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CASES 

AROVED  AMD  DEtERMINED 

ITf  THE 

Court0  of  Common  IPleao 

AND 

IN  EASTER  TERM, 
IN  THE  TENTH  YEAR  OP  THE  RBION  OP  GEORGE  IV, 


BvRNs  V.  Carter,  Gent.,  and  Others.  M^m. 

This  was  an  action  of  trespass,  brought  by  the  plain-  The  time  limit- 

;         '  .  .  ed  for  the  com- 

tiff,  the  occapier  of  a  house  in  the  Clink  Liberty,  In  the  meocementof 

Borough  of  Souihwark,  against  the  defendants,  commis-  ibi!igdone1n^ 

sioners  under  the  Clink  paving-act,  62  Geo.  3,  c.  xiv.  ^Tvlng-w^ 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  last  »  regulated  by 

the  metropolis 

Assizes  for  Surrey,  it  appeared  that  the  defendants,  on  general  paving- 
the  13th  July,  1827,  in  the  exercise  of  their  powers  under  n^fl^Tsel 
the  52  Geo.  3,  c,  xiv.  s.  39  (o),  purchased  the  house  in  qtics-  «»hich>n  effect 
lion,  which  was  required  by  them  for  the  purposes  of  the  citation  cUuse 
act ;  and,  having  served  the  plaintiff  with  a  notice  to  quit,  i^rty  faving- 
forcibly  ejected  him,  disallowing  his  claim  for  compensa-  l^^^^^^^l^z' 
tion.   Notice  of  this  action  was  given  to  the  defendants  on 
the  20th  August,  1827,  but  the  suit  was  not  commenced 
undl  the  1 1th  January,  1828. 

{a)  By  which  the  commissionen  in  the  Uberty,  if  they  require  them 

appointed  under  that  act  are  em-  to  quit,  after  purchasing  the  pre- 

powered  to  make  compenfiation  mises  under  that  act. 
to  tiie  occupiers  of  premises  with- 

VOL.  III.  B 


1^29. 


Burks 
Cartes. 


CASES  IN  EASTER  TERM, 

It  was  objected^  for  the  defendants^  that  the  action  should 
have  been  commenced  within  three  calendar  months  next 
after  the  entry  of  the  defendants,  in  pursuance  of  the  sta- 
tute 57  Geo.  S,  c.  xxix.  s.  136  (a),  which,  it  was  contended, 
had  repealed  the  12Snd  section  of  the  5S  Geo.  S,  c.  xiv.  [b), 
as  far  as  regarded  the  time  of  commencing  the  action. 

The  Lord  Chief  Baron,  being  clearly  of  opinion  that 
the  objection  was  well  founded,  directed  a  nonsuit. 


Mr.  Serjeant  Andreum  now  applied  for  a  rule  msif  that 
the  nonsuit  might  be  set  aside,  and  a  new  trial  had. — 
The  question  is,  whether  the  general  paving-act,  57  Geo* 
S,  c.  xxix.  (c)  over-rides  the  previous  local  act,  52  Geo.  3, 
c.  xiv.  The  proceeding  by  the  defendants  was  exclusively 
under  the  local  act,  and  could  not  be  under  the  general 
act;  as  the  latter  merely  gave  to  the  commissioners  larger 
powers,  but  did-  not  provide  for  compensation  in  cases 
falling  within  the  local  act.    The  138th  section  of  the  57 


(a)  By  which  it  h  eaacted, 
*^  That  ao  action  or  suit  shall  be 
commenced  agunst  any  person 
or  persons,  for  any  thing  done 
in  execution  or  pursuance  of  any 
local  tict  or  acts  of  Partiament, 
relating,  either  exclusively  or 
Jointly  with  any  other  objects  or 
purposes,  to  the  pavement  of  any 
parochial  or  other  ctistrict  within 
the  jurisdiction  of  this  act,  until 
after  twenty-one  days*  notice  in 
writing,  signed  by  the  person  or 
persons  intending  to  bring  such 
action  or  suit,  and  specifying  his 
or  their  real  residence,  and  his  or 
their  trade  or  profession,  shall  be 
thereof  given  to  the  clerk  or 
clerks  of  the  said  commissioners 
or  trustees,  or  other  persons  hav- 
ing the  control  of  the  pavements 


in  any  parochial  or  other  district 
within  the  jurisdiction  of  this  act, 
wherein  any  fact  may  be  com- 
mitted, or  for  which  such  action 
or  suit  may  be  brought;  nor  after 
sufficient  saUsfaction  shall  be 
made  or  tendered;  nor  after  three 
calendar  months  next  after  the  fact 
may  be  committed  for  which  such 
action  or  suit  shall  be  so  brought.** 

{b)  Which  enactsi^*<That  no 
action  shall  be  commenced  for 
any  thing  done  in  pursuance  of 
that  act,  until  twenty- one  days' 
notice  thereof  shall  be  given  in 
writing,  to  the  clerk  or  treasurer, 
or  after  tix  calendar  months  after 
the  fact  committed,  for  which 
such  action  shall  be  brought  .** 

(c)  Commonly  called  Michael 
Angela  Taylor's  Act. 


IN  THK  TENTH  YEAR  OF  GEO.  IV. 

Oeo*  Sf  c.  xxix.  (a),  clearly  shews  Aat  the  limitation  eon-  1829. 
tiiDed  in  the  lS6th  section,  was  intended  only  to  apply  to 
diat  act,  and  not  to  control  any  local  act.  The  two  acts 
were  meant  to  be  co-operative.  This  case  falU'  within  the 
proridons  of  the  5S  Geo»  S,  and  therefore  the  action  was 
commencett  in  time. 

Lord  Chief  Justice  Best. — The  Lord  Chief  Baron  is 
extremely  cautious  in  forming  an  opinion,  and  generally 
comes  to  a  right  conclusion.  In  this  case,  he  does  not 
appear  to  have  entertained  any  doubt,  nor  do  I  think 
that  there  is  room  for  doubt.  By  the  136th  section  of 
the  general  paving-act,  it  is  expressly  enacted,  that  no  ac- 
tion shall  be  commenced  for  any  thing  done  in  execution 
or  pursuance  of  any  local  act  relating,  either  exclusively 
or  jointly  with  any  other  objects  or  purposes,  to  the  pave- 
ment of  any  district  within  the  jurisdiction  of  that  act, 
after  tkree  calendar  months  next  after  the  fact  may  be 
committed  for  which  such  action  shall  be  brought.  Here, 
the  action  was  brought  for  an  act  done  by  the  defendants, 
as  commissioners,  under  the  local  act  52  Geo.  3,  to  which 
the  lS6th  section  of  the  57  Geo»  3  applies,  and  there- 
fore the  action  should  have  been  commenced  within  three 
months,  the  time  limited  by  that  clause.  I  think  it  im- 
posuble  that  the  words  of  a  statute  can  be  clearer. 

Mr.  Justice  Park. — ^It  has  been  ingeniously  put  by  my 
brother  Andrews^  that,  as  the  defendants  proceeded  sole- 
ly under  the  local  act,  the  time  for  bringing  the  action 
must  be  regulated  by  that  act;  and,  therefore,  that  this 

(«)  By  wbich  it  is  enacted—  other  district  within  the  jurisdic- 

'*  That  nether  any  act  or  acta  of  tion  of  that  act,  or  relating  thereto 

PSvfiament,  relating  dthei' exclu-  jointly  with  any  other  object  or 

nvdy  to  the  paving  or  repairing  purpose,  nor  any  clause,  matter, 

the  parements  of  the  streets  or  or   provision  therein  contained, 

public  places  in  any  paroclual  or  shall-be  thereby  repealed." 

d2 


CASES  IN  EASTER  TERM, 


1829. 


action  was  cotumenced  in  time,  it  being  brought  within  sue 
months  after  the  fact  committed.  But,  as  the  l«S6th  sec- 
tion of  the  general  paving-act  enacts,  that  no  action  shall 
be  commenced  for  any  thing  done  in  execution  of  any 
local  act,  after  three  calendar  months  next  after  the  fact 
committed,  and  as  this  action  was  not  brought  within  that 
time,  it  appears  to  me  that  this  argument  cannot  be  sup- 
ported. 


Mr.  Justice  Burrouoh. — The  words  of  the  136th  sec- 
tion of  the  general  paving-act  are  express,  and  we  must 
give  them  full  efiect. 


Mr.  Justice  Gaselee  concurred. 


Rule  refused. 


Provts  and  Margaret  Rqwe,  Demandants;  Reed, 
Tenant. 

This  was  a  writ  of  entry,  sur  abatement.    At  the  trial 
before  Mr.  Justice  Gaselee,  at  the  last  Assizes  for  Com- 


Saturday^ 
May  9th, 

Parol  evidence 
of  declarations 
made  by  a  lesU« 

dJi?*to°drJ*°'  ^^^'  *^^  ^^^^^  appeared  to  be  as  follow:— 

affirm  the  dispo- 
sition of  liis  real 
property  in  a 
will  previously 
executed  by  him, 


The  demandants  claimed  the  property  sought  to  be 

recovered  by  this  suit,  as  heirs-at-law  of  one  Henry 

Sara,  who  died  seised  thereof  on  the  31st  August,  1802, 

is  not  admissible  ^^d  the  tenant  had  been  in  possession  ever  since,  as 

to  invalidate  ^  -•       i  •        mi        mi  «       •  -■•••* 

devisee  under  his  will.  1  h^  tenant,  having  admitted  the 
demandant^s  pedigree,  and  seisin,  as  therein  stated,  was  al- 
of  a  testator  Jm-  i^^gj  jq  begin,  and  Called  a  witness,  one  Mrs.  Bilkie,  a 
cast  upon  the  servant  of  the  testator,  who  proved  that  she  was  one  of 
the  attesting  witnesses  to  his  will,  and  that  he  executed  it 
in  the  presence  of  herself  and  two  other  persons,  one  of 


such  wilL 

In  a  suit  by 
the  heir-at-law 


character  of  a  de- 
ceased attorney 
by  whom  the 
will  was  prepar- 
ed, and  who 
was  one  of  the 

attesting  witnesses,  charging  him  with  fraud  in  the  execution  of  the  ytiWi^Held,  that  the  devisee 
might  call  witnesses  to  shew  the  general  good  character  of  such  attorney. 
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whom  was  a  Mr.  Scoii,  an  attorney^  who  prepared  the 
will,  and  the  other  a  lady  named  Incledon,  both  of  whom 
were  since-  dead.  On  her  cross-examination,  the  wit- 
ness was  asked  whether  she  had  not  given  a  different  ac- 
count of  the  transaction.  She  admitted  that  she  had. 
A  letter  was  then  produced,  written  by  one  Goodman^ 
who  proved  that  he  wrote  it  at  the  dictation  of  the  last 
witness,  and  in  which  she  stated,  that  only  two  attesting 
witnesses,  viz.  herself  and  Scott^  were  present  at  the  exe- 
catioii  of  the  wiU;  and  that  the  name  of  Incledon  was  ad- 
ded at  Seoifs  o£Sce,  the  day  after  the  death  of  Sara. 
It  appeared,  however,  that  this  letter  had  been  procured 
at  the  instance  of  the  demandants*  attorney. 

The  demandants  *then  called  one  Rapsan,  a  legatee 
under  the  will,  who  proved,  that,  the  day  after  the  testa* 
tor*s  death,  he  called  at  the  office  of  Scott,  at  Pi^r^,  and 
defflred  to  see  the  will;  that  Scott  shewed  it  to  him,. and 
sud,  ''There  is  an  over-sight;  the  will  is  not  properly 
executed;  but  it  is  not  of  much  consequence;  we  can 
manage  it  between  ourselves;*'  that  Sdott  then  called  Mrs. 
IneledoH,  who  was  his  mother-in-law,  into  the  office,  and 
desired  her  to  subscribe  her  name  to  the  will ;  which  she 
accordingly  did. 

Certain  declarations  of  the  testator  were  then  offered 
in  evidence.  Rapson  deposed,  that  the  testator,  talking 
with  him  in  his  last  illness,  said,  '' That  he  wished  him 
(the  witness)  to  be  executor  to  a  will  that  he  proposed 
making;**  that  a  person  of  the  name  of  MiUs^  who  was 
present,  said  to  Sara,  *'Have  you  not  made  a  wiU  fd« 
ready?**  To  which  the  latter  answered:  "  Tom  Reed  (the 
tenant)  has  been  trying  to  get  hold  of  my  property;  but 
neither  he  nor  his  ever,  shall  have  it;  Scott  drew  up 
a  paper,  and  they  got  me  to  sign  it;  but,  never  fear^  I 
know  that  it  is  not  worth  to  Reed  one  farthing."  That, 
at  another  time,  the  testator  said  to  Margaret  Rowe  (one 
of  the  demandants):  ''My  land  goes  to  my  own  family. 


1829. 

Proyis, 

Demanilaal; 

Rebd, 

Tenant. 
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1829. 

Peovis, 
Demanduit; 

RBBDt 

TenaDL 
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Peggy 9  remember  the  land  is  yours.  If  I  do  not  Eve  to 
make  my  willf  when  I  am  dead  see  that  you  are  righted." 
And  that,  shortly  afterwardsj  the  testator  died. 
These  declarations  were  rejected  by  the  learned  Judge* 
The  demandants  then  called  several  other  witnesses  to 
prove  what  Mrs.  BilUe  had  said  of  the  transaction. 

On  the  part  of  the  tenant,  eyidence  was  offered  and 
admitted,  to  shew  the  good  character  of  Seott,  and,  it 
being  proved  by  several  respectable  witnesses,  that  he  was 
a.man  of  the  strictest  honour  and  integrity,  the  Jury  re- 
turned a  verdict  for  the  tenant. 


Mr.  Serjeant  TatUy  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had,  on 
the  grounds,  that  evidence  of  the  declarations  of  the  tes^ 
tator  had  been  improperly  rejected,  and  that  the  testi- 
mony of  the  witnesses  called  to  support  the  character 
x>f  Seoiif  ought  not  to  have.been  received. — Firsts  the 
declarations  made  by  the  testator  were  admissiblej 
both  parties  to  the  suit  deriving  title  from,  and  claimr 
ing  under  him,  ws.  the  one  as  heir-at-law,  the  other 
as  devisee.  Declarations  with  respect  to  his  property, 
made  by  a  deceased  ancestor,  through  whom  two  parties 
daim,  are  admbsible  on  the  ground  of  his  being  a  privy 
in  estate.  Here,  the  declarations  were  not  offered  in 
contravention  of  the  voll,  but  only  to  corroborate  the  facts 
proved  by  one  of  the  demandants'  witnesses,  vin,  that  it 
had  not  been  duly  executed;  and,  as  the  testator  said  that 
his  land  went  to  his  own  family,  it  must  be  inferred  that 
he  did  not  intend  that  it  should  pass  to  the  tenant,  in  ex- 
clusion of  his  heirs.  Secondly,  the  character  of  Scoit  was 
irrelevant  to  the  matter  in  issue  in  the  cause.  The  gene- 
ral rule,  as  laid  down  in  BuUer*s  Nisi  Prius  (a),  is,  ''  that, 
f  n  M  eases  where  a  general  character  or  behaviour  is  put 


(a)  7th  edit,  by  Bridgman,  p.  295. 
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Ml  igsue^  endenoe  of  particabf  faets  may  be  admitted ; 
tel  mat  wheie  it  comes  in  collaterally.**  That  rule  is  not 
to  be  confined  to  the  case  of  an  altesting  witness  to  a  wiH, 
but  applies  to  the  attestation  of  every  instrument  At  all 
events,  if  general  evidence  of  the  good  character  of  Seott 
were  admissiblei  the  demandants  had  a  right  to  Impeach 
or  disprove  it,  which  they  were  not  prepared  to  do  at  the 
trial,  as  they  had  no  idea  that  such  evidence  would  have 
been  offered,  much  less  received. 

[Mr.  Justice  Gasdee. — ^In  Dae  d.  Stephenson  v.  Wal' 
ker  (a),  where  the  attesting  witnesses  to  a  will  were  dead ,  and 
the  will  was  impeached  on  the  ground  of  fraud  in  the  pro- 
curing of  it,  and  that  fraud  was  imputed  to  the  witnesses, 
Lord  Kenyan  held,  that  evidence  might  be  called  to  their 
characters.  And,  in  the  subsequent  case  of  The  Bishop  of 
Dmrham  v.  BeaununU^  Lord  EUenbarough  said  (A):  *'  I 
fidly  accede  to  the  doctrine  laid  down  in  Doe  d.  Stephen* 
eon  V.  Walker.  There,  the  attesting,  witnesses,  whose 
character  was  disputed,  were  dead;  and  it  was  properly 
held,  that  the  party  claiming  under  the  will  should  have 
the  same  advantage  as  if  they  had  been  alive.  In  that 
ease,  they  must  have  been  personally  adduced  as  witness- 
es, when  their  character  would  have  appeared  on  their 
cross-examination;  and,  being  dead,  justice  required  that 
an  opportunity  should  be  given  to.  shew  what  credit  was 
to  be  attached  to  their  attestation  of  the  wilL"] 

These  were  mere  Niei  Prims  deosions.  In  the  forr 
mer  case,  all  the  witnesses  concurred  in  saying,  that  the 
parties  whose  characters  were  attacked,  were  esteemed  to 
be  men  of  probity  and  respectability.  Their  credit,  therci- 
fcnre,  remained  uniropeached.  In  the  latter  case,  a  witness 
for  the  plaintiff  asserted  one  thing,  and  a  witness  for  the 
defendant  another,  and  direct  fraud  was  not  imputed  to 
either;  Lord  EUenborangh,  therefore,  held,  that  evidence 
to  general  character  was  not  admissible. 


1829. 


Provis, 

DemandanC; 

Rkbo, 

Tenant. 


(a)  4  Esp.  Rep.  50. 


(b)  1  Camp.  210. 
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!S29. 

.PtIOVIS, 

Demaodant ; 
Reed, 
Tenant. 


:  Lord  Chief  Justice  Best. — Two  objections  have  been 
ramed  to  the  verdict  in  this  coBe-^Jirsty  that  evidence 
has  been  rejected  which  ought  to  have  been  received — 
secondly f  that  evidence  has*  been  received  which'ought  to 
have  been  rejected. 

First,  it  has  been  said,  that  evidence  of  certain  de- 
clumtions  made  by  the  testator,  was  receivable  to  shew 
that  the  will  he  had  made  was  not  a  valid  instrument. 
No  case  has  been  cited,  nor  have  we  been  referred  te 
any  authority,  to  shew  us  that  such  declarations  were 
admissible,  for  the  purpose  of  destroying  or  avoiding 
the  wilL  We  shall  not  now,  for  the  first  time,  establish 
the  doctrine  contended  for;  because,  if  we  were  to  hold 
such  evidence  admissible,  any  eaves-dropping  witness 
might  be  brought  forward  to  overturn  wills,  or  invali- 
date other  instruments,  however  important  they  might  be. 
•Such  a  doctrine  is  contrary  to  the  first  principles  of  evi- 
dence, according  to  which,  the  will  itself  is  the  best  proof 
that  can  be  adduced;  and  it  ought  not  to  be  affected  by 
vague  or  loose  declarations,  which  might  have  been  made 
by  the  party  whilst  in  a  state  of  intoxication,  or  while  la- 
bouring under  mental  delusion,  or  infirmity  produced  by 
age,  of  which  the  C!ourt  could  have  no  knowledge. 
It  has  been  further  said,  that  the  declarations  were  ad- 
missible, as  both  the  contending  parties  claim  under  the 
person  who  made  them,  and  who  must  be  considered  as  a 
common  ancestor  or  privy  in  estate.  But  the  parties 
claim  in  different  rights,  the  one  as  heir-at-law,  the  other 
under  the  will;  and  the  declarations  of  the  testator  were 
not  receivable  to  impugn  or  invalidate  the  instrument 
which  he  himself  had  executed.  It  is  true,  that  declara- 
tions of  a  common  ancestor,  as  to  the  state  of  his  family, 
or  other  matters  relating  to  them,  which  are  peculiarly 
within  his  own  knowledge,  are  admissible  in  questions  of 
pedigree,  on  account  of  the  difficulty  of  proving  remote 
facts  in  the  ordinary  mode,  by  living  witnesses.  Such  decla- 
rations, however,  are  altogether  different  from  those  which 
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tend  to  invaHdat^  a  written  instrument,  or  to  give  a  differ-         1829. 
ent  account  of  its  execution  than  what,  appears  upon  the      "     ' 
iaoe  of  the  instrument  itself.    I  am,  therefore,  of  opinion     Demandant) 
that  the  deckuations  in  this  case  were  properly  rejected.         Tenuit. 

SeeonMy,  a  serious  imputation  was  cast  on  the  charac- 
ter of  Seahf  the  attorney  who  prepared  the  will|  and  who 
was  one  of  the  witnesses  attesting  its  execution.  If  the 
demandants  had  imputed  to  him  a  mere  error  in  judg- 
ment, evidence  as  to  his  character  ought  not,  perhaps,  to 
have  been  received;  but,  if  he  were  capable  of  doing  the 
act  attributed  to  him,  vIm.  that  of  adding  the  name  of  an 
attesting  witness  to  a  will,  after  the  death  of  the  testator, 
in  order  to  render  perfect  an  imperfect  execution  of  that 
instrument,  it  is  not  a  mere  attack  on  his  moral  character,  it 
in  fact  amounts  to  a  charge  of  forgery;  and  those  persons 
who  felt  an  interest  in  supporting  bis  character,  had  a  right 
to  defend  it.  A  passage  has  been  cited  from  Butter's  Nisi 
P^hut  and  relied  on  as  furnishing  a  general  rule  on  this 
point;  and  it  has  been  said,  that  there  is  no  distipction  to 
be  drawn  between  an  attesting  yritness  to  a  will,  and  a 
witness  to  a  bill  of  exchange,  bond,  or  other  security  of  a 
like  nature.  But,  instruments  of  that  description  are 
generally  of  recent  date,  and  giveii  within  the  time  of 
living  witnesses;  whilst  wills  frequently  remain  undisputed 
until  long  after  the  death  of  all  the  parties  who  attested 
their  execution.  In  the  present  case,  the  testator  died  in 
I8QS,  and  the  tenant  has  been. in  possession  ever  since. 
If,  after  a  lapse  of  twenty-seven  years,  the  character  of 
a  deceased  subscribing  witness  be  attacked,  evidence  of  his 
good  character  may  and  ought  to  be  received,  in  order 
to  repel  such  attack.  Courts  of  law  lay  down  principles 
according  to  the  necessity  of  the  case  before  them.  Here, 
the  character  of  ihe  deceased  attorney,  when  attacked, 
could  only  be  protected  by  calling  witnesses  to  shew^  that  he 
was  not  capable  of  the  fraudulent  conduct  imputed  to  him. 
llie  two  cases  to  which  my  brother  Gaselee  has  referred, 
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1829.  appear  to  ifte  to  be  expressly  in  point.  Tlie  doctrme 
Provis,  ^^  down  by  Lord  Kenyan  in  Doe  v.  Stephemonf  was 
0ettuiDdMit:  approved  of  by  Lord  Ettenboraughf  in  the  case  of  The 
Tenant.  Bishop  of  Durham  v.  Beauma$U.  When  I  was  at  the 
bar,  I  have  repeatedly  offered  evidence  to  shew  the  ge- 
neral good  conduct  of  a  party  deceased,  when  his  char- 
acter has  been  attacked,  and  have  ofWn  had  it  tendered 
against  me,  and  never  objected  to  it;  and  I  remember, 
that,  having  made  an  attack  on  the  character  of  a  deceased 
person,  before  Mr.  Justice  Lawrence^  at  GhucesteTf  (hav- 
ing received  instructions  to  do  so),  that  learned  Judge 
allowed  witnesses  to  be  called,  who  proved  that  there 
was  not  the  slightest  ground  to  suspect  that  he  had  been 
guilty  of  the  mal-practice  with  which  he  was  sought  to  be 
charged.  It  appears  to  have  been  the  constant  practice 
of  Westminster  HaU,  to  allow  evidence  to  be  received  as 
to  the  good  character  of  a  deceased  witness^  if  it  has  been 
attempted  to  be  impeached ;  and  that  practice  appears  to 
me  to  be  better  than  any  decision  on  the  subject. 

Mr.  Justice  Park. — I  am  of  the  same  opinion  on  both 
points. — The  parol  evidence  as  to  the  declarations  made 
by  the  testator,  to  impeach  the  validity  of  his  will,  was 
most  properly  rejected.  The  Legislature,  in  order  to 
guard  against  frauds  in  the  execution  of  wills,  have  order* 
ed  certain  formalities  to  be  attended  to  and  compHed  with ; 
and  we  should,  in  effect,  render  the  object  they  had  in 
view  at  the  time  the  statute  was  passed  (a),  a  nullity,  if  we 
were  to  admit  parol  proof  of  declarations  made  by  a  testa- 
tor, in  order  to  defeat  or  impeach  his  own  will.  The  time 
and  circumstances  under  which  such  declarations  are 
made,  ought,  at  all  events,  to  be  considered ;  if  not,  a  per- 
son whose  intellects  might  be  impaired  by  age  or  bodily 
infirmity,  might  be  imposed  on  by  a  dbtant  relation, 

(a)  2  Gar.2,  c.  d|8.  5. 
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or  some  unprincipled  person^  who  might  extort  from 
him  a  dechiration  that  he  did  not  intend  to  leave  his  pro- 
perty to  the  person  mentioned  in  his  will|  or  that  he  meant 
to  provide  for  some  other  poor  relative.  Such  decla- 
ntions  never  have  been  and  never  ought  to  be  received. 
Evidence  as  to  the  general  good  character  of  the  attorney 
who  prepared  the  will  and  attested  its  execution,  was  pro- 
perly received,  not  only  by  the  general  practice  of  Wesl'^ 
minsier  Hall,  but  by  the  cases  to  which  we  have  been  re- 
ferred. 


1829. 

Proyis, 

Demandant; 

Reed, 

Tenant. 


Mr.  Justice  Burrouoh. — In  the  case  of  Doe  d.  Tea^ 
gue  V.  Wood,  lately  tried  before  me  at  Exeter,  where 
the  question  turned  on  the  validity  of  a  will^  one  of  the 
attesting  witnesses  swore  that  the  testator  did  not  know 
what  he  was  doing  at  the  time  he  signed  it;  another  swore 
the  reverse;  and  the  third  witness,  the  attorney  who  pre- 
pared the  wiU,  being  dead,  and  it  being  suspected  that  he 
was  accessory  to  the  imperfect  executioUi  I  allowed  wit- 
nesses to  be  called  to  give  evidence  of  his  general 
good  character;  which  being  fully  established,  I  left  it  to 
the  Jury  to  consider  the  contradictory  testimony  of  the 
two  other  witnesses,  at  the  same  time  saying,  that  the 
good  character  of  the  deceased  ought  to  weigh  in  favour 
of  the  will  having  been  properly  executed  by  the  testa- 
tor. Here^  the  testator  did  not  declare  that  he  had  not 
made  a  wiU,  or  that  lus  real  estate  was  not  to  pass  to  the 
tenant,  as  the  devisee  named  in  the  will;  he  merely  said, 
that  Tom  Reed  (the  tenant)  had  been  trying  to  get  his 
property,  which,  for  any  thing  that  appears  to  the  con- 
trary, might  refer  to  his  J>ersonal  property  only. 


Mr*  Justice  Gaseleb  concurred* 


Rule  refused. 


IS  •         CASES  IN  EASTER  T£Rlf| 


^J^^Vl*  Jones  v.  Nicuolls. 

May  9th, 

A  copy  of  an  jThIS  was  an  action  on  the  case  for  maliciously  arresting 
Solvent  Debton'  the  plaintiff,  and  causing  him  to  be  detained  in  custody,  and 
IS'matten  of^^^^  afterwards  taking  him  in  execution  at  the  defendant's  suit. 
iMoivenfs  peti.       At  the  trial,  before  Mr.  Justice  Park,  at  the  last  A«- 

tioD  to  the  Jus- 
tices at  Sessions,  sizes  at  /fer(/brc/,  it  appeared,  that,  eleven  months  pre- 

pu2^'n«of       viously  to  the  arrest,  viz.  on  the  28th  of  February,  1827, 

Geo^V^c^57       ^^®  plaintiff  had  been  discharged  by  an  order  of  Justices, 

s.  41,  together     at  the  General  Quarter  Sessions  for  the  county  of  Gla^ 

vit  of  the  service  -morgan,  before  whom  he  was  brought,  in  pursuance  of  the 

ol'^Vc'^StS^  *l8t  ««ction  of  the  Insolvent  Debtors'  Act,  7  Geo.  4^  c. 

were  tendered      57  (a). 
In  evidence  un» 

derthe76thsec-  The  plaintiff  offered  in  evidence  copies  of  the  order  of 
which  maktt*'  tbe  Insolvent  Debtors'  Court,  referring  the  matters  of 
tidorsch^uir  ^^  petition  to  be  heard  by  the  Justices,  and  of  the 
order,  and  pro-  affidavit  of  the  scrvicc  of  such  order  upon  the  creditors, 
matters  of  the  -The  Certificate  of  the  officer  and  seal  of  the  Court  ap- 
doTre^'iv^aUe  pea'^d  on  the  copy  of  the  affidavit  only,  and  not  on  the 
in  evidence,  on    ^opy  of  the  order,  which  was  annexed  or  fastened  to  the 

their  being  cer-  «    ,         /« 1      .        •  . 

tified  by  the       copy  01  the  affidavit  with  a  pm. 

andteakd^^ith       For  the  defendant,  it  was  objected,  that  the  copy  of  the 

coujr*  The*  ^^^^^  ^^^^  ^^^  ^  ^^^*  ^  **  ^*^  not  bear  the  office  seal, 
copyoftheaffi-  nor  the  certificate  of  the  proper  officer  of  the  Court:  and 

davit  was  certi-     .  1,1.  .         ,  , 

fied  and  sealed    it  was  Contended  that  It  was  necessary  to  give  the  order 

as  required  by 

the  act,  but  the  copy  of  the  order,  which  was  affixed  to  the  affidavit  with  a  pin,  was  neither  sealed 
nor  certified: — Held,  that  the  certificate  and  seal  on  the  copy  of  the  affidavit  was  a  sufficient  veri- 
fication of  both  instruments. 

In  an  action  for  maUciously  arresting  the  plaintiff,  and  taking  him  in  execution  at  the  defendant's 
suit,  it  seems  that  the  latter  is  liable,  although  .the  plaintiff  was  taken  in  execution  at  the  instance 
of  the  defendant's  attorney,  and  without  the  knowledge  or  assent  of  the  defendant. 

{a)  By  which  it  is  enacted—  liberty,  or   place  wherein  such 

''That,  where  any  prisoner  (ap-  gaol  shall  be  situate,   in    open 

plying  for  relief  under  the  act)  Court,  at  their  General  or  General 

shall  be  in  any  gaol  within  the  Quarter  Sessions  of  the  Peace,  or 

principality  of  WaUi,  or  town  of  at  some  adjournment  thereof,  and 

Berwick-upon-Ttoeedf    the  Court  the  matters  of  the  petition  of  such 

shall  order  such  prisoner  to  be  prisoner  shall  be  heard  by  such 

brought  before  the  Justices  of  the  Justices  in  pursuance  of  such  or- 

Peace  for  the  county,  city,  town,  dcr." 


NiCUOLLSri 


IN  THE  TENTH  YEAR  OF  GEO*  IV.  13 

itself  in  eTidence,  as  that  alone  gave  jurisdiction  to  the  1829. 
Justices  to  discharge  the  plaintiflP,  under  the  41  st  section  ^^^^^ 
of  the  act. 

On  the  part  of  the  plaintiff,  it  was  submittedi  that«  as 
one  of  the  papers  produced  was  a  copy  of  an  affidavit  made 
in  the  Insolvent  Debtors'  Court,  in  which  it  was  sworn  that 
the  paper  annexed  to  it  was  a  true  copy  of  the  order  of 
the  Court  for  the  hearing  by -the  Justices;  and,  as  the 
copy  of  the  affidavit  was  under  the  seal  of  the  Court,  and 
duly  certified  by  the  officer  to  be  a  true  copy  of  such 
affidavit;  it  was  good  evidence  of  the  order,  by  virtue  of 
the  76th  section  of  the  statute  (a). 

The  learned  Judge  took  a  note  of  the  objection,  but 
allowed  the  cause  to  proceed. 

The  defendant's  attorney,  who  was  called  as  a  witness, 
stated,  that  the  plaintiff  had  been  taken  in  execution  by 
his  (the  attorney's)  mistake;  that  he  had  acted  under  the 
advice  of  his  special  pleader;  and  that  the  defendant  had 
not  at  all  interfered  since  the  arrest,  pr  been  cognizant  of' 
any  of  the  subsequent  proceedings,  which  had  been  car- 
ried on  by  the  attorney  alone« 

The  learned  Judge,  in  effect,  told  the  Jury  that  the  > 
defendant  was  answerable,  although  the  plaintiff  might 
have  been  taken  in  execution,  in  consequence  of  the  mis- 
take or  negligence  of  the  defendant's  attorney* 

The  Jury  accordingly  returned  a  verdict  for  the  plain- 
tiff—damages 40/. 

{a)  By  which  it  is  enaci/ed— -  sealed,  with  the  seal  of  the  said 

**  That  a  copy  of  the  petition,  Court,  shall  at  all  times  be  ad- 

schedule,  order,  and  other  orders  initted  in   all  Courts  whatever, 

and  proceedings  (made  and  had  and    before     commissioners    of 

in  the  matter  of  the  prisoner's  bankrupt,   and   Justices    of  the 

pelitionX  purporting  to  be  signed  Peace,  as  sufficient  evidence  of 

by  the  officer  in  whose  custody  the  same,  without  any  proof  what- 

the  same  shall  be,  or  his  deputy,  ever  given  of  the  same,  further 

certifying  the  same  to  be  a  true  than  that  the  same  is  sealed  with 

copy  of  such  petition,  schedule,  the  seal  of  the  said  Court  as  afore- 

ord^,  or  other  proceeding,  and  siud." 
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1829.  Mr.  Serjeant  Sp€mHe  now  applied  for  a  rule  msi,  that 

"  ^^  ^"  this  verdict  might  be  set  aside  and  a  new  trial  had.  He 
submitted  that  the  copy  of  the  order  of  the  Insolvent 
DeI|tors'  Court,  referring  the  matters  of  the  plaintiff's  pe- 
tition to  be  heard  by  the  Justices,  at  the  Quarter  Sessions 
for  Olamorganshiref  was  improperly  admitted  in  evi- 
dence; that  it  was  necessary  that  the  order  itself  should 
have  been  produced,  for  the  purpose  of  establishing  the 
plaintiff's  discharge,  and  shewing  that  the  Justices-  had 
jurisdiction  to  act  under  the  41st  section  of  the  statute. 
Akhough  the  76th  clause  provides,  that  sealed  and  certifi- 
ed copies  of  the  proceedings  shall  be' sufficient  evidence  of 
snch  proceedings,  and  therefore  puts  a  certified  and  seal- 
ed copy  of  an  affidavit  on  the  same  footing  as  the  original, 
yet  it  does  not  make  the  copy  evidence  of  a  fact  of 
which  the  original  itself  would  not  be  evidence;  and  if 
the  original  order  had  been  produced,  it  would  mere- 
ly have  shewn  that  the  copy  of  the  order  was  a  true 
copy,  and  such  fact  pould  not  have  been  proved  by  affi- 
davit. Although  a  copy  of  the  order,  sealed  and  cer- 
tifiedi  might  have  sufficed,  yet,  no  certified  copy  of  the 
order  was  produced,  but  merely  a  copy  of  an  affidavit 
used  in  the  Court,  verified  by  the  officer.  He  did  not 
certify  the  copy  of  the  order  to  be  a  true  one;  nor  would 
he,  in  order  to  make  the  certificate,  have  occasion  to 
look  at  the  original  order,'  but  only  at  the  copy  of  the 
order  annexed  to  the  original  affidavit.  The  authentica- 
tion, therefore,  of  the  copy  of  the  order  depended,  not  on 
the  officer's  certificate,  but  only  upon  the  oath  of  the 
party,  and  the  affidavit  produced  merely  referred  to  the 
order ;  whereas,  it  ought  to  have  verified  the  order  itself^  to 
the  copy  of  which  the  seal  of  the  Court  should  also  have 
been  attached.  But  the  order  should  have  been  produced 
per  directum^  and  the  copy  could  only  be  admissible  in 
evidence  by  being  duly  sealed  with  the  seal  of  the  Court. 
It  did  not   even    purport  to  be  signed  by  the  officer. 
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But  the  Court  were  unanimously  of  opinion,  that  the         1829. 
eopy  of  the  order  of  the  Insolvent  Debtors'  Court  was 
sufficiently  verified  by  the  certificate  and  seal  on  the  copy 
of  the  affidavit,  as  the  one  was  attached  to  and  connected 
with  the  other. 

The  learned  Serjeant  then  contended,  that,  under  the 
drcumstances,  the  Jury  were  mis-directed;  as  the  defend- 
ant's attorney  stated,  that  be  proceeded  against  the  plain- 
tiff without  the  authority  of  the  defendant,  who  took  no 
part  in  the  proceedings;  and  that,  as  the  attorney  was 
misled  by  the  advice  of  his  pleader,  the  plaintiff*  could  not 
be  entitled  to  recover,  there  being  nothing  to  shew  that 
die  defendant  had  acted  with  malice,  or  from  a  want  of 
ptobable  cause;  neither  was  he,  whatever  might  have  been 
the  conduct  of  his  attorney,  answerable  in  an  action  of 
this  nature;  for,  in  Bavenga  v.  MaeJAniosh  (a),  it  was 
hdd  to  be  a  good  defence  to  an  action  for  a  malicious  ar- 
rest, that  the  defendant,  when  he  caused  the  plaintiff  to 
be  arrested,  acted  bond  fide  upon  the  opinion  of  a  legal 
adviser  of  competent  skill  and  ability,  and  believed  that  he 
had  a  good  cause  of  action  against  the  plaintiff.  * 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
Is  no  pretence  for  this  objection.  I  do  not  say  whether 
the  doctrine  of  respondeat  superior  applies  to  this  case  or 
not.  It  is  evident,  that  the  act  of  the  defendant,  in  caus- 
ing the  plaintiff  to  be  arrested  at  his  suit,  after  he 
bad  been  discharged  under  the  Insolvent  Debtors' 
Act,  was  without  probable  cause;  and  there  can  be  no 
doubt  but  that  justice  has  been  done  by  the  finding  of 
the  Jury.  This  pomt  was  not  raised  at  the  trial;  and, 
akhottgh  it  has  been  now  contended,  that,  as,  by  the 
evidence  of  the  defendant's  attorney,  the  acts  complain- 

(a)  2  Barn,  fc  Cress.  693. 
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1829.  ed  of  by  the  plaintiff  were  not  brought  home  to  the  defend* 
ant  himseify  yet  be  must  be  deemed  answerable  for  the 
acts  of  his  attorney.  If  the  objection  had  been  raised  at 
the  trials  we  might  then  have  thought  it  fit  to  consider 
whether  or  not  the  principle  of  respondeat  superior  ap- 
plies to  this  species  of  action,  as  well  as  to  trespass.  For 
many  reasons^  I  am  inclined  to  think  that  it  ought.  It 
would  be  a  very  dangerous  doctrine  to  hold  that  it  did 
not.  A  wealthy  individual  might  employ  a  worthless  or 
insolvent  attorney  to  harass  another,  and  thus  the  injured 
party  would  be  without  redress.  A  plaintiff,  who  had  been 
improperly  or  unjustly  taken  in  execution  at  the  suit  of  an- 
other, might  be  turned  round  at  the  trial,  if  we  were  to 
bold  that  the  attorney  who  carried  on  the  proceedings 
should  alone  be  answerable.  I  think,  however,  that  this  ver- 
dict ought  not  to  be  disturbed,  upon  the  ground  that  the 
point  was  not  raised  at  the  trial.  The  only  valid  defence 
could  be,  that  there  was  no  evidence  of  malice  by  the  de- 
fendant; but  malice  may  be  inferred : — malice  in  law,  meiins 
an  act  done  wrongfully,  and  without  reasonable  or  proba- 
ble cause,  and  not,  as  in  common  parlance,  an  act  dictated 
by  angry  feeling  or  vindictive  motives.  I  am,  therefore,  of 
opinion  that  the  defendant  was  liable  in  this  action,  for  caus- 
ing the  plaintiff  to  be  arrested  and  imprisoned  at  his  suit. 

Mr.  Justice  Burrouoh  (a). — The  plaintiff  in  this  case  was 
arrested  after  his  discharge  under  the  Insolvent  Debtors* 
Act,  at  the  suit  of  the  defendant,  and  for  his  benefit  alone. 
If,  indeed,  the  attorney  had  instituted  proceedings  against 
the  plaintiff,  without  any  previous  notice  from  the  de-* 
fendant,  or  solely  of  his  own  authority,  he  might,  perhaps^ 
have  been  held  liable.  The  only  distinction,  as  to  the 
doctrine  of  respondeat  superior ^  is,  between  civil  and  cri- 
minal cases.     In  The  King  v.  Huggins  (i),  it  was  held, 

(a)  Mr.  Justice  Park  was  at  (6)  2  Ld.  Raym.  1574;  S  C.  2 

Chambers.  Str.  882. 
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that  a  principal  shall  not  answer  criminally  for  the  act  of  1829. 
his  deputy,  unless  such  act  were  done  with  his  consent,  or 
hy  his  command.  But  I  have  never  known  that  doctrine 
applied  to  civil  suits.  There,  the  warden  of  the  Fleet 
prison  was  indicted  for  murder,  for  having  caused  the 
death  of  a  prisoner  in  his  custody,  by  duress;  but,  as 
a  deputy  had  been  duly  appointed,  it  was  held  to  discharge 
the  principal  from  the  duties  of  his  office;  but  a  supe- 
rior officer  must  be  deemed  liable  for  his  deputy  in  a  civil 
action,  if  the  latter  is  insufficient  to  answer  in  damages. 
Here,  however,  the  arrest  of  the  plaintiff  must  be  consi- 
dered as  the  act  of  the  defendant,  and  he  alone  is  an- 
swerable for  the  consequences. 

Mr.  Justice  Gaselee. — As  the  point  was  not  raised  at 
the  trial,  whether  the  attorney  was,  under  the  circum- 
stances, answerable  for  the  proceedings  taken  against  the 
plaintiff,  without  the  interference  of  the  defendant,  I  am 
of  opinion  that  there  is  no  ground  to  disturb  the  verdict. 
If  the  attention  of  my  brother  Park  had  then  been  drawn 
to  it,  the  objection  might  have  had  some  weight.  In  the 
case  of  Todd  v.  Dormck,  which  was  lately  tried  before 
me,  on  the  Western  Circuit,  and  which  was  an  action  for 
maliciously  taking  the  plaintiff  in  execution,  it  was  proved 
that  all  the  proceedings,  subsequent  to  the  arrest,  were 
carried  on  by  the  attorney  alone;  but  I  thought  the  de« 
fendant  was  liable.  If,  indeed,  an  attorney  act  under 
the  adrice  of  counsel,  it  would  be  a  different  question. 
But  here,  for  any  thing  that  appears  to  the  contrary, 
the  proceedings  against  the  plaintiff  were  instituted  by 
the  immediate  act  of  the  defendant  himself;  for,  the  affi- 
darit  of  debt  under  which  the  plaintiff  was  arrested,  was 
made  by  him;  although  it  must  be  inferred,  that  he  was 
aware  that  the  plaintiff  had  previously  been  discharged 
under  the  Insolvent  Act. 

Mr*  Justice  Park. — If  the  point  now  presented  to  the 

VOL.  III.  c 
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1829. 


Court  bad  been  raised  before  mc,  at  the  trial,  I  should 
have  left  it  to  the  Jury  to  say,  whether  the  defendant  was 
not  cognizant  of  the  plaintiff's  discharge  under  the  Act, 
before  the  proceedings  were  commenced  against  him  in 
this  suit.  All  the  facts  proved  at  the  trial  tended  to  shew 
that  he  was.  The  plaintiff  had  caused  the  defendant's 
name  to  be  inserted  in  his  schedule  as  a  creditor,  and  had 
given  him  notice  of  his  intention  to  take  the  benefit  of  the 
Act.  It  must,  therefore,  be  inferred  that  the  defendant 
knew  of  his  discharge,  as  he  did  not  oppose  it;  and  the 
plaintiff  was  not  arrested  until  twelve  months  afterwards. 
At  all  events,  it  is  but  reasonable  to  suppose  that  the  at* 
torney  must  have  communicated  with  the  defendant  upon 
the  subject  of  the  arrest. 

Rule  refused. 


Saitarduy, 
May  9^/i. 

The  plaintiff 
having  refused 
to  sign  an  agree- 
ment to  accept 
from  his  debtor 


Knight  v.  Hunt. 

1.  HIS  was  an  action  on  a  promissory  note,  dated  the 

1st  November^  1818,  by  which  one  WiUiam  Watson^  one 

Thomas  Aldred^  and  the  defendant,  jointly  and  severally 

a  composUion^of  promised  to  pay  the  plaintiff  the  sum  of  150/.,  on  demand, 

ten  shillings  in 
the  pound,  the 
brother  of  the 
latter  offered  to 
supply  the 
plaintiff  with 
goods  to  the 
amount  of  one 
half  of  his  de- 


with  lawful  interest  for  the  same  from  the  day  of  the  date 
of  the  note.  The  declaration  contained  a  count  on  the 
note,  against  the  defendant,  as  maker,  and  the  usual  money 
counts. 
At  the  trial,  before  Mr.  Justice  Litiledale^  at  the  last 
maod,  on  which  Assizcs  for  Hampshire,  it  appeared,  that,  in  October, 
a^ment  The  1818,  fVotson,  ouc  of  the  makers  of  the  note,  being  in 
M^^byV"  insolvent  circumstances,  made  a  proposal  to  his  creditors 

promissory  note, 

and  the  goods 

having  been  supplied:— Held,  that,  as  the  stipulation  with  respect  to  the  goods  had  been  kept 

secret  from  the  other  creditors,  it  was  a  fraud  upon  them;  and  that  the  plaintiff  could  not  recover 

on  the  note,  although  he  was  the  last  creditor  who  signed  the  agreement  for  the  composition,  and 

although  the  brother  of  the  debtor  offered  to  supply  the  goods  at  his  own  instance,  without  being 

requested  to  do  ro,  either  by  the  plaintiff  or  by  the  insolvent 
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to  compound  with  them  at  ten  shilUngs  in  tlie  pound;  1829. 
that  Watson  being  indebted  to  the  plaintiff  in  311/.  5s,, 
he  refused  to  assent  to  those  terms,  upon  which  Watsons 
brother,  a  coal  merchant,  went  to  himi  and  agreed  to  fur- 
nish him  with  coals  to  the  amount  of  150/.,  if  he  would 
sign  an  agrement  for  the  composition ;  to  which  the  plain- 
tiff acceded,  and,  on  the  10th  October,  signed  an  agree- 
ment to  take  ten  shillings  in  the  pound  from  Watson, 
to  be  paid  with  the  other  creditors,- the  amount  to  be 
secured  by  bills,  payable  at  three,  six,  nine,  and  twelve 
months;  that  the  plaintiff,  afterwards,  vix.  on  the  20th 
October^  agreed  to  take  the  promissory  note  in  ques- 
tion, which  the  defendant  signed  as  Surety  for  FFo/- 
son;  and  that  the  interest  was  regularly  paid  to  the  plain- 
tiff from  1818  to  1824.  It  also  appeared,  that  all  Wat- 
sons creditors  had  signed  the  agreement  for  the  com- 
position before  the  plaintiff,  but  that  they  we|*e  not  aware 
that  any  agreement  had  been  made  between  him  and 
Waison^s  brother  as  to  the  supply  of  the  coals  in  question. 
On  the  latter  being  called  as  a  witness,  he  proved  that  the 
coals  had  been  delivered  to  the  plaintiff  on  the  terras 
above  stated;  when  it  was  objected  for  the  defendant,  that, 
as  the  plaintiff  had  received  as  much  as  the  other  credi- 
tors, as  the  coals  amounted  to  150/.,  which  was  one^half 
of  the  plaintiff's  demand,  he  could  not  be  entitled  to 
recover  against  the  defendant,  as  the  agreement  with  the 
brother  was  a  fraud  on  the  other  creditors;  and  that, 
if  the  plaintiff  sboukl  be  deemed  entitled  to  t^ie  amount 
of  the  note,  he  would,  in  fact,  receive!  the  whole  of  his 
d^nand  from  his  debtor,  whereas  he  had  agreed  to  take 
ten  shillings  in  the  pound  with  the  other  creditors. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  note  was  given  to  secure  the  payment  of  the  composi- 
tion according  to  the  terms  of  (he  agreement,  and  whether 
the  plaintiff  had  not  received  ten  shillings  in  the  pound  by 
the  supply  of  the  coals  in  question.     They  found  in  the 

c2 
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affirmatire,  and  accordingly  gave  a  verdict  for  the  de- 
fendant. 


Mr.  Serjeant  Bompas  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff,  for  the  amount  of  the  note,  or  that  a 
new  trial  might  be  had. — As  the  note  was  given  by 
the  defendant  as  a  security  for  the  payment  of  ten  shil- 
lings in  the  pound  by  Watson,  according  to  the  terms  of 
the  agreement  for  the  composition,  the  plaintiff  has  a 
right  to  avail  himself  of  such  security ;  and  as  he  was  the 
last  creditor  who  signed  the  agreement,  the  others  could 
not  have  been  induced  to  add  their  names  by  following  his 
example;  and  although  an  agreement  for  a  particular  cre- 
ditor to  receive  more  than  the  creditors  at  large,  might, 
in  some  instances,  be  void,  yet,  it  would  not  deprive  such 
creditor  of  his  right  to  enforce  a  security  given  him  for 
the  payment  of  the  sum  stipulated  to  be  given  by  way  of 
composition,  according  to  the  terms  of  the  original  agree- 
ment. Here,  the  debtor  was  not  put  in  a  worse  situation 
by  the  offer  made  to  the  plaintiff  by  his  brother,  which 
was  altogether  voluntary  on  his  part;  nor  could  the  credi- 
tors at  large  be  injured  or  affected  by  it,  as  the  funds  to 
be  derived  frpm  the  debtor's  estate  would  be  equally  avail- 
able to  them.  At  all  events,  it  cannot  be  considered  as  a 
fraudulent  transaction,  as  the  insolvent  was  no  party  to  it, 
nor  did  the  plaintiff  himself  require  the  coals  to  be  sup- 
plied, but  they  were  furnished  spontaneously  by  the 
brother  of  the  debtor;  and,  if  he  had  neglected  to  do  so» 
the  plaintiff  could  not  have  enforced  his  agreement,  and 
he  therefore  ought  not  to  be  deprived  of  his  remedy 
against  his  debtor;  and  the  defendant,  as  his  surety,  must 
stand  in  the  same  situation  as  the  insolvent  himself.  Al- 
though, in  Cockshoit  v.  J^tfkeit  (a) — where  all  the  credi- 
tors of  an  insolvent  consented  to  accept  a  composition  f6r 

(fl)  2  Term  Rep.  763. 


Hunt. 
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their  respective  demands,  upon  an  assignment  of  his  effects  1829. 
by  a  deed  of  trust,  to  which  they  were  all  parties,  and  knioht 
one  of  them,  before  he  executed  the  deied,  obtained  from 
the  insolvent  a  promissory  note  for  the  residue  of  his  de- 
mand^ by  refusing  to  execute  till  such  note  was  given — 
it  was  held,  that  the  note  was  void  in  law,  as  it  was  a  fraud 
upon  the  rest  of  the  creditors;  yet,  that  case  is  distinguish- 
able from  the  present,  as  there  the  note  was  demanded  by 
the  creditor  from  his  debtor,  and  there  was  evidence  that 
other  creditors  had  been  induced  by  the  party  requiring 
the  note,  to  accede  to  the  terms  of  the  composition.  In 
Steinman  v.  Magnus  (a) — where  a  debtor  entered  into  an 
agreement  with  his  creditors,  by  which  they  agreed  to  re- 
ceive SOL  percent,  in  satisfaction  of  their  several  demands, 
and  released  the  remainder,  in  consideration  that  half  of 
the  composition  should  be  secured  by  the  acceptances  of 
a  third  person,  who  was  also  a  creditor,  which  security 
was  accordingly  given,  and  paid  when  due — ^it  was  held, 
that  such  agreement  was  binding  on  the  plaintiff,  one  of 
the  creditors,  although  he  was  the  last  who  signed  the 
agreement,  and  it  did  not  appear  that  he  had  induc- 
ed any  of  the  other  creditors,  or  the  surety,  to  sign  it;  and 
that  the  plaintiff's  suing  the  debtor,  after  having  received 
the  composition,  was  a  fraud  upon  the  surety  and  the 
other  creditors.  There,  however,  the  party  suing,  and  the 
other  creditors,  had  undertaken  to  liberate  the  defendant, 
upon  the  terms  of  the  agreement;  and,  therefore,  when  the 
security  was  paid,  it  was  a  fraud  upon  the  party  giving  it 
to  sue  the  defendant  afterwards.  In  Thomas  y.  Court- 
nay  (6),  the  creditors  agreed  to  accept  from  an  insolvent, 
in  full  satisfaction  of  their  debts,  twelve  shillings  in  the 
pound,  payable  by  instalments;  and  one  of  the  creditors, 
who  signed  for  the  whole  amount  of  his  debt,  held  at  the 
time,  as  a  security  for  part,  a  bill  of  exchange,  drawn 

(fl)  11  Ea«t,  390.  (6)  1  Bam.  &  AW.  1.    ' 
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1829.  by  the  debtor  and  accepted  by  a  third  person;  and,  the 
sum  due  on  the  bill  having  been  afterwards  paid  by  the 
acceptor — it  was  held,  that  the  creditor  might  retain  it,  the 
agreement  of  composition  not  containing  any  stipulation 
for  giving  up  securities,  and  the  effect  of  it  not  being  to 
extinguish  the  original  debt.  The  main  grounds  of  dis- 
tinction between  those  cases  and  the  present,  is,  that  the 
transaction  as  to  the  coals  would  not  affect  the  insolvent, 
nor  be  of  any  detriment  to  his  creditors,  especially  as  they 
had  not  been  induced  to  sign  the  agreement  by  any  act  of 
the  plaintiff*,  nor  could  they  have  been  influenced  by  his 
concurrence  or  assent,  as  he  was  the  last  person  who  put 
his  signature  to  the  agreement. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  not  the  slightest  pretence  for  this  motion.  Agreements 
for  compositions  with  creditors  should  be  prepared  and 
acted  on  with  the  strictest  good  faith.  If  a  creditor  agree 
to  accept  ten  shillings  in  the  pound,  common  honesty  re- 
quires that  he  should  have  no  more;  and,  if  he  sign  a  paper 
to  that  effect,  it  must  be  assumed  that  he,  knowing  the 
circumstances  of  his  debtor,  has  exercised  his  judgment 
on  the  subject,  and  that  he  thought  it  was  prudent  for  him 
to  take  what  it  appears  upon  the  face  of  the  agreement  he 
had  consented  to  accept.  But,  if  he  has  previously  entered 
into  an  agreement  with  another,  by  which  he  is  to  receive  his 
full  demand,  or  even  more  than  he  himself  states  that  he 
was  content  to  take,  it  operates  as  a  fraud  on  the  other  cre- 
ditors, who  may  be  induced  to  sign  the  agreement,  by  see- 
ing his  name  to  it.  Although,  here,  the  plaintiff  signed 
last,  which  may  make  this  case  distinguishable  from  those 
which  have  preceded  it,  yet  the  true  principle  to  be  de- 
duced from  all  of  them  is,  that,  in  the  case  of  a  composi- 
tion between  a  debtor  and  his  creditors,  they  all  ought  to 
be  put  in  the  same  condition,  and  one  ought  not  to  be 
misled  or  deceived  by  another's  having  stated  that  he  had 
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agreetl  to  take  one  sum,  whilst,  in  fact,  he  had  privately  1829. 
and  secretly  agreed  to  take  another.  The  question,  then, 
is,  whether,  by  what  the  plaintiff  did  in  this  case,  before  he 
consented  to  sign  the  agreement  for  the  composition,  the 
other  creditors  of  the  insolvent  were  fairly  dealt  by.  It  has 
been  said,  that  the  plaintiff  was  not  acting  dishonourably, 
and  that  the  debtor  was  neither  injured,  nor  the  funds  of 
his  other  creditors  rendered  less  available,  nor  did  they  re- 
ceive any  detriment  from  the  offer  made  to  the  plaintiff  by 
the  brother  of  the  insolvent,  which  was  gratuitous  and 
uncalled  for  by  the  former.  But  the  question  is,  whether 
the  judgment  of  the  creditors  at  large  has  not  been  in- 
fluenced by  the  supposition  that  they  were  all  to  receive 
an  equal  proportion,  to  be  derived  from  the  estate  of  their 
debtor.  It  is  a  very  different  case,  and  there  can  be  no 
reason  to  complain,  or  to  blame  a  debtor/where  no  previous 
contract  has  been  entered  into,  if,  after  having  discharg- 
ed bis  engagements  under  the  agreement  for  the  com- 
position, he  gratuitously  pays  the  remainder.  But,  here, 
previously  to  the  signing  of  the  contract  for  the  compo- 
sition, 1^  which  the  plaintiff  consented  to  take  ten 
shillings  in  the  pound,  to  be  paid  with  the  other  cre- 
ditors, he  had  secretly  agreed  with  the  brother  of  his 
debtor  to  take  coals  from  him  to  the  amount  of  150/., 
which,  coupled  with  the  note,  was  sufficient  to  secure  to 
him  the  whole  of  the  amount  of  his  debt.  Besides,  it 
appears  that  the  coals  were  furnished  to  the  plaintiff  t6 
the  amount  agreed  on ;  and,  if  he  had  been  paid  more  than 
he  ought,  he  would  have  been  liable  to  refund  in  an  action 
for  money  had  and  received. 

Mr.  Justice  Park. — There  is  a  wide  distinction  be- 
tween a  gratuitous  gift  after  a  payment  made  under  an 
agreement  for  a  composition,  and  a  previous  understand- 
ing that  one  creditor  shall  receive  more  than  the  others; 
and  here,  it  appears,  that  the  plamtiff  refused  to  accede 
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to  the  praposeil  composition,  until  the  brother  of  the  in- 
solvent had  agreed  to  supply  him  with  coals  to  the 
amount  of  half  of  his  demand »  and  which  were  afterwards 
furnished.  I  therefore  think  that  the  Jury  have  come  to 
a  ri<;ht  conclusion. 


Mr.  Justice  Burrough. — There  is  no  ground  to  induce 
us  to  disturb  this  verdict. 


Mr.  Justice  Gaselee  concurring — 


Rule  refused. 


/        Tuesday, 


CommiBaioneni 
under  an  inclo- 
sure-act  made 
an  allotment  to 
/.  S.,  who,  short- 
ly afterwards, 
conveyed  all  his 
lands  to  trustees 
for  the  payment 
of  certain  debts 
and  incumbran- 
ces:—Ke2(/,  that 
the  allotment 
passed  by  the 
conveyance,  al- 
though the 
commissioners 
did  not  make 
their  award  un- 
til three  years 
afterwards. 


Doe,  on  the  joint  demise  of  Dixon  and  Western,  r.  Wil- 
lis and  Another. 

JL  HIS  was  an  action  of  ejectment.  At  the  trial,  before 
Mr.  Baron  Vaughant  &t  the  last  Assizes  for  Buckingham^ 
shire,  it  appeared,  that  the  lessors  of  the  plaintiff^  who 
were  bankers,  had,  in  and  previously  to  the  year  18S1, 
made  large  advances  to  a  person  of  the  name  of  Rose, 
who  was  then  seised  in  fee,  of  (among  others)  the  lands 
and  premises  sought  to  be  recovered  in  this  action,  and 
on  which  the  lessors  of  the  plaintiiT  had  an  equitable 
mortgage,  in  order  to  secure  such  advances;  that,  by 
deeds  of  the  S5th  and  26th  November,  1824,  Rose  con- 
veyed the  premises  so  mortgaged  to  the  lessors  of  the 
plaintiff,  upon  trust  to  sell,  and  pay,  in  the  Jirst  place, 
certain  incumbrances  in  the  deeds  specified,  secondly,  the 
debt  due  from  Rose  to  the  lessors  of  the  plaintiff  as  mort- 
gagees, and  the  remainder  (if  any)  to  Rose,  the  grantor ; 
that  an  action  was  pending  against  him,  at  the  time  the 
deeds  in  question  were  executed,  for  non-payment  of  the 
sum  advanced,  and  in  which  the  lessors  of  the  plaintiff 
were  on  the  eve  of  obtaining  judgment.    It  also  appeared. 
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that,  in  the  beginning  of  the  year  1824,  previously  tothe         1829. 
conyeyance,  the  lands  in  question  had  been  allotted  to  Rose 
under  an  inclosure-act,  but  that  the  award  of  the  com* 
missioners  was  not  executed  until  Matf,  1827. 

The  defendants  claimed  under  two  writs  of  elegit  sued 
out  by  them  as  creditors  of  Rose  on  judgments  entered 
up  on  the  30th  November,  and  4th  December,  1824,  in 
actions  commenced  against  Rose  in  Hilary  Term  in  that 
year.  Under  these  circumstances,  it  was  contended,  for 
the  defendants — Firsi,  that  the  deeds  of  conveyance,  un- 
der which  the  lessors  of  the.  plaintiff  claimed,  were  frau- 
dulent and  void  as  against  Rose's  creditors,  under  the  sta- 
tute 27  Elix.  c.  4,  as  the  actions  on  which  the  elegits  were 
founded,  were  commenced  by  the  defendants  nearly  a 
year  previously  to  the  execution  of  such  deeds,  although 
the  judgments  were  not  entered  up  until  afterwards — 
Secondly,  that,  although  the  lands  were  allotted  to 
Rose  in  1824,  and  previously  to  the  conveyance  to  the 
lessors  of  the  plaintiff,  yet,  as  the  commissioners  did  not 
make  their  final  award  until  1827,  the  allotment  did  not 
pass  under  the  conveyance  by  Rose. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  deed  was  fraudulent,  or  executed  with  an  intent  to 
deprive  the  defendants,  as  creditors  of  Rose,  of  the  fruits 
of  the  judgments  on  which  the  elegiis  had  been  sued  out. 
They  found  that  there  was  no  fraud,  and  accordingly 
gave  a  verdict  for  the  lessors  of  the  plaintiff. 

Mr.  Serjeant  Toddy,  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered,  or  a  new  trial  granted,  and  submit* 
ed,  that,  under  the  circumstances,  the  deeds  by  which  Rose 
conveyed  his  property  to  the  lessors  of  the  plaintiff  were 
void  in  law,  and  fraudulent  as  against  the  defendants  as 
his  creditors.  Whether  the  deeds  were  fraudulent  or 
not,  was  rather  a  question  of  law  than  of  fact.  The  lessors 
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1829.  of  the  plaintiff  were  only  creditors  of  Rose  to  a  limited  ex- 
tent, tnz*  to  the  amount  of  the  advances  made  by  them ; 
and^  by  the  terms  of  the  deeds,  the  defendants'  right 
would  be  altogether  defeated,  although  they  were  bond 
Jide  creditors,  and  had  commenced  actions  for  their  de- 
mands on  Rose^  long  previously  to  the  time  of  the  exe- 
cution of  those  instruments;  as  only  those  persons  who 
had  a  charge  on  the  estate  were  to  be  favoured ;  and,  if 
any  sum  remained  after  certain  incumbrances,  and  the 
demand  of  the  lessors  of  the  plaintiff,  were  satbfied,  it 
was  to  be  paid  to  RosCf  the  grantor.  The  deeds  were 
clearly  covenous  as  against  those  who  were  not  parties  to, 
or  could  not  claim  under  them;  and,  if  there  be  a  fraud  in 
law,  it  must  prevail,  although  the  Jury  may  have  negativ- 
ed fraud  in  fact*  The  whole  of  the  lands  were  conveyed 
to  the  lessors  of  the  plaintiff.  Although  the  defendants 
were  judgment  creditors,  and  entitled  to  receive  the  fruits 
of  their  judgments  shortly  after  the  deeds  were  executed; 
and,  although  the  writs  of  elegit  were  not  then  sued  out ; 
yet,  as  Rose  remained  in  possession  of  the  premises,  and 
the  deeds  were  never  acted  on  by  the  lessors  of  the  plun- 
tiff,  tbey  could  not  be  entitled  to  recover  in  this  action. 
So,  although  the  property  might  have  been  conveyed  to 
them,  yet,  as  the  commissioners  did  not  make  any  award 
as  to  the  lands  allotted  to  Rose^  until  three  years  after  the 
conveyance,  the  defendants  were  entitled  to  claim  under 
the  elegitSf  which  operated  immediately  on  their  being 
issued,  and  which  were  obtained  previously  to  the  award. 
The  right  of  either  party  could  only  accrue  when  the 
award  was  executed^  and  the  lessors  of  the  plaintiff  could 
have  no  title  to  the  lands  allotted  until  then;  and,  as  the 
conveyance  was  made  with  a  view  to  defeat  the  claims  of 
Rose's  creditors,  the  defendants,  as  such,  had  a  para- 
mount title  by  virtue  of  the  writs  of  elegit,  the  actions  on 
which  they  were  founded  having  been  commenced  long 
previously  to  the  conveyance  by  Rose  to  the  lessors  of  the 
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plaintiff.  Although,  by  the  statute  1  &  2  Geo.  4,  c.  23,  (829. 
s«  2,  it  is  enacted  9  that  it  shall  be  lawful  for  every  person 
to  whom  an  allotment  is  set  out,  and  to  whom  possession 
bas  been  given  by  virtue  of  any  order  or  direction  by  the 
commissioners,  to  commence  any  action  or  suit  at  law, 
for  any  injury  or  damage  that  may  be  done  or  committed 
by  any  person  to  the  ground  or  soil  of  any  such  allotment, 
and  to  bring,  maintain,  and  prosecute  any  action  of  eject- 
ment, for  recovering  the  possession  of  any  such  allotment 
from  any  person,  notwithstanding  the  award  of  the  com- 
missioners should  not  be  executed  and  perfected  by  them ; 
yet»  the  party  to  whom  such  allotment  is  made,  could 
have  no  title  to  convey  until  the  award  was  made:  and 
here,  the  deeds  do  not  mention  the  allotment,  but  only 
convey  the  lands  in  respect  of  which  the  allotment  was 
made. 

The  Court  declined  granting  the  rule,  in  the  first  in- 
stance, saying,  that  they  would  communicate  witli  the 
learned  Baron  who  tried  the  case,  as  to  the  mode  in  which 
he  kft  the  question  to  the  Jury. 

Lord  Chief  Justice  Best  now  said,  that  the  learned 
Judge  bad  stated,  that  the  question  left  to  the  Jury  was, 
whether  Rose  had  conveyed  the  property  in  question  to 
the  lessors  of  the  plaintiff  with  a  fraudulent  view,  or  to 
prevent  his  bond  Jide  creditors  from  obtaining  their  just 
debts,  and  that  the  Jury  had  negatived  all  fraud.  The 
question,  therefore,  was  properly  left  to  them,  and  set  at 
rest  by  their  verdict;  for,  in  Cadogan  v.  Kennett,  Lord 
Mansfield  said  (a):  **  The  statute  27  Eliz.  c.  4,  does  not 
go  to  voluntary  conveyances,  merely  as  being  voluntary,  , 
but  to  such  as  are  fraudulent.  A  fair  voluntary  convey- 
ance may  be  good  against  creditors,  notwithstanding  its 

(tf)  Cowp.  434. 
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being  voluntary.  The  circumstance  of  a  man  being  in* 
debted  at  the  time  of  his  making  a  voluntary  conveyance,  is 
an  argument  of  fraud.  The  question,  therefore,  in  every 
case  is,  whether  the  act  done  is  a  bond  fide  transaction,  or 
whether  it  is  a  trick  and  contrivance  (o  defeat  creditors." 
Here,  it  is  not  denied  that  the  lessors  of  the  plaintiff  were 
not  bond  fide  creditors  of  Rose^  at  the  time  of  the  convey- 
ance; and,  although  they  were  not  entitled  to  retain  the 
whole  of  the  proceeds  of  his  property  for  the  debt  due  to 
them,  yet  the  conveyance  was  good  in  law,  as  they  were  to 
hold  as  trustees  for  the  other  creditors,  and  they  bad 
an  equitable  mortgage  on  the  property,  which  had  existed 
three  years  previously  to  the  execution  of  the  deeds. 
"Although  it  has  been  said,  that  the  lands  in  question  did 
not  pass  to  the  lessors  of  the  plaintiff,  by  the  conveyance 
made  to  them  hy  Rose,  as  the  commissioners  had  not 
made  their  award ;  yet,  as  the  deeds  conveyed  the  land, 
it  of  course  included  the  allotment  whicli  had  been  previ- 
ously made,  and  which  was  confirmed  by  the  award. 


Rule  refused. 


Tuesday,        Demandant;  Tenant;  Nicholas  and  three 

^^^2M.  others.  Vouchees. 

Where  part  of     JWR.  Serjeant  Adams  moved  that  this  recovery  might 

the  proceedings  *    -^.i    ^      j-         i_  «    i  -^         o 

in  a  recovery  pass,  notwitnstandmg  that  part  of  the  proceedings,  which 
paJ^T^Tr^,  ^^^^  *«^^®"  ^"  /Vaw<?,  were  written  on  paper.  The  do- 
Mdin^theFrejcA  cumcuts  in  question  were  in  the  French  language,  and 
there  was  a  translation  of  them  written  on  parchment,  and 
certified  by  a  Notary  Public  here  to  be  a  faithful  transla- 
tion. It  also  appeared  that  there  were  two  separate  war- 
rants of  attorney,  the  one  signed  by  Nicholas,  the  other 
by  the  other  three  vouchees.     It  was  submitted,  that  this 


a  translation 
was  written 
on  parchment, 
and  certified  by 
a  Notary  here  to 
be"  a  faith- 
ful translation." 
The  Court  re- 
fused to  allow 


the  recovery  to 

pass:  but  heU,  (hat  all  the  documents  must  be  taken  on  parchment. 
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was  no  objection  to  the  validity  of  the  proceedings,  on  the         1829. 
authority  of  the  case  of  Lang,  demandant;  Lee,  tenant;      Echols 
Woodhouse,  Touchee  (a);  where,  there  being  three  vou-      Vouchee. 
chees,  two  of  whom  had  giveii  one  joint  warrant  of  attor- 
ney, and  the  other  had  given  his  on  a  separate  piece  of 
parchment,  it  was  objected,  that  the  warrant  of  attorney 
ought  to  have  been  joint,  that  is,  all  on  one  piece  of  parch- 
ment; but  the  Court  thought  that  there  was  nothing  in  the 
olgection;  and  Mr.  Justice //eaM  said,  ''that  the  warrants 
would  be  good,  even  in  a  real  suit/' 

But  the  Court  said,  that  the  Notary  should  have  made 
an  aflSdavit  that  he  was  acquainted  with  both  the  French 
and  EngUsh  languages,  as  well  as  that  the  translation 
was  a  true  and  faithful  translation  of  the  documents  of 
which  it  purported  to  be  a  copy;  and  that  the  French  do- 
cuments must  be  written  on  parchment.  And  they  referred 
to  the  case  of  TcUJmm,  demandant;  Saoreiscbife,  tenant; 
Tabor ^  vouchee  (6);  where  the  necessary  documents  for 
taking  the  acknowledgment  of  a  recovery  were  engrossed 
on  parchment  and  sent  to  Holland,  by  the  law  of  which 
country,  all  documents  bearing  the  certificate  of  a  Dutch 
Notary,  require  a  Dutch  stamp,  which  can  only  be  im- 
printed on  Dutch  paper,  and  the  documents  were  accord- 
ingly returned  to  this  country,  written  on  paper  so  stamp- 
ed and  certified — the  Court  refused  to  allow  the  recovery 
to  pass,  but  enlarged  the  return  to  the  dedimus,  and  per- 
mitted the  writ  to  be  re-sealed,  in  order  that  the  proceed- 
ings might  be  properly  executed  on  parchment — which  was 
afterwards  done. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 

(a)  1  B<M.  &  Pul.  31 .    {b)  4  B.  Moore,  481  iS.C.2  Brod.  &  Bing.  65. 
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Tuesday^        WiTHiNGTON  and  Others  v.  Herring  and  two  Others. 

May  12M.      ^^ 

The  defendants,  •■  HE  plaintiffs  in  this  action  sought  to  recover  the  sum 
merchants  in      of  6,220/.  IG*.  6rf.,  being  the  amount  of  nine  bills  of  ex- 

London^  enter-  '  o 

ed  into  an  change,  drawn  by  one  John  Craiiree,  at  Lima,  in  Decern- 

^T!7mihT  her,  1825,  and  January^  February,  and  March,  1826,  up- 

ZI«1S  %eru,  ^"  *®  defendanto  in  London,  payable  to  the  plaintiffs'  or- 

for  which  he  Jer,  and  to  charge  the  same  to  Crabtree's  account,  with  or 

was  to  recei?e  a  «      •  ,    .  mi       i      i  •  •       i 

certain  stipulate  without  further  advice.    Th6  declaration  contauied  counts 
aiso'one^fifth      <>"  ^^^  bills,  and  the  usual  money  counts. 
profiL?^*%.         ^^  *^  *"*'»  *^''*'®  ^^'^^^  Chief  Justice  B^^l,  at  GwtVJ- 
was  furnished     Aotf,  at  the  Sittings  after  the  last  Michaelmas  Term,  it 
ants  witha  letter  appeared,  that,  in  the  latter  port  of  the  year  1824,  Crab- 

u^i'ot^'^C  *^^»  *•»«  ^^^^  ^f  *e  ^»U«»  ^as  applied  to  by  the  de- 
enabling  him  to  fendants,  merchants  in  London,  to  go  out,  as  their  agent, 

draw  on  them  »*  «•        .  n  •        -  .     .  -• 

for  10,000/.,  to  Peru,  for  the  purpose  of  entering  mto  negotiations  for 
of  attorncy^au-    ^^^  taking  or  Working  of  mines,  on  the  defendants'  be* 

S  wte?illto!  ^^^''  *"^  **^*  *^  ^*"y  ***  ^^i^^  ^^^^  ®^®^*»  *®y  enter- 
transact,  com-     ed  into  an  agreement  with  Crabtree,  and  afterwards  ftir- 

^te,  all  con-      nished  him  with  a  letter  of  instructions,  a  letter  of  credit, 

I^^  wiSSThc  *°^  *  power  of  attorney,  with  which  he  proceeded  on  his 

might  deem  ex.  mission  to  lAma,  where  he  was  well  known,  and  had 

pedient  for  the  ' 

purpose  of  Ob-     considerable  credit.     The  agreement  was  as  follows: — 

taining  a  grant 
or  lease  of  any 

^urchi^  of  any  "  Memorandum  of  agreement  between  Mr.  John  Crab* 

SS  °'  ^^  **  ^^^»  ™^  Messrs.  Herring,  Graham,  %  Powles. 

dig,  or^wOTk'  "  Messrs.  Herring,  Graham,  ^  Powles,  being  desir- 

to  cnlulrintor^    ous  to  enter  into  contracts  for  working  such  of  the  mines 

make,  and  exe- 
cute any  deeds, 

conveyances,  &c.,  that  he  miglit  deem  necessary ;  and,  generally,  to  do  all  such  acts,  &c.,  as  the  de- 
fendants themselves  could  do  if  personally  present.  /.  S.,  having  ahready  raised  10,0002.  on  the 
letter  of  credit,  obtained  a  further  sum  from  the  plaintiffk  in  Peru,  which  he  applied  to  the  defend- 
anU'  use,  and  drew  bills  on  them  for  the  amount  The  letter  of  credit  and  power  of  attorney  were 
not  shewn  to  the  plaintiffs  by  J.  S.,  when  they  made  tlie  advances,  nor  did  it  appear  that  they 
required  to  see  them ;  neither  were  the  plaintiffs  informed  by  /.  5.  of  his  having  already  obtained 
money  on  the  letter  of  credit  The  defendanU  having  refused  to  accept  the  bills:— ^eM,  that  the 
plaintiffs  were  entitled  to  recover  the  amount  of  the  advances  so  made  to/.  ^.  as  money  had  and 
received. 

Qiuere: — Wliether  the  agreement,  that  /.  S.  should  receive  a  share  of  the  profits,  constituted  him 
a  partner  witli  the  defendants  ? 
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in  Peru  as  may  offer  suitable  encouragement  for  doing 
so,  with  the  view  of  forming  an  association  for  the  subse- 
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quent  perforniance  of  such  contractSi  it  is  agreed  that  Mr.  v. 

Crabiree  shall  proceed  to  Peru  by  the  first  Jamaica 
packet,  to  carry  this  object  mto  effect,  if  he  shall  find  it 
practicable  and  expedient  to  do  so. 

"  Mr.  Crabiree  shall  be  furnished  by  Messrs.  Herrings 
Graham,  ^  Patoles,  with  their  power  of  attorney,  autho- 
rizing him  to  enter  into  such  proposed  contracts  on  their 
behalf,  which  he  engages  to  use  in  conformity  with  the  in- 
structions  he  may  from  time  to  time  receive  from  them. 

"  Messrs.  Herring,  Graham,  %  Powles,  shall  defray 
all  Mr.  Crabiree's  reasonable  travelling  expenses,  and  ex- 
penses of  living,  during  the  continuaiice  of  this  mission: 

''  Mr.  Crabiree  shall  receive  firotn  Messrs.  Herrings 
Graham,  ^  Powles,  for  his  r^nuneration,  the  sum  of 
1,000/.,  and,  if  this  mission  shall  occupy  Mr.  Crabiree 
more  than  a  twelvemonth  from  the  date  of  his .  leaving 
London  to  embark  in  the  packet,  he  shall  receive  at  the 
rate  of  1,000/.  per  annum,  from  the  said  date* 

*'  Mr.  Crabiree  shall  further  receive  one-fifth  share  of 
the  clear  profits  which  Messrs.  Herring,  Graham,  ^ 
Powles  may  make  by  such  contracts,  or  by  forming  the 
association  to  be  founded-  on  the  contracts  to  be  entered 
into  by  him. 

''  London,  1st  January,  1825. 

"  Herringf  Graham,  §•  Powles. 
*'  John  Crabiree.'' 

The  defendants  then  furnished  Crabiree  with  the  fol- 
lowing letter  of  instructions: — 

London,  January  7th,  18S5. 
"  Dear  Sir, — We  have  to  request  your  attention  to  the 
following  instructions  on  the  objects  of  your  mission  to 
Peru. 
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1829.  **  On  your  armal  in  Perm,  your  first  care  will  necessa- 

'  rily  be,  to  ascertain  whether  the  political  condition  of  the 

9.  country  be  so  far  settled  as  to  render  it  prudent  to  under- 

take any  extensive  engagements  there.  We  need  say  no- 
thing as  to  the  means  of  ascertaining  this  fundamental 
point,  or  the  rules  by  which  you  should  be  governed  in 
deciding  it.  You  know  the  character  of  the  people,  and 
the  nature  of  the  country,  and  you  will  have  the  best 
channels  of  information  open  to  you.  We  will  only  re- 
mark, that  we  should  prefer  measures  being  delayed  so 
long  as  any  serious  doubts  on  this  head  may  remain  on 
your  mind. 

"  Presuming  this  point  satisfactorily  settled,  your  next 
object  will  be,  to  make  engagements  in  our  name,  and  on 
our  behalf,  for  working  such  of  the  mines  as,  on  good  in- 
formation, you  may  learn  to  be  the  most  promising.  Among 
other  considerations,  the  following  will  deserve  your  atten- 
tion, viz,  the  proximity  of  the  mines  to  water  communica- 
tion, so  as  to  afford  convenient  means  of  transport  for 
steam-engines  and  other  machinery;  their  being  situated 
in  a  neighbourhood  where  fuel  for  steam-engines,  and  for 
smelting,  is  to  be  found,  and  where  labourers  acquainted 
with  mining  are  to  be  had ;  and  the  salubrity  of  the  situ- 
ation, with  a  view  to  the  employment  of  European  miners. 

**  The  ways  in  which  mines  may  be  secured,  are  as  fol- 
lows, viz. — 

"  First,  by  making  contracts  or  leases  with  the  Govern- 
ment, for  working  such  as  may  be  Government  property. 
In  this  way  we  have  engaged  the  Mariquita  mines  from 
the  Colombian  Government;  a  copy  of  the  lease  or  con- 
tract for  two  of  which  we  inclose  for  your  government. 

"  Secondly,  by  making  contracts  with  individuals  who 
may  be  proprietors  of  mines,  on  the  principle  of  under- 
taking to  put  such  mines  at  work,  giving  the  proprietors  a 
certain  portion  of  the  net  produce.  This  portion  varies 
according  to  the  quality  and  circumstances  of  the  mine. 
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Id  some  cases,  one  third,  in  others,  half,  and,  in  others,         1^29. 
two  thirds,  being  conceded  to  the  owners.     These  terms    withinotom 
apply  more  particularly  to  Mexico,  which  mines,  being  so  «• 

much  nearer  to  Europe^  are  necessarily  much  more  desir- 
able to  EngUsh  capitalists.  We  should  think  that,  in  no 
case,  could  any  mine  proprietor  in  Peru,  look  for  more 
than  half  the  net  proceeds  of  the  mine.  The  term  of  such 
contracts  should  be  twenty-one  years.  We  inclose,  for 
your  goyemment,  the  copy  of  a  contract  made  in  London, 
for  working  a  mine  in  Mexico,  the  provisions  of  which  are 
considered  very  fair  on  both  sides.  We  should  recommend 
your  taking  this  contract  as  a  model  in  any  such  engage- 
ments, it  having  been  prepared  by  one  of  the  most  expe- 
rienced miners  in  England. 

"  It  is  indispensable  that  we  take  the  entire  management 
of  the  mine;  and  very  much  for  the  interest  of  the  propri- 
etors themsdves  that  we  should  do  so. 

**  The  third  way  of  securing  mines  is,  by  taking  posses- 
sion of  such  as  may  be  liable  to  be  denounced  by  having 
been  abandoned  by  their  former  possessors.  This  is  the 
most  desirable  way  of  obtaining  mines,  if  practicable,  the 
entire  possession  being  thereby  secured ;  but,  some  diffi- 
culty may  arise,  if  it  should  happen  (as  is  the  case  in  some 
parts)  that  none  but  citizens  can  denounce  mines.  It  will 
be  so  much  the  interest  of  the  Government  to  draw  forth 
the  resources  of  the  country,  that  every  practicable  facility 
may  reasonably  be  anticipated  from  them,  and  perhaps,  if 
die  name  of  a  citizen  be  necessary,  that  of  General  Miller 
(who  18  doubtless  a  naturalized  citizen  of  Peru)  may,  pro- 
bably, be  made  use  of,  by  making  an  arrangement  with 
him  for  that  purpose.  Of  all  this,  you  will  be  best  able 
to  judge  on  the  spot.  There  is  one  consideration,  how- 
ever, we  should  wish  you  to  bear  in  mind,  on  the  subject 
of  abandoned  mines;  and  that  is,  that,  where  they  have  on- 
ly been  suspended  working,  by  the  temporary  difficulties 
of  the  proprietors,  occasioned  by  the  struggle  for  the  es- 
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1829.  tablishment  of  independencei  vre  should  by  no  means  wish 
wiTH^NOTOM  ^  deprive  such  persons  of  the  possession  of  their  property. 
«.  We  would  much  rather  purchase  their  rights,  either  by 

money,  or  by  an  annual  allowance,  than  take  advantage  of 
their  misfortunes:  but,  where  mines  appear  to  be  wholly 
deserted  by  their  former  proprietors,  without  hope  of  their 
being  able  to  resume  the  working  them,  and,  consequently, 
are  liable  to  be  denounced  by  any  persons  possessing  com- 
petent means  for  working  them,  we  see  no  objection  to 
your  taking  meaiBUres  for  gaining  possession  of  such  mines, 
if  practicable. 

•*  We  need  hardly  suggest  to  you,  that,  in  whatever 
manner  you  may  obtain  mines,  whether  by  lease  or  con- 
tract, or  possession,  it  will  be  very  important  to  see  a  clear 
legal  title  established,  that  we  may  be  going  on  on  a  se- 
cure foundation  in  this  respect. 

'^  As  to  the  locality  of  the  mines,  it  is  important  to  keep 
in  view  that  the  more  you  can  meet  with  (if  good)  in  one 
district,  the  better,  for  the  greater  convenience  of  manage- 
ment. 

"  As  it  may  be  important  to  make  advances  to  some  of 
the  mine  proprietors,  on  the  execution  of  the  contracts 
with  them,  we  inclose  a  letter  of  credit,  authorising  you 
to  draw  on  us  for  10,000/.,  or  50,000  dollars,  to  be  appli- 
ed to  this  or  the  other  purposes  of  this  undertaking. 

''  If  you  succeed  in  making  the  proposed  engagements 
for  mines,  you  will  please  have  them  executed  in  four 
parts,  and  send  three  to  us  by  different  opportunities ; 
the  first,  by  Mr.  Miller f  who  accompanies  you,  and  who 
will,  in  that  case,  return  with  all  possible  dispatch;  and 
the  other  two,  by  the  quickest  and  safest  occasions,  j^ou 
can  find. 

"  You  will,  at  the  same  time,  forward  to  us  the  fiillest 
details  regarding  the  mines  you  may  engage,  derived  from 
persons  practically  conversant  with  the  subject,  so  as  to 
enable  us  to  judge  of  the  description  of  machinery,  and 
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odier  amstance  necessary  to  be  dispatched  from  this 

eountry,  which  will  be  immediately  forwarded.  Withinoton 

**  For  the  purpose  of  enabling  you  to  carry  these  in-  v. 

structions  into  effect,  we  inclose  you  our  power  of  attor- 
ney.   We  remain  &c. 

Herring,  Orahaim,  ^  Powles. 

"J.  Crabiree^Bwi:' 

The  following  is  a  copy  of  the  letter  of  credit: — 

'*  London,  January  7th,  1835. 

"  Dear  Sir, — ^We  hereby  authorize  you  to  draw  upon  us 

for  the  sum  of  10,000/.  sterling,  or  50,000  Spanish  dollars, 

and  we  undertake  to  honour  your  drafts  accordingly.    We 

are,  &c. 

Herring,  Graham,  ^  Powles. 

"  To  J.  Crablree,  Esq." 

The  following  is  a  copy  of  the  power  of  attorney  refer- 
ed  to  in  the  letter  of  instructions: — 

*'  To  all  to  whom  these  presents  shall  come: — We, 
Charles  Herring,  William  Graham,  and  John  D.Powles,  of 
the  city  of  London,  merchants,  send  greeting: — Whereas, 
we  contemplate  entering  into  certain  undertakings  within 
the  empire,  states,  territories,  dominions,  and  dependencies 
otPeru,  in  Sonih  America,  and,  for  carrying  the  same  into 
effect,  we  have  agreed  with  John  Crablree,  of  the  city  of 
JLondkm,  gentleman,  that  he  shall  proceed  to  Peru,  with 
such  powers  as  are  hereinafter  delegated  to  him: — ^Now, 
know  ye,  and  these  presents  witness,  that  we,  the  said 
Charies  Herring,  WUUam  Graham,  and  John  D.  Powles, 
haTe,  and  each  and  eyery  of  us  have  made,  ordained,  no- 
minated,  constituted,  and  appointed,  and,  in  our  and  each 
of  our  place  and  stead,  put  and  deputed,  and,  by  these 
s,  do,  and  each  and  every  of  us  do,  make,  ordain, 
■inate,  constitute,  and  appoint,  and,  in  our  and  each  of 
our  place  and  stead,  put  and  depute,  and  by  these  pre- 
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sentSy  doy  and  each  and  every  of  us  do«  make,  ordauii  no- 
minate, constitute,  and  appoint  the  said  John  Crabtree  ta 
be  our  and  each  of  our  true  and  lawful  attorney,  for  us, 
and  each  of  us,  and  in  our  or  each  of  our  names  or  name, 
or  in  the  name  of  our  said  attorney,  to  enter  into,  transact, 
complete  and  execute  all  such  negotiations,  proposals,  con- 
tracts, engagements,  or  agreements,  which  our  said  attor- 
ney shall,  in  relation  to  the  said  proposed  undertakings, 
or  any  of  them,  deem  it  expedient  or  proper  to  enter  into, 
transact,  complete,  and  execute,  with  the  Goyemment  or 
Governments  for  the  time  being  of  the  said  empire,  states, 
territories  and  dominions  of  Peru,  and  theiif  dependencies 
in  South  America,  or  any  of  the  ministers,  officers,  branches, 
or  departments  thereof  respectively;  or  with  any  public  or 
private  companies,  or  other  persons  entitled  to,  interested 
in,  or  having  the  care,  superintendance,  management,  go- 
vernment, agency,  control,  or  direction,  of  or  over  any 
mine  or  mines,  vein  or  veins  of  ore  whatsoever,  situate  and 
being,  or  which  may  hereafter  be  found  or  discovered,  or 
be  denounced,  within  any  part  or  parts  of  the  aforesaid 
empire,  states,  territories,  or  dominions,  and  their  respect- 
ive dependencies,  for  the  purpose  of  obtaining  a  grant, 
demise,  or  lease,  of  any  such  mines  or  veins,  or  of  any 
lands  or  grounds  over  or  adjoining  the  same,  or  for  the 
purchaee  of  any  ore  or  ores,  or  of  the  right  to  open,  (tig, 
or  work  any  mine  or  ndnee,  or  to  smelt  and  refine  the  ore 
or  ores  thereof,  or  any  other  ores,  or  otherwise  touching 
or  concerning  the  management,  conduct,  or  carrying  on  of 
the  works  of  any  such  mines,  or  any  other  works  or  un- 
dertakings, or  in,  about,  or  relating  to  the  same,  or  to  the 
smelting  and  refining  of  the  ores  thereof,  .or  any  other 
ores;  and,  for  the  purposes  and  objects  aforesaid,  or  any 
of  them,  ^r  in  relation  thereto,  and  to  the  completion 
thereof,  for  us  and  each  of  us,  and  in  our  and  each  or 
either  of  our  names,  and  as  our  and  each  of  our  acts  and 
deeds,  or  in  the  name  of  our  said  attorney,  to  enter  into. 
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make,  sign,  seal,  execute,  and  deliver  such  deeds,  convey*         1829. 
ances,  leases,  grants,  covenants,  petitions,  memorials,  and    ^jthh^gtqn 
other  instruments,  acts,  and  writings  whatsoever,  as  in  the  «. 

judgment  or  opinion  of  our  said  attorney  shall  appear  re* 
quisite  or  expedient;  and  also^  for  the  purposes  and  objects 
aforesaid^  or  any  of  them,  or  in  relation  or  incidental  there- 
to, or  to  any  of  them,  to  take  to  himself,  hire,  engage,  or 
employ  all  such  enghieers,  surveyors,  agents,  collectors, 
clerks,  artificers,  artisans,  workmen,  and  other  persons, 
and  at  such  salaries  and  rate  of  compensation  or  recom- 
pence  as  our  said- attorney  shall,  in  his  discretion,  think 
requisite,  proper,  or  expedient;  and  also  for  him,  our  said 
attorney,  to  conduct,  manage,  superintend,  and  carry  on, 
and  purchase  allneedful  and  necessary  tools,  implements, 
and  materials,  and  erect  and  establish  all  proper  and  need- 
ful buildings  and  other  works  for  the  conducting  and  car- 
rying on  in  a  beneficial  manner  the  works  of  any  such 
mines,  and  the  smelting  and  refining  of  any  such  ore  or 
ores,  through  all  the  dififerent  processes  and  branches 
thereof,  in  such  a  manner,  in  all  respects,  as  our  said  at- 
torney shall  think  advisable  and  expedient  for  our  benefit 
and  advantage;  and  also  for  him,  our  said  attorney,  from 
time  to  time,  to  contract  to  sell,  and  absolutely  to  sell  and 
dispose  of,  the  produce  and  proceeds  of  any  such  mines 
or  ores,  or  any  part  thereof,  or  barter  or  exchange,  or  de- 
liver the  same  for  or  in  lieu  of  any  goods,  wares,  or  mer- 
chandize, the  produce  of  Peru,  or  otherwise,  as  to  our 
said  attorney  shall  seem  meet,  or  convenient,  or  expedient; 
and  also,  in  the  discretion  of  our  said  attorney,  to  transmit 
to  England,  to  us,  or  on  our  account,  all  or  any  part  of 
the  proceeds  or  produce  of  any  such  mines  or  ores,  or  of 
the  goods,  wares,  or  merchandize  received  or  taken  by  way 
of  barter  or  exchange  as  aforesaid,  or  else  to  sell  or  dispose 
of  any  such  goods,  wares,  or  merchandize  so  received  or 
taken  in  exchange  as  aforesaid,  and  also  to  ask,  demand, 
sue  for,  recover,  and  receive,  of  and  from  all  and  every  per- 
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son  or  persons  whomsoever,  liable,  interested,  or  compella* 
ble,  in  that  behalf,  all  debts,  sums  of  money,  bonds,  billa^ 
r.  notes,  securities  for  money,  goods,  chattels,  or  effecta^ 

which,  in  the  prosecution  of  the  said  undertakings,  or 
any  of  them,  or  in  relation  to  the  purposes  and  objects 
aforesaid,  or  arising  out  of  the  same,  shall  become  due, 
owing,  payable,  or  deliTerable,  or  of  right  shall  belong  to 
us,  or  any  or  either  of  us;  and,  upon  receipt  or  delivery 
thereof  respectively,  or  of  any  part  thereof,  to  make,  sign, 
seal,  execute,  and  deliver,  good  and  sufficient  receipts, 
releases,  acquittances,  and  other  discharges  for  the  same ; 
and  also,  if  necessary,  to  compound  any  debts,  sums  of 
money,  claims,  and  demands,  so  due  and  owing,  and  to  be* 
come  due  and  owing  to  us,  or  any  or  either  of  us,  and  to 
take  less  than  the  whole  in  full  for  the  same,  or  to  extend 
the  time  of  payment  thereof,  or  the  delivery  of  any  gooda 
or  effects,  and  to  accept  security  for  the  same  respective- 
ly,  or  any  i>art  thereof;   and  also,  to  adjust,  settle,  and 
allow,  or  to  disallow,  any  accounts  which  may  subsist  be* 
tween  us  or  any  otiier  person  or  persons,  or  between  our 
said  attorney,  or  any  other  person  or  persons,  in  respect 
or  in  any  way  relating  to  such  mines  or  ores,  or  the  work- 
ing, smeltmg,  or  refining  thereof,  or  to  the  proceeds  or 
produce  thereof,  or  to  any  goods  or  effects,  bartered,  sold, 
or  exchanged,  as  aforesaid,  or  to  any  of  the  purposes  or 
objects  aforesaid,  or  to  any  other  matter,  cause,  or  thing 
relating  thereto,  or  arising  out  of  the  same  respectively, 
wherein  we  may  in  any  manner  be  interested  or  concern- 
ed ;  and,  for  all  or  any  of  the  purposes  or  objects  afore- 
said, or  relating  thereto,  for  us  and  in  our  and  each  or 
either  of  our  names  or  name,  and  as  our  and  each  of  our 
act  and  deed,  or  in  the  name  of  our  said  attorney,  to  sign, 
seal,  execute,  and  deliver  any  deed  of  composition  or  re^ 
lease,  oV  other  deeds,  bonds  of  arbitration,  or  other  bonds, 
agreements,  instruments,    assignments,    assurances,  and 
other  acts  whatsoever,  as  there  may  be  occasion,  in  the 
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judgment  or  opinion  of  our  laid  attorney;  and,  accord-  1829. 
ingly,  to  perform  and  carry  into  full  effect,  any  covenant,  "  "  " 
engagement,  or  iiabilUy,  m  such  deeds  or  other  mstru-  _  o. 
menta  or  asaurances  to  be  contained,  on  our  parts  or  be« 
halves,  or  on  the  part  of  our  said  attorney;  and  also,  in 
manner  aforesaid,  or  otherwise,  to  commence,  sue  forth, 
and  prosecute,  any  action,  suits,  processes,  or,  other  pro*, 
oeedings  whatsoever,  according  to  the  laws  of  the  coun« 
try,  which  it  may  be  necessary  or  expedient,  in  the  judg* 
ment  er  opinion  of  our  said  attorney,  to  commence,  sue 
forth,  and  prosecute,  in  and  about,  and  for  the  purpose 
of  carrying  into  efiect,  all  pr  any  of  the  purposes  or  ob- 
jects hereinbefore  m^itioned,  and  the  powers  and  autho- 
rities herein  contained;  and,  if  he  shall  think  it  proper  or 
expedient,  to  discontinue  or  become  nonsuit  in  any  such 
action,  suits,  or  proceedings;  and  also  to  defend  any 
action,  suits,  and  proceedings  which  may  be  instituted 
against  us,  any,  or  either  of  us,  or  against  our  said  attorney, 
on  our,  any  or  either  of  our  accounts,  in  relation  to  the 
premises;  and,  for  or  about  or  respecting  any  of  the  pur- 
poses or  objects  aforesaid,  to  appear  in  or  before  any 
courts,  tribunals,  judges,  ministers,  or  officers  whatso- 
ever, when  and  as  there  may  be  occasion,  and  there  to  make 
such  protests,  appeak,  and  declarations,  and  to  take,  adopt, 
and  pursue  all  such  other  proceedings  as  our  interest  may 
from  time  to  time  require,  and  as  to  our  said  attorney 
shall  seem  requisite  and  expedient;  and,  generally,  for 
the  purposes  aforesaid,  or  any  of  them,  or  otherwise  in 
relation  to  the  premises,  to  transact,  negotiate,  manage, 
execute,  and  perform  all  such  acts,  deeds,  matters,  and 
things  whatsoever,  as  to  our  said  attorney  shall,  in  bis 
judgment  and  opinion,  seem  meet  or  expedient  to  be 
done  or  performed,  in  and  about  all  and  singular  the  pre- 
mises aforesaid;  and  thai  as/tdljft  extensiveltf,  and  effec- 
imatty,  in  all  respects,  and  to  all  intents  and  purposes 
whatsoever^  as  we  oursehes  could  do,  perform,  or  a^t  iu 
the  same,  if  we  were  personalty  present  and  acting  there- 
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1929.  Ill  .'.and  we  do  hereby  give  and  grant  unto  our  said  at- 
^  ^  tomey,  full  po^er  and  authority  from  time  to  time  to  no- 
V.  minate,  substitutei  and  appoint  one  or  more  attorney  or 

attomies  under  him,  to  act  in  and  about  hll  or  any  of  the 
purposes  or  objects  aforesaid;  and  such  substituted  at- 
torney or  attomies  at  pleasure  to  dismiss  from  time  to 
time;  and,  notwithstanding  the  substitution  of  any  other 
attorney  or  attomies  as  aforesaid,  .lo  exercise  and  per- 
form all  or  any  of.  the  powers  and  authorities  hereinbefpre 
expressed  and  contained,  and  given  to.  him:  and  we  do 
hereby  give  and  grant  unto  our  said  attomey,  and  his  sub- 
stitute and  substitutes,  to  be  appointed  from  time  to  time, 
our  full  and  whole  power  and  authority  over  the  premis- 
es: and  we  do  hereby  promise  and  agree  to  ratify  and 
confirm  and  allow  all  and  whatsoever  our  said  attorney 
and  such  substitute  or  substitutes,  shall  lawfully  do  or 
cause  to  be  done,  in  and  about  the  premises,  under  and  by 
virtue  of  these  presents.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals,  at  London^  the  8th  day 
of  January,  18^5. 

"  Charles  Herring. 

''  WilUam  Graham. 

"  John  D.  Pawlesr 

The  defendants  having  refused  to  accept  or  pay  either 
of  these  bills  so  drawn  on  them  by  Crabiree,  and  the  plain- 
tiffs having  made  advances  to  him,  as  their  agent,  to  the 
amount  of  such  bills,  commenced  the  present  action ;  and, 
on  Crabiree  being  called  as  a  witness,  he  stated,  that  he  ar- 
rived, at  Lima  in  May,  1825;  that  he  obtained  more  than 
10,000/.  there,  on  the  defendant's  letter  of  credit;  that 
he  afterwards  procured  from  the  plaintiff,  at  various 
times,  the  amount  for  which  the  bills  in  question  were 
drawn;  that  he  applied  it,  as  it  was  wanted,  towards  the 
purchasing  and  working  of  mines,  and  other  general 
purposes,  on  the  defendants'  account;  that  he   told   the 
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pfauntiffa  tbat  he  bad  authority  from  the  defendants  to         IS29. 
draw  upon  them,  hut  that  he  did  not  shew  them  the. let-    \ii^^i^^Qti 
ter  of  credit;   that  there  were  no  indorsements  upon  it  ^' 

tbat  he  had  received  sums  advanced  by  others;  and  that 
he  did  not  know  whether  the  plaintiffs  were  aware  that 
any  previous  advances  had  been  made  on  the  faith  of 
that  letter;  that  he  could  not  recollect  whether  he  had 
shewn  the  plaintiffs  the  power  of  attorney  or  not,  but  that 
he  had  shewn  it  to  others;  that  the  letter  of  instruc- 
tions and  the  letter  of  credit  were  kept  separate  from  the 
power;  and  that  the  plaintiffs  might  have  seen  all  the  do- 
cuments if  they  had  pleased. 

The  Lord  Chief  Justice  reserved  the  construction  to  be 
put  on  the  power,  for  the  consideration  of  the  Court,  and 
left  it  to  the  Jury  to  say,  whether,  by  the  usual  course  or 
practice  of  merchants,  the  plaintiffs  should  have  asked  to 
see  the  power  and  letter  of  credit,  before  they  made  the 
advances  to  Crabiree — whether  they  had  in  fact  done  so, 
or  whether  they  had  seen  either  of  them — and  whether,  if 
they  had  been  acquainted  with  the  terms  of  the  letter  of 
credit,  they  were  aware  that  advances  had  been  made 
upon  it  by  others,  before  Crabtree  applied  to  them. 

The  Jury  returned  a  verdict,  in  writing,  in  the  terms 
following:— 

Ftrstf  that  it  was  the  duty  of  the  plaintiffs  to  call  for 
and  examine  the  power  of  attorney  and  letter  of  credit. 
Secondly i  that  there  was  no  evidence  that  the  plaintiffs 
did  or  did. not  ask  for  or  see  those  documents.  And, 
Thirdly,  that  there  was  no  evidence  that  the  plaintiffs  had 
any  information  tbat  any  money  had  been  previously  ad- 
vanced by  others  under  the  letter  of  credit :  and  they  found 
a  verdict  for  the  plaintiff* for  \fi90L  \6s.  6cf.,  the  amount 
of  two  of  the  bills,  which  Crabiree  stated  he  had  specifi- 
cally applied  to  the  defendants'  use,  before  he  left  Limat 
and  which  were  drawn  for  the  working  of  mines,  within 
the  terms  of  the  power. 
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1829.  Mr.  Seijeant  WUde,  in  the  last  term,  obtained  a  rule 

"    "  nisi,  that  thb  verdict  might  be  set  aside,  and  a  rerdict 

WlTHINQTOK  **  ' 

tr.  entered  for  the  defendants  mstead  thereof,  or  that  a  non- 

suit might  be  entered,  on  the. grounds,  that  the  plaintifik 
were  not  authorized  in  making  the  advances  to  Orabiree, 
so  as  to  charge  the  defendants  in  this  action,  as  it  was  the 
plaintifik'  duty  to  inquire  for  and  inspect  the  letter  of  credit 
and  power  of  attorney,  previously  to  making  such  advan^ 
ces;  that,  if  they  had  seen  either  the  one  or  the  other,  they 
would  have  ascertained  that  the  former  only  authorised 
hun  to  draw  to  the  extent  of  10,0002.,  and  that  the  latter 
only  empowered  him  to  obtain  leases  of  mines,  and  super** 
intend  the  working  of  them,  but  not  to  raise  money  for 
those  purposes;  and  that,  at  all  events,  he  could  only  draw 
bills  to  the  amount  of  10,000/.,  the  sum  lunited  by  the  letter 
of  credit,  and  which  he  admitted  he  had  done  before  he 
made  any  application  to  the  phuntiffs  for  the  advances  in 
question. 

Mr.  Serjeant  Ta€Uy  now  shewed  cause. — ^This  case  in* 
volves  a  difficult  question  of  commercial  law.  It  is  most 
important  to  consider  the  situation  in  which  Crabtree 
stood  with  regard  to  the  defendants,  independently  of  the 
power  of  attorney;  for  he  was  clothed  with  extensive 
rights  beyond  the  terms  of  that  instrument,  which,  how- 
ever, was  framed  in  the  largest  possible  words.  Under 
the  agreement,  Crabtree  became  a  partner  with  the  de^ 
fendants^  as  far  as  regarded  the  world  at  large.  Although 
it  is  not  unusual  for  mercantile  men  to  allow  their  agents  or 
clerks  to  receive  a  proportion  of  profits,  without  constituting 
them  partners;  yet,  here,  Crabtree  was  not  only  to  receive 
a  specific  salary,  f>ix.  at  the  rate  of  1,000/.  a-year,  as  a 
remuneration  for  his  services  as  clerk,  but  he  was  further 
to  receive  one-fifth  share  of  the  clear  profits  which  the  de- 
fendants might  make  by  contracts  to  be  entered  into  by 
him.     Where  a  party  receives  an  indefinite  share  of  pro- 


IN  TUB  TENTH  YEAR  OF  GEO.  IV.  4S 

fiu»  he  clearly  becomes  a  partner.    In  Waugh  v.  Carver,        1889. 
Lord  Chief  Justice  Eyre  said  (a):  '^  Upon  the  authority  of    withington 
Gmee  y.  Smiih  (6),  he  who  takes  a  moiety  of  all  the  pro«  ^ 

fits  indefinitely  9  shall,  by  operation  of  law,  be  made  liable  to 
losses,  if  losses  arise; — ^upon  the  principle,  that,  by  takings 
a  part  of  the  profits,  be  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  them  for  the 
payment  of  their  debts."  And,  in  conclusion,  his  Lord- 
ship said,  with  regard  to  the  case  before  him,  that, 
**  though,  with  respect  to  each  other,  the  parties  were 
not  to  be  considered  as  partners,  yet  they  had  made 
themselYes  such,  with  regard  to  their  transactions  with  the 
rest  of  the  world."  That  doctrine  has  been  conflnned  in 
many  sobsequeot  cases.  In  Hesketh  v.  Blanehard,  Lord 
BUenbanMigh  said  (e):  **  The  distinction  taken  in  fFlaugh 
▼•  Carver,  applies  to  thb  case.  Quoad  third  persons,  it 
was  a  partnership;  for,  the  plaintiff  was  to  share  half  the 
profits.  But,  as  between  themselves,  it  was  only  an 
agreement  for  so  much,  as  a  compensation  for  the  plain- 
tiff^s  trouble."  As  fiir,  therefore,  as  regarded  third  per-^ 
sons  abroad,  Crabiree  had  not  only  a  right  to  draw  bills 
on  die  defendants,  but  to  make  engagements  for  them  to 
any  extent,  as  he  was,  in  &ct,  a  partner  by  the  terms  of 
die  agreement.  But,  if  he  were  not  a  partner,  he  was 
Tested  with  far  larger  rights  by  the  terms  of  the  power, 
under  which  he  was  authorised  to  transact,  ccmflete,  and 
execute  all  negotiations  and  contracts  for  the  purpose  of 
obtaining  grants  or  leases  of  mines,  or  for  the  purchase 
of  ore,  or  of  the  right  to  open  or  work  any  mines.  It  must, 
dierefore,  be  assumed,  that  he  had  a  right  to  purchase  or 
contract  for  lands  for  those  purposes.  Inasmuch,  there* 
fore,  as  the  defendants  refused  to  accept  the  bills  drawn 
on  them  by  Crabtree,  the  plainttfia  were  entided'  to  re- 
cover the  money  they  advanced  to  him,  as  the  partner  of 

(a)  2  Uea.  Bkc.  247.       (6)  2  Sir  Wm.  Uac.  998.       (c)  4  East,  147. 


44*  CASES  IN  EASTER  TERM, 

1829.        the  defendants^  by  the  terms  of  the  agreementi  or,  as  their 
WiTHiNGTON    accredited  and  unlimited  agent,  by  virtue  of  the  power: 
v*  and|  as'the  plaintiffs  made  the  advances  without  any  consi- 

deration from  the  defendantSi  they  are  entitled  to  recover 
on  the  count  for  money  had  and  received. 

Mr.  Serjeant  RusseUf  (who  was  with  Mr.  Serjeant  Tad" 
dy),  was  stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Stephen  (who 
was  with  him),  in  support  of  the  rule. — The  main  question 
is,  what  was  the  actual  authority  given  by  the  defendants 
to  Crabiree,  so  as  to  render  them  chargeable  to  the  plain- 
tiffs for  the  cost's  incurred  in  the  negotiating  for  and  working 
of  mines  in  South  America.  As  the  power  of  attorney  did 
not  give  him  any  authority  to  raise  money,  such  authority 
cannot  be  implied;  and  although  Crabiree  himself  might 
be  liable,  he  could  not  bind  the  defendants.  The  letter 
of  credit  restrained  or  limited  the  general  terms  of  the 
power,  and  the  actual  authority  can  only  be  ascertained 
from  all  the  documents  taken  together.  The  Jury  have 
found  that  it  was  the  duty  of  the  plaintiffs  to  have  called 
for  the  letter  of  credit,  as  well  as  the  power  of  attorney ; 
and  the  effect  of  those  instruments,  coupled  with  the  letter 
of  instructions,  is,  that  Crabiree  was  not  authorized  to 
purchase  mines,  but  only  to  take  them  on  lease.  The 
power  did  not  authorize  him  to  raise  money,  and  yet  the 
plaintiffs  made  the  advances  in  question  without  inquiring 
whether  he  had  an  express  or  implied  authority,  or  even 
as  to  the  nature  of  the  instructions  he  had  received  from 
the  defendants.  Admitting  that  he  was  authorized  to  pur- 
chase mines,  it  does  not  follow  that  he  was  to  draw  on  his 
principals  to  an  unlimited  extent  for  that  purpose;  and, 
if  he  had  confined  himself  to  the  working  of  them,  the  sum 
to  which  he  was  restricted  by  the  letter  of  credit  would 
have  been  amply  sufficient.    It  is  an  established  principle. 


Herring. 
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that  it  is  the  duty  of  every  person  who  makes  advances         1829. 
to  an  agent,  or  deals  with  him  as  such,  to  look  at  the  na-    withinoton 
ture  of  his  authority ;  and,  if  he  makes  a  mistake  as  to  its 
extent,  it  is  at  his  own  peril.     In  De  Bouchoi  v.  Goldr 
tmd.  Lord  Loughborough  said  (a),  **  I  take  it  not  merely 
to  be  a  principle  of  the  law  of  England^  but  by  the  civil 
law,  that,  if  a  person  is  acting  ex  mandator  those  dealing 
with  him  must  look  to  his  mandate."    Now,  here,  the  let« 
ter  of  credit  accompanied  the  power,  and  were  both  refer- 
red to  in  the  letter  of  instructions,  in  which  they  were  in* 
closed.     The  question,  therefore,  is,  whether,  on  the  con- 
struction  of  these  three  instruments,  taken  together,  Crath- 
tree  was  authorized  to  raise  money  for  any  other  purpose 
than  the  taking  of  mines  under  contracts  or  leases,  and  the 
working  such  mines : — or  beyond  the  extent  of  10,000/.  He 
clearly  was  not,  for  the  word  *  granif  must  be  taken  with 
reference  to  those  with  which  it  is  accompanied :  nosciiur 
a  sociis;  and,  in  the  former  part  of  the  power,  it  is  connect- 
ed with  the  words  '^demise  or  lease;"  and,  although  Crab- 
tree  was  afterwards  authorized  to  enter  into  and  execute 
such  deeds,  conveyances,  leases,  grants^  covenants,  and 
other  instruments,  as  in  his  judgment  should  appear  requi- 
site, for  the  purposes  mentioned  in  the  power;  yet,  all  those 
instruments  must  be  confined  to  the  taking  of  mines  un- 
der demises  or  leases,  as  that  was  the  subject  matter  of  the 
power,  and  the  only  object  the  defendants  had  in  view.    If 
the  power  alone  had  been  exhibited  to  the  plaintiffs,  with- 
out either  of  the  other  documents,  there  might  have  been 
a  doubt  as  to  its  construction ;  but,  as  neither  of  them 
were  shewn,  the  only  question  is,  whether  Crabiree  had  an 
authority,  as  between  himself  and  his  employers,  to  raise 
money  to  an  unlimited  extent;  and,  although  the  power 
might  contain  general  terms,  yet  it  was  controlled  by  the 
letter  of  credit,  which  limited  Crabtree*s  authority  to  draw 

(fl)  6  Ves.  213. 
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1829.        bills  on  the  defendants  to  the  extent  of  10,000/.  only,  which 
WiTHiNOToii    ^^^^  ***^®  ^^^^^  sufficient  to  procure  leases  and  carry  on 
o*  the  working  of  the  mines.   But  the  power  must  be  constru- 

ed strictly,  and  it  does  not  authorise  Crabtree  to  raise  mo- 
ney beyond  the  object  of  his  mission,  or  for  any  other  pur- 
pose whatever.  In  Atiwoody.  Munninga  (a),  a  person  who 
carried  on  business  in  this  country,  went  abroad,  and  gave 
certain  persons  here  two  powers  of  attorney — the  Jirst  au- 
thorizing them  to  do  certain  specific  acts  for  him  and  in 
his  name,  and  to  his  use,  and,  (among  others),  to  indorse 
bills,  and  generally  to  act  for  him  as  he  might  do  if  he  were 
present — and,  by  thesecond,  authority  was  given  them,  for 
him  and  on  his  behalf,  to  accept  bills  drawn  on  him  by 
his  agents  or  correspondents,  as  occasion  should  require. 
One  of  the  persons  to  whom  the  power  was  given  having 
accepted  a  bill,  in  the  name  of  the  party  abroad,  byprocura- 
tiont  in  an  action  against  the  latter  by  the  indorsee  of  the 
bill,  it  was  held,  that  the  right  of  such  indorsee  depended 
upon  the  authority  given  to  the  attorney ;  and  that  the  gene- 
ral words  in  the  power  were  not  to  be  construed  at  large, 
but,  as  giving  general  powers  for  the  carrjong  into  effect 
the  special  purposes  for  which  they  were  given;  and  Mr. 
Justice  Bay  ley  said : ''  It  would  be  dangerous  to  hold,  that 
the  plaintiff  was  not  bound  to  inquire  into  the  propriety 
of  accepting.  He  might  easily  have  done  so,  by  calling 
for  the  letter  of  advice ;  and  I  think  he  was  bound  to  do 
so/*  So,  here,  it  was  the  duty  of  the  plaintiffs  to  have 
called  for  the  power  of  attorney  and  letter  of  credit,  un- 
der which  alone  Crabtree  could  be  authorised  to  require 
advances  to  be  made  to  him;  and  the  Jury  have  so  found. 
In  Hogg  V.  SmUth  (i),  it  was  held,  that  an  attorney,  under 
a  general  power  to  receive,  recover,  obtain,  compound, 
and  discharge  demands  due  to  his  principal,  did  not  au- 
thorize the  attorney  to  negotiate  bills,  or  to  indorse  them 

(a)  7  Barn.  &  Cress.  278;  S.  C.  1  Man.  &  Ryl.  66.     (6)  1  Taunt.  347. 
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in  his  own  name.    So,  in  Hay  v.  Goldsmidt  (a),  the  Court        1829. 
were  of  opinion  that  a  power   to  transact  all  business,    ^„„,'^e^'^,^ 
did  not  authorise  the  attorney  to  indorse  bills ;  and  they  v. 

He&riiig. 

said,  that  the  largest  powers  must  be  construed  with  refer- 
ence to  the  subject  matter.  Applying  that  principle  to 
die  present  case,  the  object  of  the  power  was,  to  authorise 
Orabtree  to  take  leases  of  mines,  and  dig  for  ore,  and  to 
execute  contracts  and  other  instruments  for  carrying  those 
purposes  into  efiect.  But  he  was  not  to  plunge  his  prin- 
cipals in  debt,  by  the  purchase  of  mines ;  as  it  was  not  in- 
ddental  to  the  purposes  of  his  mission,  or  mentioned  in 
his  letter  of  instructions.  But  the  letter  of  credit  gave 
sufficient  information  as  to  the  extent  of  Crabtree^s  au- 
thority to  draw  on  the  defendants ;  and,  although  the  plun- 
tifi  were  not  informed  that  money  had  been  raised  upon 
it  by  others  previously  to  them,  and  that  the  sums  ad- 
vanced had  not  been  indorsed  upon  it,  yet,  if  the  plaintiffs 
bad  inquired  for  it,  Crabtree  would  naturally  have  told 
them  of  such  advances,  and  a  parol  representation  would 
have  been  equal  to  a  written  indorsement.  But,  as  the 
plaintiffs  did  not  require  the  inspection  of  either  of  the 
documents  under  which  Crabtree' s  authority  was  derived, 
they  must  suffer  for  their  own  neglect. 

But  it  has  been  said,  that,  as  Crabtree  was  to  receive  a 
certain  proportion  of  the  profits,  independently  of  his  sala- 
ry, he  thereby  became  a  partner  with  the  defendants. 
But,  until  the  mines  were  actually  contracted  for  and  work- 
ed, he  could  only  be  considered  as  their  agent,  and  the 
money  in  question  was  advanced  to  him  as  such.  He  drew 
bilb  on  the  defendants  as  his  principak,  and  the  credit 
was  given  to  them  individually.  Besides,  by  the  letter  of 
credit,  it  is  quite  dear,  that  Crabtree  was  only  to  draw 
io  his  character  of  agent ;  and,  his  participating  in  the  pro- 
fits to  be  made  by  the  contracts  entered  into  by  him,  could 

(i)  1  Taunt.  349,  n. 
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1829.  only  be  made  available  after  they  were  completed  and 
carried  into  eflTect.  In  Shirreff  v.  Wilkes  (a),  it  was  held, 
that  two  of  three  partners  who  had  contracted  a  debt 
prior  to  the  admission  of  a  third  partner  into  the  firm, 
could  not  bind  him  without  his  assent,  by  accepting  a 
bill  drawn  by  a  creditor  upon  the  firm  in  their  joint 
names,  as  such  security  was  fraudulent  and  void  as  against 
the  third  partner.  So,  here,  the  defendants  could  not 
have  bound  Crabiree  as  a  partner,  until  he  was  entitled  to 
receive  his  proportion  from  the  mines,  after  the  contracts 
were  made.  In  Saville  v.  Robertson  (i),  it  was  held,  that  a 
partner,  not  originally  liable,  could  not  be  charged  by  after- 
wards acknowledging  himself  to  be  responsible,  or  even  by 
accepting  bills  drawn  on  the  firm  as  partners.  In  Young  v. 
Hunter  {c)f  where  a  party  purchased  goods  for  exportation, 
and  permitted  another  to  become  partner  in  the  adventure, 
it  was  held,  that  the  latter  did  not  thereby  become  liable 
to  the  vendor  for  the  price  of  the  goods ;  and,  in  Meyer  y. 
Sharpe  (d),  it  was  decided,  that  an  agent  who  is  paid  a  pro- 
portion out  of  the  profits  of  an  adventure,  does  not  there- 
by become  a  partner.  Here,  however,  Crabtree  acted 
only  as  an  agent,  having  a  limited  authority;  and,  as  he 
exceeded  it,  and  the  plaintiffs  made  no  inquiries  respect- 
ing it,  they  cannot  be  entitled  to  recover  as  against  the 
defendants,  who  were  fully  justified  in  refusing  to  accept 
the  bills  in  question ;  nor  could  the  advances  made  by  the 
plaintiffs  to  Crabtree  be  considered  as  money  had  and  re- 
ceived by  the  defendants  to  the  plaintiffs'  use. 

Lord  Chief  Justice  Best. — At  the  trial,  I  thought  that 
this  was  not  a  case  of  partnership,  but  that  it  ranged  with- 
in that  class  of  cases  in  which  a  servant  or  agent  receiving 
a  certain  per  eentage  upon  the  profits,  has  been  decided 
not  to  create  a  partnership.    It  is  not  necessary  now  to 


(a)  I  East,  48.  {h)  4  Term  Rep.  720.         (0  4  Taunt.  582. 

(d)  6  Taunt.  74. 
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consider  whether  or  not  the  view  I  then  took  was  correct.         i829. 

The  indmatioii  of  my  opinion  is,  that  it  was.  I  do  not,  how-    yf^j^^^^^^^ 

ever,  decide  this  case  upon  that  point,  but  upon  the  suppo-  v. 

ation  that  Crabiree  was  an  agent  of  the  defendants  in  this 
particular  transaction.  There  is  no  ground  for  the  alarm 
which  it  has  been  feared  will  be  felt  by  the  commercial 
world;  for^  this  is  not  a  commercial  transaction.  I  might 
probably  have  abstained  from  submitting  to  the  Jury  all  the 
questions  I  did ;  but  I  left  it  to  them,  in  terms,  to  say,  whe- 
ther or  not  the  plaintiffs,  who  advanced  the  money  sought 
to  be  recovered  in  this  action,  ought  to  have  looked  at 
the  authority  of  Crabiree,  the  person  receiving  it.  They 
found  that  it  was  the  duty  of  the  plaintiffs  to  inquire 
for  the  power  of  attorney  and  the  letter  of  credit;  thereby 
negativing  the  necessity  of  their  calling  for  the  letter  of  in- 
structions— and  I  think  they  found  wisely,  for,  the  instruc- 
tions might  contain  matters  which  it  would  not  be  pro- 
per to  divulge.  All  that  it  was  necessary  for  the  plain- 
tifi  to  inquire  into,  was,  the  authority  of  the  agent,  and 
that  would  sufficiently  appear  from  the  letter  of  credit, 
and  the  power  of  attorney  under  which  he  acted.  If,  there- 
fore, these  two  instruments  do  not  constitute  a  sufficient 
authority  from  the  defendants  to  Crabiree  to  act  as  he 
has  done,  in  drawing  for  and  receiving  money  on  their  ac- 
count, the  plaintifia  cannot  recover.  The  Jury  found  (a 
most  material  fact)  that  the  plaintiffs  had  no  information 
of  any  money  having  been  before  advanced  to  Crabiree  by 
other  persons,  under  the  letter  of  credit.  Therefore, 
coupling  the  letter  of  credit  and  power  of  attorney  with 
that  fiict,  I  am  of  opinion,  that  he  had  sufficient  authority 
to  raise  the.money  in  question ;  for,  if  the  plaintiffs  had  look* 
ed  at  other  of  these  instruments,  they  would  have  been  sa- 
tisfied that  he  had  such  authority.  I  admit  the  principle, 
that  authorities  of  this  nature  must  be  construed  strictly; 
and  that,  although  there  may  be  general  words  in  a  power, 
they  eannot  extend  the  authority  beyond  the  clear  mean- 

VOL.  111.  E 
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1329.         ing  of  the  parties,  or  the  object  they  have  in  view.     Let 
Within oTow    "®  ^^^^  '^^^  ^^  '^^  object  of  this  power  of  attorney,  as 
V.  well  as  the  terms  of  the  letter  of  credit^  and  see  whether 

those  two  instruments,  taken  together,  are  not  sufficient  to 
confer  on  Crabiree  an  authority  to  raise  or  borrow  money, 
for  carrying  into  effect  the  purposes  of  his  mission.  I 
should  be  extremely  sorry,  if  a  foreigner,  who  had  made 
advances  upon  the  faith  of  such  instruments,  should  be 
told  that  he  ought  to  have  taken  the  opinion  of  some  Eng^ 
Ugh  lawyer  before  he  parted  with  his  money.  Such  a 
person  could  only  be  guided  by  common  sense ;  and,  look- 
ing at  this  power  of  attorney,  a  person  of  plain  and  ordi- 
nary understanding  could  entertain  no  doubt.  The  lan- 
guage is  as  comprehensive  as  can  well  be  conceived.  It 
commences  by  reciting  ''  that  the  defendants  contemplated 
entering  into  certain  undertakings  within  the  empire, 
states,  territories,  dominions,  and  dependencies  of  Peru^ 
and,  for  carrying  the  same  into  effect,  had  agreed  with 
Crabtree,  that  he  should  proceed  to  Peru,  with  such  pow- 
ers as  were  thereioafler  delegated  to  him:  *"  and  then  pro* 
ceeds  thus—"  Now  we  do  make,  ordain,  nominate,  con- 
stitute, and  appoint,  him,  Crabiree,  to  be  our  and  each  of 
our  true  and  lawful  attorney,  for  us,  and  each  of  us,  and 
in  our  or  each  of  our  names  or  name,  or  in  the  name  of 
our  said  attorney,  to  enter  into,  transact,  complete  and  ex^ 
ecute  all  such  negotiations,  proposals,  contracts,  engage- 
ments, or  agreementSi  which  our  said  attorney  shall,  in  re- 
lation to  the  said  proposals,  undertakings,  or  any  of  them, 
deem  it  expedient  or  proper  to  enter  into,  transact,  com* 
plete  and  execute,  with  the  government  or  governments  for 
the  time  being,  of  the  said  empire,  ftc,  &c.,  of  Peru,  and 
their  dependencies,  in  South  America,  or  any  of  the  minis- 
ters, officers,  branches,  or  departments  thereof  respectively, 
or  with  any  public  or  private  companies,  or  other  persona 
entitled  to,  interested  in,  or  having  the  care,  superintend- 
ance,  management,  government,  agency,  control,  or  direc- 
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lion,  of  or  over  any  mine  or  mines,  vein  or  veins  of  ore         1829. 
whatsoever,  situate  and  being,  or  which  may  hereafter  be    w„„,„^j,^^ 
ibnnd  or  discovered,  or  be  denounced,  within  any  part  or  v. 

Iiarts  of  the  aforesaid  empire,  &c.,  and  their  respective 
dependencies,  for  the  purpose  of  obtaining  a  grani,  de* 
mise«  or  lease,  of  any  such  mines  or  veins,  or  of  any  lands 
or  grounds  over  or  adjoining  the  same,  or  for  ih^ purchase 
^omy  are  or  ores,  or  of  the  right  to  apen^  dig,  or  work 
any  mine  or  mines.**  It  has  been  said,  that  the  word 
**  grani,**  must  be  construed  with  reference  to  those  which 
accompany  it,  and  cannot  be  extended  beyond  a  lease. 
But,  how  is  a  foreigner  to  know  this?  I  am,  however,  of 
opinion,  that  the  word  ''  grant,*'  means  something  more 
than  a  demise  or  lease ;  and  that  it  may  apply  to  an  absolute 
purchase,  as  well  as  to  a  taking  of  mines  on  lease;  particu-  ^ 
larly  as  Crabtree  was  empowered  "  to  enter  into,  make,  sign, 
sea],  execute,  and  deliver,  such  deeds,  eamfeffances,  leases, 
grants,  covenants,  &c.,  and  other  instruments,  acts,  and 
WTitiDgs,  as  in  his  judgment  or  opinion  should  appear  re- 
quisite or  expedient."  Any  person  of  common  understand^ 
ing«  looking  at  the  whole  of  this  instrument,  would  say, 
that  the  word  grami  applies  to  a  conveyance  upon  pur- 
chase, as  well  as  to  a  conveyance  by  demise:  and,  if  Crab- 
tree  were  authorized  to  purchase,  he  was  empowered  to 
raise  money,  as  necessarily  incident  to  the  effecting  such 
purchase.  Besides,  the  general  words  at  the  end  are — 
'*  And,  generally,  for  the  purposes  aforesaid,  or  any  of 
them,  or  otherwise  in  relation  to  the  premises,  to  transact, 
negotiate,  manage,  execute,  and  perform,  all  such  acts, 
deeds,  matters,  and  things  whatsoever,  as  to  our  said  at- 
torney shall,  in  his  judgment  and  opinion,  seem  meet  or 
expedient  to  be  done  or  performed  in  or  about  all  and  sin- 
gular the  premises  aforesaid;  and  that  as  fully,  extensive- 
ly, and  effectually,  in  all  respects,  and  to  all  intents  and 
purposes  whatsoever,  as  we  ourselves  could  do,  perform, 
or  act  in  the  same,  if  we  were  personally  present  and  act- 
ing therein.'*     Larger  words  than  these  could  not  have 
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1829.  ^^^^  introduced.  Unless,  therefore,  Crabiree  was  autho* 
' — V— '  riaed  to  raise  moneyi  the  objects  of  the  power  could  not 
wiTHiNOTON  have  been  fulfiUed.  But  it  has  been  said,  that  there  is  a 
Herring,  letter  of  credit,  by  which  Crabiree  was  restricted  from 
drawing  on  the  defendants  for  a  larger  sum  than  10,000/. ; 
and  that,  without  it,  he  would  not  have  been  authorized  to 
raise  any  money  whatever.  If,  indeed,  this  had  been  a  let* 
ter  of  credit  in  the  usual  terms,  the  case  might  have  been 
diflferent.  In  Beawes's  Lex  Mercaiaria  (a),  the  form  of 
a  letter  of  credit  b  given,  and  is  what  I  have  always  un- 
derstood it  to  be.  It  is  there  said(&):  ''These  letters 
are  of  two  sorts,  viz.  general  and  special,  and  both  given 
to  furnish  travelling  persons  with  cash  as  their  occasions 
may  require;  they  are  commonly  open  or  unsealed,  and 
contain  an  order  from  the  writer  to  his  correspondent  or 
correspondents,  to  furnish  the  bearer  with  a  certain  sum, 
or  an  unlimited  one;  and  the  difference  between  them  is, 
that  the  former  b  directed  to  the  writer's  friends  at  all 
the  places  where  the  traveller  -may  come  (though  it  is  not 
customary  to  give  separate  letters  to  each  place),  and  the 
other  directed  to  some  particular  one;  obliging  himself  for 
the  re-payment  of  whatever  monies  shall  be  advanced  in 
compliance  with  the  credit  given,  on  producing  a  receipt 
or  a  bill  of  exchange,  which  he  thinks  proper  to  have, 
from  the  person  credited.'*  If  the  defendants  had  attend* 
ed  to  that  distinction,  no  difficulty  would  have  arisen. 
But  even  commercial  men  could  not  form  an  idea  of  such 
a  letter  of  credit  as  this.  It  is  a  letter  addressed  to 
Crabiree  himself;  whereas,  it  ought  to  have  been  address- 
ed to  those  who  were  to  make  the  advances.  If  men  will  be 
foolish  enough  to  sign  such  instruments,  and  put  them  into 
the  hands  of  others,  authorizing  them  to  draw  for  large 
sums,  they  must  meet  the  consequences.  The  Jury  have 
found  that  the  plaintiffs  did  not  know,  nor  was  there  any 
evidence  to  shew  that  they  had  been  informed,  that  any 
money  had  been  previously  advanced  by  others  under  this 

(«)  6th  Edit.,  by  Chitty,  Vol.  1,  p.  60?.  W  Id.  606. 
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letter  of  credit.     If  it  had  been  shewn  to  aAy  person  in 
Somih  Amerieat  be  would  have  been  induced  to  make  ad- 
vances to  Crabiree,  to  the  amount  of  10^000^.,  on  the  ere-      „   »• 
dit  of  the  defendants,  his  principals  in  thb  country,  if  he  did 
not  know  that  that  sum  had  already  been  raised ;  and  his 
being  the  agent  of  the  defendants,  and  empowered  to  act  for 
them  under  the  general  purposes  of  his  mission,  was  fortified 
by  the  power  of  attorney.    If  any  fraud  had  been  practised 
upon  the  defendants,  it  was  incumbent  on  them  to  shew 
it.    This  decision  will  produce  no  ill  effect  on  commercial 
credit;  it  will  merely  tend  to  compel  speculators  to  be  more 
cautious  as  to  the  agents  they  employ  abroad,  in  transac* 
tions  of  this  nature.    If  they  do  not  select  persons  of  ho- 
nesty and  integrity,  foreigners  ought  not  to  suffer;  but  the 
ccmseqaences  should  fall  on  those  who  repose  confidence  in 
agents  who  are  not  worthy  to  be  trusted.    For  these  rea- 
sons^ I  am  of  opinion  that  this  rule  should  be  discharged. 

Mr.  Justice  Park. — I  fully  concur  in  the  opinion 
expressed  by  my  Lord  Chief  Justice.  I  also  admit, 
that,  in  our  Courts  of  law,  powers  of  attorney  must  be 
construed  strictly;  but  foreigners,  or  persons  inhabit- 
■ig  distant  countries,  cannot  be  presumed  to  have  any 
knowledge  of  our  technical  legal  rules.  I  agree  with  the 
decision  of  the  Court  of  King^s  Bench,  in  Attwood  v. 
Mmmnings,  which  is  confirmatory  of  the  view  we  take  in 
the  present  case.  There,  the  principal  gave  two  powers 
of  attorney  to  his  agent,  by  the  former  of  which,  authority 
was  given  him  to  indorse  bills,  and  to  do  certain  other  speci- 
fied acts,  for  his  principal,  and  in  his  name,  and  to  his  use; 
and,  by  the  latter,  the  agent  was  authorized  to  accept,  for 
his  principal,  and  in  bis  name,  bills  drawn  or  charged  on 
him  by  his  agents  or  correspondents :  and  the  Court  held, 
that  the  special  power  to  accept  (extended  only  to  bills 
drawn  by  an  agent  in  that  capacity,  and  that  the  general 
words  in  both  powers  were  not  to  be  •construed  at  large, 
but  as  giving  general  powers  for  carrying  into  effect  the 
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1829.  special  purposes  for  which  they  were  given.  There,  a  bill 
WiTifiNOToN  ^^^  ^^^  drawn  on  the  agent  by  a  partner  of  the  prfaici- 
Hkbrimo  P*'*  which  the  agent  accepted,  in  the  name  of  his  principal, 
by  procuration,  and  which  was  indorsed  by  the  drawer  to 
the  plaintiffs.  Mr.  Justice  Hobroyd  said  (a):  ''  The  pow- 
ers  in  question  did  not  authorise  this  acceptance.  The 
word  procuration  gave  due  notice  to  the  plaintiffs,  and 
they  were  bound  to  ascertain,  before  they  took  the  bill, 
that  the  acceptance  was  agreeable  to  the  authority  giyen. 
Then,  as  to  the  general  powers.  These  instruments  do 
not  give  general  powers,  speaking  at  large,  but  only  when 
they  are  necessary  to  carry  the  purposes  of  the  special 
powers  into  effect.  The  power  to  indorse  was  eatclusive 
of  the  power  to  accept,  which  was  confined  to  bills  to  be 
drawn  by  the  agents  or  correspondents  of  the  principal,  and 
not  to  be  extended  to  his  partners.'*  Expressio  unius  est 
exclusio  aUerius.  And  Mr.  Justice  LUtkdalemAx  "The 
first  power  of  attorney  contains  an  authority  to  indorse, 
but  not  to  accept  bills;  the  latter,  therefore,  seems  to  have 
been  purposely  omitted.  Neither  is  this  varied  by  the 
general  words,  for  they  cannot  apply  to  any  thing  as  to 
which  limited  powers  are  given."  But,  who  can  look  at  the 
power  of  attorney  in  tliis  case,  without  being  satisfied  that 
it  conferred  on  Crabtree  an  ample  authority  to  do  every 
act  necessary  to  the  acquiring  of  mines  for  his  principals, 
and  completing  the  purpose  for  which  he  was  sent  out  to 
Peru.  I  strongly  incline  to  think  that  he  was  a  partner ; 
but  I  give  no  opinion  on  this  point.  If  the  raising  money 
and  drawing  bills  were  necessary  for  the  purpose  of  his 
mission,  he  clearly  had  authority  to  do  so,  by  virtue  of  the 
power:  for,  it  authori2ed  him  "  to  enter  into,  transact,  coiot- 
pkte  and  execute  all  such  negotiations,  contracts,  or  agree* 
ments,  which  he  might  deem  it  expedient  to  enter  into,  for 
the  purpose  of  obtaining  a  grant,  demise,  or  lease,  of  any 
mine,  or  of  any  lands  over  or  adjoining  the  same,  or  for  the 
purchase  of  any  ore,  or  of  the  right  to  open,  dig,  or  work 

(n)  7  Barn.  &  Crew.  284. 
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any  mine  or  mines.*'    Now,  he  could  only  complete  such         1829. 
engagements,  by  making  purchases  on  the  one  hand,    wiTHiiioTON 
and  paying  for  them  on  the  other.  The  power  to  purchase  "* 

ore,  and  the  right  to  toork  any  mine,  authorizes  him  to 
purchase,  as  well  as  to  take  on  lease:  **  And,  for  all  or  any 
of  the  purposes  or  objects  aforesaid,  and  to  the  completion 
thereof,  he  was  to  enter  into,  make,  sign,  seal,  execute,  and 
deliver^  such  deeds,  conveyances,  leases,  grants,  covenants, 
petitions,  memorials,  and  other  instruments,  acts,  and  writ- 
ings whatsoever",  and,  **  generally,  to  transact,  negotiate, 
manage,  execute,  and  perform,  all  such  acts,  deeds,  matters, 
and  things,  as  should,  in  his  judgment  and  opinion,  seem 
meet  and  expedient;  and  that  as  fully,  extensively,  and  effec- 
tually, in  all  respects,  and  to  all  intents  and  purposes  what- 
soever, as  they,  the  defendants,  themselves  could  do,  per- 
form, or  act  in  the  same,  if  they  had  been  personally  pre- 
sent and  acting  therein."  The  powers,  therefore,  were  as 
wide  and  extensive  as  language  could  make  them;  and,  it 
is  not  to  be  said,  that  the  general  expressions  are  mere 
verbiage.  We  shall  violate  no  principle  of  law,  by  hold- 
ing that  Crabtree  had  authority  to  act  as  he  did.  I  agree 
with  my  Lord  Chief  Justice,  in  saying,  that  the  letter  of 
credit  was  not  strictly  an  instrument  of  that  description, 
for  the  reasons  which  he  has  stated ;  but,  Crabtree  could 
not  carry  into  effect  the  object  his  principals  had  in  view, 
without  drawing  bills,  or  raising  monies  for  the  purposes  he 
was  entrusted  to  perform. 

Mr.  Justice  Burrougu. — I  am  clearly  of  opinion  that 
this  verdict  ought  not  to  be  disturbed.  The  distinction 
between  a  general  and  a  special  power  of  attorney,  is  this: 
— the  former  must  be  construed  according  to  the  sub- 
ject-matter and  the  general  purposes  for  which  it  is 
given;  the  latter  must  be  governed  by  its  own  special  pro- 
visions. The  power  in  question  relates  to  a  speculation 
of  vast  magnitude,  to  be  carried  on  in  a  distant  part 
of  the  world,  and  cannot  be  assimilated  to  an  ordinary 


Herriko. 
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1829.        mercantile  transaction.    Large  sums  would  be  required  for 
^    "*    ^      purchasing  ore  and  working,  the  mines;   and  Crabiree 
v:  was  clearly  authorized  to  raise  money  for  the  deiSendants* 

use.  They  meant  to  arm  him  with  a  distinct  power,  in* 
dependently  of  the  letter  of  credit;  and  the  general  power, 
being  by  deed,  cannot  be  restrained  by  that  letter.  Be- 
sides, if  he  were  limited  to  draw  for  10,000/.  only,  the 
enterprize  might  have  failed  altogether.  He  was  Autho- 
rized to  purchase  ore,  as  well  as  to  open,  dig,  or  work 
any  mine.  These  objects  could  not  have  been  accom- 
plished for  so  small  a  sum  as  that  mentioned  in  the  letter 
of  credit.  I  do  not  admit  that  there  was  not  a  partner- 
ship between  Crabtree  and  the  defendants,  but  it  is  not 
necessary  to  decide  that  point. 

Mr.  Justice  Gaselee. — I  concur  with  the  rest  of  the 
Court  in  thinking  that  this  verdict  ought  not  to  be  disturb- 
ed. I  was  at  first  strongly  inclined  to  think  that  this  was  a 
case  of  partnership,  but  my  opinion  on  that  point  has  been 
somewhat  shaken  by  the  argument  in  support  of  the  rule, 
and  the  cases  to  which  we  have  been  referred.  But,  upon 
the  best  consideration  that  I  have  been  able  to  give  the  ques- 
tion, I  think  that  the  better  course  is,  to  pursue  that  adopt- 
ed by  the  Court,  although  I  have  some  difficulties  on  the 
subject.  The  Jury  have  found  that  it  was  the  duty  of  the 
plaintiffs  to  call  on  Crabiree  to  shew  them  the  letter  of 
credit  and  power  of  attorney  under  which  he  acted,  before 
they  made  the  advances  in  question;  and  he  said  that  the 
power  was  kept  separate  from  the  other  papers,  and  would 
have  been  shewn  to  them  if  they  had  required  it.  It  is 
but  fair  to  presume  that  the  plaintiffs  saw  the  power  be- 
fore they  advanced  the  money.  Crabiree  only  stated^ 
that  he  did  not  recollect  whether  he  had  shewn  it  to  them 
or  not.  With  respect  to  the  letter  of  credit,  if  the  plaintiffs 
had  seen  it,  they  could  not  have  ascertained,  on  the  face  of 
it,  whether  any  previous  advances  had  been  made  to  Crab^ 
tree  under  it.    If  they  were  bound  to  make  any  inquir* 
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ies  as  to  that  fact,  of  whom  were  they  to  inquire  ?    Crabtree        1829. 


wooMy  of  coarse^  make  no  disclosures  that  were  calculated 
to  defeat  the  object  he  had  in  view.     It  was,  therefore,  his 
bterest  to  conceal  the  &ct  that  any  previous  advances  had 
been  made  to  him;  and,  for  any  thing  that  appears  to  the 
contrary,  he  might  have  raised  the  money  before  he  got  to 
lima;  for,  the  letter  is  not  addressed  to  any  merchants 
there,  but  to  Crabtree  himself,  authorizing  him  to  draw  on 
the  defendants  for  10,000/.,  without  stating  for  what  pur- 
pose; and  they  undertook  to  honour  his  drafts  accordingly. 
In  the  absence,  therefore,  of  any  indorsements  of  the  sums 
advanced  previously  to  those  advances  made  by  the  plain* 
tiffs,  if  they  had  seen  the  letter  of  credit,  they  would  have 
been  warranted  in  making  them. 

Rule  discharged  (a). 

(a)  Upon  all  the  anthoritiesy  him  aright  to nn  account, though 

die  better  opinion  seems  to  be,  having  no  property  in  the  capital, 

tlm  the  terms  of  the  agreement  he  is,  as  to  tlurd  persons,  a  part- 

coBStitated    Crabtree  a   partner  ner:**andfmExparteRaudand$on, 

with  the  defendants.    Lord  Eldon  his  Lordship  said  (1  Rosens  Bank- 

saad,in  £r  jmrte  Hamper  (17  Ves.  ruptcy  Cases,  91),  *'  that  it  was 

412), "  It  is  clearly  settled,  though  settled,  that,  if  a  man,  as  a  reward 

Irq;retit,that,ifamanstipulate8,  for  his  labour,  chooses  to  stipu- 

tbal,  as  the  reward  of  his  labour,  late  for  an  interest  in  the  profits 

he  shall  haTe,  not  a  specific  inter-  of  a  business,  instead  of  a  certain 

eft  in  the  badness,  but  a  given  sum  proportioned  to  those  profits, 

i  of  money,  even  in  proper-  he  is,  as  to  third  persons,  a  part- 
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p, 
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tioB  to  a  ipven  qmaUwn  of  the  ner,  and  no  arrangement  between 

profits,  that  will  not  make  him  a  the  parties  themselves  could  pre- 

partncr;  but,  if  he  agrees  for  a  vent  it" 
part  of  the  profits,  as  such,  giving 


CoE  and  Another  v.  Clay.  M^nth, 

This  was  an  action  of  assumpsit  for  the  breach  of  a  spe-  Thedefrndant, 
dal  agreement.     The  declaration  stated,  that  the  defend-  mem  containing 

words  of  pre- 
sent demise,  let 
t»  tke  plaintift  certain  lands  and  premises  which  the  party  in  possession  refused  to  quit  In  as- 
nmfmit  against  tbe  defendant,  for  a  breach  of  the  agreement,  in  not  delivering  possession  to  the 
piatatifi: — Held,  that  the  defendant  was  bound  to  give  possession,  as  a  contract  to  do  so  must  be  Im- 
pfied;  and  that  tbe  plaintiffk  were  not  obliged  to  bring  ejectment  against  the  wrongful  occupier. 
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]^^^  ant,  on  &c.,  at  &c.,  agreed  to  let  certain  lands  and  premi- 
ses to  the  plaintiiFs,  for  the  term  of  seven  years  from  the 
date  of  the  agreement,  at  the  yearly  rent  of  80/.,  payable 
half-yearly;  that  it  was  further  agreed,  that  the  plaintiflTa 
should  pay  all  taxes,  &c. ;  and  that,  if  either  party  should 
run  back  from  the  terms  of  the  agreement,  he  should  for- 
feit 10/.  Breach,  that  the  defendant  did  not  let  the  plain- 
tiffs into  possession  of  the  premises. 

At  the  trial,  before  Mr.  Baron  Vaughan^  at  the  last  As- 
sizes at  Cambridge^  the  plaintiffs  put  in  the  agreement, 
by  which  it  appeared,  that  the  defendant  had  agreed  to  lei 
the  premises  to  them  on  the  terms  stated  in  the  declara- 
tion. It  was  also  proved,  that  the  plaintifla  could  not  ob- 
tain possession  according  to  the  terms  of  the  agreement, 
as  a  party  already  in  occupation  of  the  premises  refused 
to  quit:  whereupon  the  present  action  was  brought. 

For  the  defendant,  it  was  objected,  that  this  was  no  evi- 
dence of  a  breach  of  the  agreement  on  his  part;  and  that, 
as  it  contained  words  of  actual  and  present  demise,  and 
was  not  a  contract  for  a  future  lease,  the  plaintiffs  had 
mistaken  their  remedy,  they  having  a  sufficient  inter- 
est to  maintain  ejectment  against  the  person  in  posses- 
sion. 

A  verdict  was  taken  for  the  plaintiffs — damages  lO/L ; 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside  and  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion  that  the  action  was  not  maintainable. 

Mr.  Serjeant  Peake  now  applied  for  a  rule  nisi. — The 
plaintiffs  adduced  no  evidence  of  a  breach  of  the  agree- 
ment on  the  part  of  the  defendant;  nor  did  they  prove 
that  he  did  any  act  subsequent  to  the  letting,  to  amount 
to  such  breach.  Admitting,  that,  if  a  person  being  inpos- 
session  of  land,  let  it  by  words  of  present  demise  to  ano- 
tlier,  and  then  refuse  to  give  up  the  possession,  he  would 
be  liable  to  an  action ;   yet  here,  the  defendant  had  not 
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Che  posaesaion,  bat  only  the  right  of  possession,  as  he         ^^^ 
had  parted  with  all  his  interest.  The  pkintiffs'  remedy  was 
by  an  action  of  ejectment  against  the    then  occupier, 
who  wrongfully  held  over  against  them  and  against  his 
landlord. 

Lord  Chief  Justice  Best.— I  think  there  is  no  pretence 
for  this  motion.  The  agreement  upon  which  the  action 
was  brought,  has  been  truly  said  to  contain  words  of  pre- 
sent demise.  What  does  a  man  who  enters  into  an  agree- 
ment to  let  premises  to  another,  bind  himself  to  do?  To 
give  him  possession,  and  not  to  give  to  the  party  to  whom 
he  demises  a  mere  right  to  obtain  possession  from  a  wrong* 
doer,  by  an  action  of  ejectment.  The  breach  alleged  in 
the  declaration  is,  that  the  defendant  did  not  let  the  plain- 
tiffii  into  possession,  according  to  the  terms  of  the  agree* 
ment.  He  certainly  was  bound  to  do  so;  and  it  was  proT-« 
ed  that  he  did  not.  That  was  sufficient  to  sustain  the  ver* 
diet. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Dob,  on  the  demise  of  the  Reverend  Edward  Southouse, 

Clerk,  V.  Jenkins  and  Woodhouse.  May  uih, 

JLHIS  was  an  action  of  ejectment,  brought  to  recover  Devise  ••  to  the 
two  undivided  third  parts  of  certain  messuages,  vaults^  rLmw  andT' 

Saimtei,  and 
their  heirs 
■salo,  then  to  the  testator's  &ur  graodsons,  share  and  share  all  alike,  then  to  the  heirs  males  of 
all  hia  said  grandsoos,  and  then  to  go  to  his  grandsons'  heirs  males,  that  part  that  belonged  to  their 
hAer,  and  then  to  them,  and  then  to  the  last  liver,  to  their  hefans  males  of  his  said  grandsons;  and, 
far  waai  cf  Ume  wtalu  of  hit  grandtontf  to  the  testator's  nephew,  and  his  heirs  males,  &c. ;  and, 
ier  want  of  snch  issue  male,  to  the  testator's  own  right  heirs  for  ever:" — HM,  that  the  testator 
£d  not  intend  that  any  part  of  his  property  should  go  over,  until  all  the  issue  of  his  grandsons  was 
eitiact;  and,  therefore,  that  cross-remainders  might  be  implied. 

Reoeipc  by  au  heir  in  tail,  for  ten  years,  of  rent  l«perved  in  a  lease  for  ninety-nine  years  grant** 
cd  by  his  ancestor,  a  former  tenant  in  tail — Held,  to  be  a  conftrmation  of  the  lease. 
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1829.  yards,  and  premises,  in  Souiftause^ourt,  otherwise  £c{- 
warcTsrcourt,  ih  the  parish  of  St.  Martin  in  the  Fields,  in 
the  county  of  Middlesex. 

The  cause  came  on  to  be  tried,  before  Mr.  Justice 
Burrough,  at  the  Sittings  at  Westminster,  after  the  kst 
Trinity  Term,  when  a  verdict  was  found  for  the  lessor  of 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  following  case: — 

**  Henry  Southousct  being  seised  in  fee  {inter  aKa)  of 
the  freehold  part  of  a  messuage  in  the  Strand,  in  the 
county  o(  Middlesex,  then  called  the  Stm  Tavern  (where* 
of  the  messuages  and  premises  in  question,  or  the  land  on 
which  the  same  are  situate,  were  at  that  time  parcel),  by 
his  last  will  and  testament,  bearing  date  the  3rd  November, 
1743,  and  properly  executed  and  attested  so  as  to  pass  real 
estates,  after  devising  to  his  son  Thomas  SotUhouse,  certain 
lands  and  tenements  not  in  question  in  this  cause,  proceed* 
ed  to  devise  as  follows : — '  I  give  and  devise  to  my  sud  son 
Thomas  Southouse,  lately  in  the  possession  of  Watkins, 
or  Mrs.  May,  now  Mrs.  Hayes,  the  Sun  Tavern,  in  the 
Strand,  in  the  parish  of  St.  Martin  in  the  Fields,  in  the 
county  of  Middlesex,  for  and  during  his  natural  life.  I  do 
give  and  devise  to  my  said  son  T/^mas  Southouse,  all 
those  two  farms,  &c.,  at  Ravensdon,  in  Bedfordshire,  for 
and  during  his  natural  life ;  but,  whosoever  shall  be  in  pos- 
session of  the  said  lands  at  Ravensdon,  and  all  the  afore- 
said premises,  so  given  by  me  to  my  said  son  Thomas 
Southouse,  I  charge  on  it  a  rent  or  an  annuity  of  40/.  per 
annum,  to  be  paid  to  my  daughter  Ann  Pellatt,  for  and 
during  her  natural  Ufe;  and  an  annuity  of  40/.  per  annum, 
to  be  paid  to  my  daughter  EUxabeth  Parker,  for  and  dur- 
ing her  natural  life.*  And,  in  another  part  of  the  said 
will,  as  follows:  '  And,  from  and  after  the  decease  of  the 
said  Thomas  Southouse,  I  give  and  devise  the  said  farms, 
&c.,  at  Ravensdon,  &c.,  and  my  houses  in  the  occupation 
of  the  late  Watkins,  and  Mrs.  May,  now  Mrs.  Hayes,  to 
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the  first  son  of  the  body  of  the  said   Thomas  SautXause^        .goo 
hwiully  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing;  and,  for  default  of  such  issue, 
to  the  second,  third,  and  fourth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  my  said  son  Thomas 
SomthouMe^  severally  and  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  lavrfuUy  issuing;  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body  issuing,  being  always  preferred  and  to 
take  before  the  younger  of  such  sons  and  the  heirs  males 
of  his  and  their  body  and  bodies  issuing.  I  give  and  devise 
part  of  the  said  messuage  and  premises  unto  my  son  Sam* 
uel  Souihauses  for  his  life,  and  to  his  heirs  males  of  his  bo- 
dy, after  the  decease  of  my  son  *  Thomas  Southouse,  and 
his  heirs  males,  vis.  my  farms  at  Upminsterj  &c.,  and  the 
Smn  Tavern,  late  Mrs.  Hayes',  in  the  Strand,  in  Si.  Mar- 
Ms  in  the  Fields;  and,  for  want  of  issue  males  of  my  son 
Thomas,  and  my  son  Samuel  Southouse,  after  their  de- 
cease, I  give  the  aforesaid  farm  at  Upminster,  &c. ;  and  the 
Smn  Tavern,  I  give  and  devise  to  my  son  Edwards  four 
s,  to  Henry  Souihouse,  to  Edward  Southouse,  to  2%o- 
r  Souihouse,  and  to  William  Souihouse,  my  four  grand- 
sons.    And  I  do  further  give  to  my  four  grandsons  as 
above,  after  the  decease  of  my  son  Thomas  Souihouse,  and 
his  heirs  males,  all  my  farms,  &c.,  at  Ravensdon,  in  Bed- 
fordshire f  and  I  do  hereby  order  to  be  paid  out  of  the 
premises  as  is  before  given  to  my  son  Samuel  Souihouse, 
and  his  heirs  males,  and  also  my  four  above  grandsons, 
ont  of  their  premises,  in  proportion  to  the  value  of  the  se- 
Teral  rents,  to  pay  certain  annuities  mentioned  in    the 
wHl;  and  then,  after  the  decease  of  my  son    Thomas 
Southouse,  and  his  heirs  males,  and  after  the  decease  of 
my  son  Samuel  Southouse,  and  his  heirs  males,  then  I  give 
ail  the  above  said  farms  and  premises  and  messuages  to 
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1829.  my  above  said  four  grandsons,  they  to  have  share  and 
share  all  alike,  of  all  the  aforesaid  premises;  and  then  I 
give  to  the  heirs  males  of  all  my  said  grandsons,  and  then 
to  go  to  my  grandsons*  heirs  males,  that  part  that  belong- 
jFNKfMs.  Qj  to  their  father,  and  then  to  them,  and  then  to  the  last 
liver,  to  their  heirs  males  of  my  said  grandsons;  and,  for 
want  of  issue  males  of  my  grandsons,  I  give  my  grandson 
Henry  Sauthouse,  son  of  my  son  Henry  Southouse^  and 
to  his  heirs  males  of  his  body  lawfully  to  be  begotten;  and, 
for  default  of  such  issue  male,  to  my  nephew  William 
Soutkaueef  and  his  heirs  males,  and  to  my  nephew  Samuel 
SauihauMes  and  his  heirs  males,  and  to  my  grandson  Ed- 
ward Parker^  his  heirs  males;  and,  for  want  of  such  issue 
male,  I  will  that  the  same  remain  to  my  own  right  heirs 
for  ever/ 

**  The  testator,  from  the  time  of  making  his  said  will, 
until  and  at  the  time  of  his  decease,  remained  seised  as 
aforesaid  of  the  said  freehold  part  of  the  Sun  Tavern, 
and  died  in  or  about  March,  1744,  being  survived  by  his 
said  sons  Thomas  and  Samuel,  and  by  his  four  grandsons, 
Henry,  EduMrd,  Thomas,  and  William. 

'^  In  or  about  the  year  1779,  Thomas,  one  of  the  said 
four  grandsons  of  the  testator,  died,  leaving  no  issue  male. 

'*  In  or  about  the  same  year,  William,  another  of  the 
said  grandsons,  died,  leaving  issue  male  of  his  body  law- 
fully begotten,  only  two  sons,  Edward,  and  John  Carr. 

**  In  1789,  the  said  Thomas  and  Samuel,  sons  of  the 
testator,  were  both  deceased,  without  issue  male. 

''  On  the  29ih  September,  1790,  by  indenture  of  that 
date,  between  Edward  Souihouse,  one  of  the  said  grand- 
sons of  the  testator,  and  Charles  Souihouse,  eldest  son 
lawfully  begotten  of  the  last  mentioned  Edward  (and  de- 
scribed as  his  eldest  son  and  heir  in  the  said  indenture), 
of  the  one  part,  and  the  said  Edward  Souihouse,  son 
of  the  said  William  Souihouse,  deceased,  of  the  other 
part— the  said  parties  of  the  first  part  did  demise  unto  the 
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said  party  of  the  second  part,  one  undivided  third  part  or  1829. 
share  of  the  freehold  part  of  the  Sun  Tavern,  being  the 
same  messuage  or  tenement  in  the  said  will  described  as 
the  Sun  Tavern  (then  in  the  occupation  of  the  said  lessee, 
or  his  under-tenants) — To  hold  the  same  unto  the  said  les- 
see, from  the  day  of  the  date  of  the  indenture,  for  the 
term  of  ninety-nine  years  thence  next  ensuing — ^yielding 
and  paying  unto  the  said  lessor  EduHtrd,  and  his  assigns, 
during  his  natural  life,  and,  after  his  decease,  to  the  said 
lessor  Charies,  his  heirs  or  assigns,  the  yearly  rent  of  9/. 

"  On  the  same  29th  day  of  September^  1790,  by  inden- 
ture of  the  same  date,  between  Henry  Souihouse,  another 
of  the  said  grandsons  of  the  testator,  and  Edmund  Edward 
S&uikouse,  eldest  son  lawfully  begotten  of  the  said  last 
mentioned  Henry  (and  described  as  his  eldest  son  and 
heir  in  the  said  last  mentioned  indenture),  of  the  one 
part,  and  the  said  Edward  (lessee  in  the  first  mentioned 
mdenture),  of  the  other  part,  the  isaid  parties  of  the  first 
part  did  demise  unto  the  said  party  of  the  second  part, 
one  other  undivided  third  part  .or  share  of  the  said  free- 
hold part  of  the  Sun  Tavem,  then  in  the  occupation  of  the 
aaid  lessee,  or  his  under-tenants;  to  hold  the  same  unto 
tfie  said  lessee,  from  the  day  of  the  date  of  the  said  last 
mentioned  indenture,  for  the  term  of  ninety-nine  years 
dience  next — yielding  and  paying  unto  the  said  lessor 
Hemjft  and  his  assigns,  during  his  natural  life,  and,  after 
his  decease,  to  the  said  lessor  Edmund  Edward,  his  heirs 
or  assigns,  the  yearly  rent  of  6/.  IBs.  4td, 

**  Counter-parts  of  the  said  leases  were  also  duly  exe- 
cuted and  delivered  to  the  respective  lessors,  and  produc- 
ed in  evidence  at  the  trial,  on  the  part  of  the  lessor  of 
the  plaintiff. 

''  On  the  5th  August,  1791,  the  lessors  in  the  inden- 
ture first  mentioned,  by  their  writing  obligatory  of  that 
date,  became  jointly  and  severally  bound  to  the  lessee  in 
that  indenture,  in  the  penal  sum  of  900/.;  and,  after  recit- 
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1929  ing,  that  the  obligor  Edward  Souihause  was  entitled  to 
the  said  premises  by  that  indenture  demised^  for  the  term 
of  his  natural  life  only;  and  the  aaid  obligor  Charles 
Sotdhouse  was  entitled  thereto^  as  tenant  in  tail^  after  the 
decease  of  his  father;  and  they  being  desirous  of  saving 
the  expense  of  a  recovery,  and  that  the  said  recited  lease 
might  be  fully  performed,  for  and  during  the  term  afore- 
said, by  such  person  or  persons  as  should  take  the  inherit- 
ance of  the  said  premises  in  remainder;  and,  to  the  end 
and  purpose  that  the  said  lease  might  continue  and  be  in 
force  for  the  term  aforesaid,  the  said  obligors  had  agreed 
to  enter  into  the  said  bond — the  condition  of  that  obli- 
gation was  declared  to  be,  that,  if  the  said  Edward  and 
Charles^  the  obligors,  or  either  of  them,  their  or  either  of 
their  heirs,  executors,  or  administrators,  should  perform 
the  agreemeqts  in  the  said  first  mentioned  indenture  on 
the  part  of  the  lessors,  their  heirs  and  assigns,  then  the 
obligation  should  be  void. 

.  ^'  On  the  5th  August^  1791,  the  lessors  in  the  inden- 
ture secondly  mentioned,  executed  to  the  said  lessee  a 
writing  obligatory  of  this  date,  and  to  the  like  effect,  in 
respect  of  the  premises  by  them  demised  as  aforesaid. 

**  In  1793,  the  said  Henry  Souihause f  grandson  of  the 
testator,  and  lessor  in  the  said  indenture  secondly  men- 
tioned, died,  and  was  survived  by  the  said  Edmund  Ed- 
ward,  his  co*les8or,  and  only  issue  male. 

**  In  1794,  the  said  Charles  Southouse,  lessor  in  the 
said  first  mentioned  indenture,  died  without  issue. 

"  In  1799,  the  said  Edward  Southouse,  lessee  in  the 
said  indentures,  and  his  said  brother,  John  Carr,  were 
both  deceased,  without  issue. 

"  In  September,  1810,  the  said  Edward  Sauihouse, 
grandson  of  the  testator,  and  lessor  in  the  said  first  men- 
tioned indenture,  died,  and  was  survived  by  Edward,  the 
lessor  of  the  plaintifi^,  his  son  and  heir-at-law. 

''  In  February,  181^,  the  said  Edmund  Edward,  lessor 
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in  the  said  indenture  secondly  mentioned,  died  without      ^29. 
issue. 

"  The  defendant  Jenkins  claimed  possession  of  the  said 
demised  premises,  as  assignee  of  the  estate  and  interest  of 
the  said  Edward  Souihotise,  lessee  under  the  said  leases 
of  1790;  and  the  defendant  Woodhouse  claimed  posses- 
sion of  the  same,  ias  assignee  of  a  lease  granted  by  the 
said  kst-mentioned  Edward^  in  March,  1795,  purporting 
to  he  a  demise  of  the  freehold  part  of  The  Sun  Tavern, 
for  sixty  years  from  Christmas,  1794. 

"  On  the  28th  May,  1817,  the  lessor  of  the  plaintiff 
wrote  and  sent  a  letter  to  one  Thomas  Roe,  demanding  rent ; 
in  answer  to  which,  he  received  a  letter  written  and  ad- 
dressed to  him  hy  Roe,  then  acting  as  the  attorney  for 
the  defendant  Jenkins,  in  whom  the  estate  and  interest  of 
the  said  Edward  Souihouse,  the  lessee,  were  then  vested ; 
of  which  last-mentioned  letter  the  following  is  a  copy: — 

"  '  Howard  Street,  Strand,  81st  May,  1817. 

**  *Sir, — ^Your  letter  of  the  28th  instant  reached  me  in 
due  course,  and  I  have  sent  to  Messrs.  Robarts  ^  Co.  to 
pay  the  money,  but  a  demur  arises  respecting  the  receipt 
iHiich  I  wbh  to  have  and  they  decline  giving,  apprehend- 
ing some  penalty  will  be  incurred,  which  I  cannot  think  is 
the  case.  The  diflScuIty  may,  however,  be  obviated,  by 
your  sending,  through  the  Cheltenham  Bank,  a  receipt 
from  yourself,  to  be  delivered  to  me  upon  payment  of  the 
money.  I  am  merely  an  agent,  and  therefore  wish  to  have 
a  regular  voucher. 

** '  The  leases  under  which  the  rents  are  payable,  bear 
date  the  29th  September,  1790.  By  the  one,  a  rent  of 
9L  is  reserved  to  Edward  Southouse,  for  his  life,  and, 
after  his  decease,  to  Charles,  his  son,  his  heirs  or  assigns; 
by  the  other  lease,  a  rent  of  6/.  \Ss.  4td.  is  reserved  to 
Bemry  Southouse,  for  his  life,  with  remainder  to  Edmund 
Edwmrd  Southouse,  his  heirs  or  assigns. 

VOL.  III.  F 
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1829^  '''Ab  to  the  first  rent,  you,  I  understand,  are  th^ 

youngest  of  the  three  sons  of  Edward,  named  Charles, 
George,  and  yourself.  Charles  died  in  the  life-time  of 
his  father,  leaving  George  and  yourself;  whereupon 
George  became  heir-at-law  to  Charles. 

''  *  George  also  died  in  the  life-time  of  his  father  (he, 
George,  being,  as  well  as  Charles,  a  bachelor);  where- 
upon you  became  heir  of  George,  who  was  heir  of  Charles. 
There  was  also  another  brother,  Henry,  younger  than 
yourself. 

"  '  Edmund  Edward  Southouse  died  in  1813,  a  bache- 
lor; whereupon  the  property  would,  aa  I  am  informed, 
devolve  to  the  family  of  your  father,  Edward,  and>  conse- 
quently, to  you — if  a  recollection  which  occurs  to  me,  of 
having  formerly  understood  that  Edmund  Edward  hac}  a 
sister,  be  erroneous ;  or,  it  may  be  that  she  died  in  his 
life-time,  and  without  children.. 

"  '  My  first  traced  descent  proceeds  upon  the  idea  that 
both  Charles  and  George  died  intestate,  and  without 
issue;  and  the  second,  that  Edmund  JSeftoarc/ so  likewise 
died ;  and,  further,  that  he  left  neither  brother  nor  sister^ 
nor  any  child  of  such. 

''  *  I  shall  feel  obliged  by  your  informing  me  whether 
my  conclusions  be  correct,  or  in  what  manner  you  are 
(which  I  have  no  doubt  is  as  represented)  entitled  to 
6/.  Ids.  4fd.  If  you  will  please  so  to  do,  and  forward  the 
receipts,  in  any  manner,  to  Messrs.  Robarts  ^  Co.,  I  will 
call  th^re  and  exchange  money  for  them.    I  am,  &c. 

" '  Thomas  Roe: 
"  *  To  the  Rev.  E.  Southouse,  &c.  &c.' 

''  In  this  letter,  the  said  Thomas  Roe  inclosed  and  sent 
to  (he  lessor  of  the  plaintiff  the  form  of  a  receipt,  of  whiich 
the  following  is  a  copy: — 

'* '  Received  of  Anthony  Jenkins,  Esq.,  by  the  payment 
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of  T.  Roe^  the  sum  of  11.  16s.  8rf.,  for  half  a  year's  rent,  1829. 
due  at  Li€^y'day  last,  as  reserved  hy  two  separate  inden- 
tures of  leaae,  each  dated  S9th  September ,  1790|  the  one 
reserving  a  yearly  rent  of  9/.,  and  the  other,  of  6^.  1 S; .  4fd. ; 
each  being  for  premises  described  as  one  undivided  third 
part  of  the  freehold  part  of  The  Sun  Tavern,  in  the  pa- 
riah of  Si.  Martin  in  the  Fields,  in  the  county  of  Middle^ 
sex. 

^  The  lessor  of  the  plaintiff,  from  the  date  of  Mr. 
Roe*s  letter,  till  the  giving  of  the  notices  hereinafter 
mentioned,  received  from  time  to  time  from  the  defendant 
JemUnM^  the  several  rents  reserved  by  the  said  several  in- 
dentores  of  1790;  and,  after  receiving  the  said  letter  from 
the  said  Thoma»  Moe,  gave  receipts  for  the  said  rents  ac- 
cording to  the  form  inclosed  in  that  letter;  the  first  of 
those  receipts  being  for  the  whole  rent  that  had  become 
due  since  the  title  of  the  lessor  of  the  plaintiff  accrued. 

"  On  die  SSrd  March,  18S7,  the  lessor  of  the  platntiif 
gave  the  defendant  Jenkins  notices,  in  due  form,  to  quit 
the  several  premises  demised  by  the  said  two  several  in- 
dentoies  of  1 790  respectively. 

*'  The  defiradaht  Jenkins  having  refused  to  comply 
with  audi  notices,  the  lessor  of  the  plaintiff,  after  the  ex- 
piration of  the  periods  in  such  notices  limited,  served  the 
dedaration  in  this  action  in  Aprils  18S8,  containing  a  de- 
Bisaby  the  lessor  of  the  plaintiff,  on  the  gnd  April,  1828, 
with  notice  to  the  tenants  to  appear  in  Easter  Term  fol- 
lowing; and,  in  that  term,  the  defendants,  having  obtained 
leave  to  defend  as  landlords,  entered  into  the  usual  rule 
to  conieM  lease,  entry,  and  ouster. 

**  Hie  Jury  found  that  the  lessor  of  the  plaintiff  had 
estabHsbed  bis  title;  but  that  he  had,  by  his  acts,  con- 
finned  the  said  leases  of  1790.** 

**  The  question  for  the  opinion  of  the  Court  was-^ Whe- 
ther the  leaaor  of  the  plaintiff  was  entitled  io  maintain  this 
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1829.        ejectment  for  the  said  two  undivided  third  parts  of  the 
premises  in  question^  or  for  either  of  them. 

*'  If  the  Court  should  be  of  opinion  that  he  was  entitled 
to  maintain  the  same,  for  both,  or  for  either  of  them,  the 
verdict  was  to  stand  for  the  lessor  of  the  plaintiflT  accord- 
ingly. But,  if  the  Court  should  be  of  opinion  that  he  was 
not  entitled  to  maintain  the  same  for  eitheri  then  a  non- 
suit was  to  be  entered." 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Stephen,  for  the  lessor  of  the  plaintiff, 
submitted,  that  he  was  entitled  to  maintain  this  action  for 
two  undivided  third  parts  of  the  premises  in  question. 
It  is  necessary,  in  the  first  place,  to  consider  the  effect  of 
the  devise  by  Henry  Southouee^  and  what  interest  passed 
to  the  devisees  under  his  will.  It  was  evidently  his  in- 
tention that  his  four  grandsons  should  take  as  tenants  in 
common,  in  taQ  male,  with  cross^remainders  between 
them.  The  lessor  of  the  plaintiff,  therefore,  is  entitled  to 
one  undivided  third  as  issue  in  tail  of  the  testator's  grand- 
son Edward,  and  one  other  undivided  third  as  remainder- 
man in  tail,  under  the  will;  to  which  last  share  he  was 
entitled  at  all  events,  as  the  lease  for  ninety-nine  years,  by 
Henry  SotUhouse,  his  uncle,  the  preceding  tenant  in  tail, 
was  absolutely  void  as  against  a  remainder-man,  and  in- 
capable of  confirmation  in  point  of  law;  and,  although 
the. lease  as  to  the  other  third,  which  the  lessor  of  the 
plaintiff  claimed  as  bsue  in  tail,  was  voidable  only,  and 
capable  of  confirmation  by  him,  yet,  he  never  confirmed 
it,  because  he  was  ignorant  of  his  title  when  he  gave  the 
receipts  for  the  rent,  on  which  alone  the  Jury  could  find 
that  he  had  confirmed  that  lease;  for,  in  Jenkins  d.  Yate 
V.  Church,  where  a  tenant  for  life  made  a  lease  for 
twenty-one  years,  and  died  before  the  expiration  of  the 
term,  and  the  rematnder*man  in  tail  suffered  the  tenant 
to  remain  in  possession  four  or  five  years,  received  the  rent 
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regolajrly  daring  that  time,  and  then  gave  htm  notice  to  1829. 
quit,  and  brought  an  ejectment,  Lord  Mansfield  said  (a): 
''This  is  a  void  lease,  and  not  voidable  only.  But^  if  it 
were  merely  voidable^  the  acceptance  of  rent  alone,  unac- 
companied with  any  other  circumstances,  is  not  a  suffi- 
cient confirmation.  It  cannot  be  a  confirmation,  unless 
done  with  a  knowledge  of  the  title  at  the  time."  So,  in 
Doe  d.  Simpson  v.  Butcher  (6),  it  was  held,  that  a  lease, 
void  against  a  remainder-man,  could  not  be  set  up  by  his 
acceptance  of  rent,  and  suffering  the  tenant  to  make  im- 
provements, after  his  interest  became  vested  in  possession ; 
and  Lord  Mansfield  said,  that  **  there  did  not  appear  to 
have  been  any  intention,  either  to  confirm  the  old  lease,  or 
to  grant  a  new  one.  Both  parties  had  proceeded  under  a 
mistake,  and  had  supposed  the  original  lease  to  be  good.'* 
So,  here,  the  rent  was  received  by  the  lessor  of  the  plain- 
tiff through  mistake;  and,  although  no  direct  fraud  can 
be  imputed  to  the  party  pajring  it^  or  bis  attorney,  yet,  it 
was  paid  in  consequence  of  a  false  representation  made  by 
the  latter,  and,  although  the  plaintiff  accepted  the  rent,  it 
cannot,  under  these  circumstances,  amount  to  a  confirma- 
tion of  the  lease. 

With  respect  to  cross-remainders  being  created  be- 
tween the  testator's  four  grandsons,  although  a  difficulty 
may  arise  on  the  exuberance  of  diction  in  his  will,  yet, 
the  maxim  applies  that  tUile  per  inuiile  non  vitiaiur;  and 
the  obvious  intention  of  the  testator,  to  be  collected 
from  the  whole  of  the  will  is,  to  establish  cross-re- 
mainders to  his  grandsons,  who  took  the  estate  as  tenants 
in  coomson  in  tail.  The  devise  is,  in  terms,  to  the  testa- 
tor's four  grandsons,  and  their  heirs  male,  and  to  tl\e  last 
liver,  and,  for  want  of  issue  male  of  his  grandsons,  then 
orer.  It  must,  therefore,  be  inferred,  that  the  testator 
did  not  mean  that  any  part  of  his  property  should  go 
over,  till  the  complete  failure  of  issue  of  all  his  grandsons. 

(a)  Cowp.  483.  (b)  1  Doug.  60. 
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1829.  In  Doe  d.  Gorges  v.  Webb  {a\  it  was  held,  that  cross-re- 
mainders may  be  implied  in  a  devise,  and  that  no  technical 
words  are  requisite,  but  that  it  is  sufficient  that  the  intention 
be  made  apparent,  when  such  remainders  may  be  implied  to 
any  extent.  That  case  confirmed  the  doctrine  laid  down 
in  Watson  v.  Foxon  (6),  where  it  was  held,  that  cross-re< 
Qiainders  might  be  implied  amongst  any  number,  although 
the  testator  had  given  the  estates  to  the  respective  heirs  of 
their  bodies,  the  Court  considering  the  word  respective 
to  be  immaterial,  and  Mr.  Justice  Chambre  said  (c): ''  The 
oldest  case  is  that  in  Dyer  (d),  and  there  no  difficulty  was 
found  in  giving  cross  remainders  by  implicaticm  among 
five/'  In  Cooper  v.  Jones  (^),  the  Court  held  that  cro6»* 
remainders  could  not  be  raised  by  implication,  because 
there  was  no  devise  over:  whilst,  here,  the  testator  did  not 
mean  that  his  estate  should  go  over  till  aU  the  issue  of  his 
grandsons  was  extinct;  and  Mr.  (now  Lord  Chief)  Justice 
Besi  there  said  (/):  "  In  all  the  cases,  it  is  the  language  of 
the  devise  over  on  which  the  Courts  have  relied.  Here, 
there  is  no  such  devise  in  the  will.'*  In  Holmes,  r^  Jftfy- 
nel  (g)y  where  a  testator  gave  all  his  lands  to  his  two 
daughters,  and  their  heirs,  equally  to  be  divided  between 
them,  and,  in  case  they  should  happen  to  die  without  is- 
sue, then  over — it  was  held,  that  the  daughters  took  estates 
tail,  with  cross-remainders.  So,  in  Wrighi  v.  Holford  (A), 
a  devise  to  all  and  every  the  daughter  and  daughters  of 
the  body  of  P.  //.,  and  to  the  heirs  of  her  and  their  body 
and  bodies,  such  daughters,  if  more  than  one,  to  take  aa 
tenants  in  common,  and  not  as  joint-tenants,  and,  for  de- 
&ult  of  such  bsue,  to  the  right  heirs  of  the  devisor — it  was 
held,  that,  as  nothing  was  given  to  the  heir,  whilst,  any  of 
the  daughters  or  their  issue  continued,  they  must,  among 

(d)  1  Taunt.  234.  (e)  3  Barn.  &  Aid.  425. 

(h)  2  Eaat,  36.  (/)  Id.  429. 

(c)  1  Taunt.  239.  {g)  Sir  T.  Raym.  452. 

(d)  Page,  303  b.  (A)  Cowp.  31. 
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themseWes,  take  cross-remainders.  And,  in  Atherton  lSi?9 
V.  Pye  {a\  a  devise  to  all  and  every  the  daughter  and 
daughters  of  B.^  and  the  heirs  male  of  such  daughter 
or  daughters,  equally  between  them,  if  more  than  one,  as 
tenants  in  common,  and,  for  default  of  such  issue,  then  over 
— it  was  held,  that  the  daughters  of  B.  took  cross-remain- 
ders; and,  in  a  note  by  Mr^r  Serjeant  WiUiams,  to  the  case 
of  Cook  ▼.  Gerrard  (6),  it  appears  to  be  quite  clear  that 
cross-remainders  may  be  implied,  if  it  appear  to  be  the  in- 
tention of  the  testator  to  create  them,  by  any  expressions 
to  be  found  in  his  will. 

Mr.  Serjeant  Wilder  for  the  defendant  Woadhouse,  and 
Mr.  Serjeant  Adams,  for  the  defendant  Jenkins. — It  must 
lie  admitted,  that  the  lessor  of  the  plaintiff  is  entitled  to 
reeover  that  third  part  of  the  property  which  he  claims  to 
take  as  remainder-man  in  tail  after  the  death  of  his  uncle 
Henry,  provided  cross-remainders  can  be  implied  between 
the  testator's  four  grandsons,  as  the  lease  by  the  preceding 
tenant  in  taQ  was  void  as  against  him  as  remainder-man 
in  tail  after  the  death  of  the  grantor.  But,  with  respect 
to  the  other  third  which  he  claims  as  issue  in  tail,  he  can- 
not be  entitled  to  it,  as  the  Jury  have  expressly  found  that 
he  had,  by  his  acts,  confirmed  the  lease  granted  by  his  fa- 
ther, the  former  tenant  in  tail.  That  the  lease  was  capa- 
ble of  confirmation,  is  a  mixed  question  of  law  and  of  fact ; 
and  the  Jury  were  fuHy  warranted  in  coming  to  the  con- 
clusion they  did,  as  the  lessor  of  the  plainttfl^had  received 
the  rent  reserved  by  that  lease,  from  May  1817,  to 
March  18S7 ;  and  it  would  be  too  much  to  say  that  he  re- 
ceived it  for  so  long  a  period  in  ignorance  of  hrs  tide ;  and  it 
is  manifest  that  a  lease  by  a  tenant  in  tail,  not  warrant- 
ed by  the  statute  3S  Henry  8,  and  which  is  merely  voida- 

(a)  4  Term  Rep.  710.  (6)  1  Wms.  Saund.  185,  n.  (6). 
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^^'^'  ^       ble,  may,  after  his  death,  be  confirmed  by  his  issue  in  tail  (a). 
With  respect  to  the  question  as  to  whether  ^  cross-remain- 
ders between  the  grandsons  may  be  implied,  all  the  cases 
on  the  subject  are  collected  in  the  last  edition  of  PoweU 
an  Devises  (i),  and  the  conclusions  drawn  from  them 
are  (c),  that  '*  under  a  devise  to  several  persons  in  tail, 
being  tenants  in  common,  with  a  limitation  over  in  defauU 
ofstich  issue t  cross-remainders  are  to  be. implied  between 
the  several  devisees  in  tail;  and  that  this  rule  applies,  whe- 
ther the  devise  be  to  two  or  a  larger  number,  though  it  be 
made  to  them  ^respectively^  and  though,  in  the  devise 
over,  the  devisor  have  not  used  the  words,  *  the  said  pre- 
mises,' or  *  all  the  premises,'  or  '  the  same,'  or  any  other 
expression  denoting  that  the  ulterior  devise  was  to  com- 
prise the  entire  property,  and  not  undivided  shares."  Ad- 
mitting that  to  be  a  general  principle,  yet  the  Court  can 
only  be  guided  by  the  intention  of  the  testator,  which 
must  be  collected  from  the  particular  expressions  used  ii* 
his  will;  and  the  difficulty  has  always  been  to  determine, 
whether  the  words,  *^in  defauU  of  such  issue,''  or  other 
expressions  which  are  ordinarily  used  to  connect  the  de- 
vise in  question  with  the  succeeding  limitation,  demon* 
strate  such  an  intention ;  and  here  no  such  intention,  can 
be  implied.     The  testator's  grandsons  were  not  the  pri- 
mary objects  of  his  bounty;  but  he  has  made  an  arbitrary 
disposition  of  his  property  among  certain  branches  of  his 
family*    But  there  are  words  in  the  will  which  control 
the  supposed  intention  of  raising  cross-remainders  between 
the  grandsons,  as  he  has  expressly  devised  to  them  that 
part  which  belonged  to  their  father;  by  which  it  must  be 
inferred  that  he  meant  to  exclude  the  part  that  belonged 
to  an  uncle;  and,  in  Cooper  v.  Jones,  Lord  Chief  Justice 
Abbott  said  {d) :  "  It  is  admitted,  that  no  case  can  be  cited, 

(a)  See  Co.  Lit.  46  b. — Cruise's      pp.  604,  et  teq* 
Digest,  3rd  Edit.  Vol.  4,  p.  75.  (r)  Id.  623. 

(6}3rdEdit.l>yJarmaii,VoI.2,         (<l)  3  Bam.  &  Aid.  428. 
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in  which  tbe  Courts  have  defeated  the  claim  of  the  heir-at-  1829. 
law,  unleas  there  are  words  in  the  will  by  which  the  tes* 
tator  has  clearly  indicated  bis  intention  that  the  heir-at- 
kw  should  take  nothing  until  the  happening  of  some  par- 
ticular evait;"  and  here,  the  testator  has  expressed  no  in* 
tent  from  which  cross-rempdnders  can  be  implied;  as  it 
does  not  appear  that  he  |neant  that  the  whole  of  his  es- 
tate was  to  go  over  together  upon  the  failure  of  issue  of 
his  four  grandsons,  or  that  the  ulterior  devise  was  to  com- 
prise the  entire  property  and  not  undivided  shares. 

Lord  Chief  Justice  9est. — ^This  is  an  action  of  eject- 
ment, in  which  the  lesf  or  of  the  plaintiff  seeks  to  recover 
two  undivided  third  parts  of  a  messuage  called  the  Sun 
Tavern,  of  which  (he  testator,  Henry  SouthousCf  under 
whose  will  the  plaintiff  claims,  was  seised  in  fee.  Edward, 
the  grandson  of  the  testator,  and  the  father  of  the  lessor 
of  the  plaintiff,  being  seised  in  tail  of  one  undivided  third 
part  of  the  premises  in  question,  in  1 790,  granted  a  lease  of 
his  share  for  ninety-nine  years ;  and  Henry,  the  uncle  of  the 
plaintiff,  being  also  seised  in  tail  of  another .  undivided 
thkd  part,  in  the  same  year,  granted  a  lease  of  his  share 
for  a  like  term.  The  interest  in  tbe  premises  demised  by 
the  fadier,  descended  to  the  lessor  of  the  plaintiff,  as  his 
heir  in  tail ;  and,  therefore,  the  lease  so  granted  by  him 
was  not  absolutely  void,  but  voidable  only,  and  was  capa- 
ble of  confirmation  by  the  plaintiff  after  his  father's  death, 
and  whether  he  confirmed  it  or  not,  was  a  question  offset; 
and  the  Jury  have  found  that  he  did,  and  I  think  they 
cookl  not  have  done  otherwise.  But  it  has  been  said, 
that  the  lessor  of  the  plaintiff  received  the  rents  in 
ignorance  of  his  tide;  but  no  title-deeds  or  other  docu- 
ments were  withheld  from  him,  or  kept  back  by  tbe  de- 
fendants, and  tbe  plaintiff  had  all  the  means  of  informing 
himself  of  the  nature  of  his  interest  in  the  premises;  and, 
as  be  omitted  to  do  so,  but  laid  by  and  received  the  rent 
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1829.  for  ten  ycars^  be  ought  not  now  to  be  aHowed  to  take  ad- 
rantage  of  his  own  neglect.  With  respect  to  the  other 
third,  which  the  plaintiff  claims  as  remainder-man  in  latl^ 
it  has  been  admitted  that  the  lease  by  his  nncle  Henrys  the 
preceding  tenant  in  tail,  was  altogether  void  as  agamst  the 
plaintiff,  provided  cross-remainders  can  be  implied  between 
the  grandsons,  as  devisees  in  tail,  from  the  intention  of  the 
testator  as  expressed  in  his  will.  It  is  in  vain  to  attempt  to 
make  sense  of  nonsense,  and  a  part  of  the  will  is  altoge- 
ther so  tinmtelligible,  that  it  is  impossible  to  pdt  any  rea- 
sonable construction  upon  it,  or  to  give  it  any  legal  mean- 
ing; but,  I  think  enough  may  be  collected  from  it,  to  shew 
that  the  testator  did  not  intend  that  any  part  of  his  pro- 
perty should  go  over,  until  the  entire  failure  of  issue  of 
his  four  grandsons ;  and  the  question  in  the  argument 
has  been  most  properly  confined  to  the  single  ground  of 
intention.  According  to  former  cases,  the  Courts  decided 
against  cross-remainders,  where  the  word  respective  was 
introduced  in  the  will;  but,  a  different  rule  was  estaUieh- 
ed  in  fFaison  v.  Foxon,  and  Doe  v.  Webb,  where  both 
the  Court  of  King*s  Bench  and  this  Court  disregarded 
that  word,  and  held  it  to  be  immaterial.  So,  where  a  tes- 
tator uses  any  expression  to  denote  that  the  ulterior  de-^ 
vise  over  is  to  comprise  the  entire  property,  and  not  un- 
divided shares,  cross-remainders  are  implied,  in  order  to 
effectuate  that  intent.  It  appears  to  me  that  the  only 
mode  by  which  this  case  can  be  decided  on  its  true  ground, 
will  be,  by  saying'  that  the  testator  meant  that  no  interest 
in  any  part  of  his  property  should  go  over  to  a  subse- 
quent taker,  until  the  issue  of  his  four  grandsons  was 
completely  extinct.  After  the  death  of  his  two  sons  and 
their  heirs  male,  he  gives  the  premises  to  his  four  grand- 
sons, share  and  share  alike,  and  to  all  their  heirs  male. 
Under  this  part  of  the  will,  the  grandsons  took  as  tenants 
in  common  in  tail.  But  the  testator  then  proceeds  thus — 
**  and  then  to  go  to  my  grandsons'  heirs  males,  that  .part 
that  belonged  to  their  father;  and  then  tothenif  and  then 


IN  THB  TENTH  YBAlt  OP  GEO.  IV.  75 

to  tie  last  Kver,  to  their  heirs  males  of  my  said  grandsons;  1629. 
and,  /or  want  of  issues  males  of  my  grandsons ,  I  give  my 
grandsozi  Henry  Southoase,  son  of  my  son  Henry  Soui'- 
kouse,  and  to  his  heirs  male  of  his  body  lawfully  to  be  be- 
gotten." Although  the  words,  to  them,  and  then  to  the  last 
finer,  are  altogether  uninteUigible,  yet  the  testator  meant 
that  the  estate  was  not  to  go  over,  unless  there  was  a  failure 
of  issue  male  of  his  grandsons;  from  which  it  must  be  tak- 
en, that,  if  either  of  them  had  male  issue,  such  issue  would 
be  entitled  to  take.  The  estate  waa  not  to  pass  to  the 
heir-at-law,  till  all  the  male  issue  of  the  font  grandsons 
bad  failed,  of  whom  the  lessor  of  the  plaintiff  is  one;  and, 
if  the  heir-at-law  is  to  be  excluded,  so  must  the  son  of  the 
testator's  son  Henry,  until  the  male  issue  of  the  four 
grandsons  was  extinct. 

Mr.  Justice  Park. — This  will  is  filled  with  a  mass  of 
unintelligible  trash,  but  the  question  as  to  its  construction 
bas  been  most  properly  confined  to  the  intention  of  the 
testator,  to  be  collected  from  the  whole  of  the  instrument. 
It  must  be  assumed  that  the  lessor  of  the  plaintiff  was  cog- 
nisant  of  his  title,  from  the  length  of  time  which  elapsed 
between  the  receipt  of  Roe's  letter  and  the  notice  to  quit. 
If  the  property  was  valuable,  which  it  probably  is,  he 
would,  of  course,  make  inquiries  as  to  his  title;  but  he  ac- 
tually received  the  rent  reserved  under  the  lease  granted  by 
his  &ther,  for  ten  years,  and  this  must  be  taken  to  amount 
to  a  c<»firmation  of  that  lease.  He,  therefore,  cannot  be 
entitled  to  recover  that  part  of  the  property,  viz.  the  un^ 
divided  third  he  claims  by  virtue  of  that  demise.  As  to 
whether  cross-remainders  can  be  implied,  the  language  of 
the  devise  over  is  the  material  thing  to  be  looked  at.  The 
principle  has  been  long  admitted,  that,  whenever  land  is 
given  to  several  persons  in.  tail,  as  tenants  in  common,  and 
it  appears  to  be  the  intention  of  the  testator  that  it  is  not 
to  go  over  until  the  &ilure  of  issue  of  all  the  tenants  in 
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common,  they  will  take  cross-remainders  in  tail  among 
themselves;  and,  in  Doe  v.  Webb,  the  objections  formerly 
founded  on  the  number  of  the  devisees,  and  the  word  re- 
9pectivey  occurred,  and  were  held  not  to  avail  so  as  to  vary 
the  construction  of  the  wilK  But  there  are  words  enough  in 
this  wiU,  for  us  to  infer  that  the  testator  intended  to  create 
cross-remainders  between  the  devisees  in  tail.  In  Cooper  v. 
Jones,  there  was  no  devise  oven  The  testator  left  a  iarm 
to  his  two  youngest  sons  equally  between  them,  share  and 
share  alike,  and  entailed  it  on  their  male  heirs  being  bom 
in  wedlock;  and  Lord  Chief  Justice  Abbott  said,  that  the 
latter  words  only  enlarged  the  previous  estate  for  life  into 
an  estate  tail ;  but  that  they  left  the  question  untouched,  as 
to  the  tenancy  in  common;  and*  Mr.  Justice  Bayley  said: 
**  The  usual  ground  on  which  the  Courts  of  Justice  have 
relied  for  raising  cross-remainders  by  implication,  is,,  the 
language  used  in  the  limitation  over;"  and  my  Lord  Chief 
Justice  Best  said :  **  In  all  the  cases,  it  is  the  language  of 
the  devise  over  on  which  the  Courts  have  relied;  and  here 
there  is  no  such  devise  in  the  will." 

Mr.  Justice  Burrouoh. — I  gave  no  opinion  at  the  trial, 
as  to  the  effect  or  construction  to  be  put  on  this  will.  I 
agree  with  the  Court  in  thinking  that  there  is  sufficient  to 
shew  that  the  testator  intended  that  cross-remainders  were 
to  be  created  between  his  grandsons,  who  took  as  tenants 
in  common  in  tail.  I  left  it  to  the  Jury  to  say,  whether  the 
lessor  of  the  plaintiff  had  confirmed  the  lease  granted  by 
his  father.  It  was  proved  that  he  had  received  the  rents 
for  ten  years  aft;er  his  death,  without  attempting  to  set  up 
his  title;  and  I  therefore  think,  that  the  Jury  came  to  a 
right  conclusion. 

Mr.  Justice  Gaseleb  concurred. 

Postea  to  the  lessor  of  the  plaintiff, 
as  to  one  third. 
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1829. 

Britten  and  two  Others  v.  Hughes.  Fridtiy, 

f^  May  16th. 

1  HIS  was  an  action  on  a  biU  of  exchange,  for  400/.,  dat-  xh^  pUinUfi, 

ed  on  the  Ist  August,  1825,  and  drawn  by  the  defendant  ^Jjf'^'^i'^^ 

upon  one  James  Murphy,  payable  nine  months  after  date  of  the  defeod- 

to  the  defendant's  order,  in  London,  and  indorsed  by  the  oompodtion 

defendant  to  Messrs.  Sard  %  Smither,  who  indorsed  it  to  ^*^J^^l 

the  plaintiffs.  to  take  ten 

ihilliDgt  in  the 

At  the  trial,*  before  Lord  Chief  Justice  Best,  at  GuUd-  pound,  in  full 
haa,  at  the  Sittings  after  the  last  Michaelmas  Term,  the  f!^e  dettT^ 
plaintiffs  proved  the  hand-writing  of  the  different  parties  *^"^„^^t^®,j 
to  the  bill ;  that  it  was  presented  to  Murphy,  the  acceptor,  wTerai  credit- 
for  payment,  on  the  4th  May,  1826,  the  day  it  became  ^opporite^o' 
due,  and  that  it  was  dishonoured,  of  which  the  defendant  ^.I'J*!'**?*^* 

'  '  nameSi  in  a 

had  notice  on  the  following  day;   that  the  bill  was  in-  schedule  at  the 
dorsed  by  Sard  %  Smither  to  the  plaintiffs,  on  the  6th  The  deed  con- 
December,  1825;  that  the  defendant  afterwards  became  S^'ofthr' 
embarrassed  in  his  circumstances,  and  in  May,  1826,  en-  defendant  by 

'  ■"  the  creditors 

tered  into  a  composition  with  his  creditors,  for  the  pay-  whohadugn- 
ment  of  ten  shillings  in  the  pound ;  that,  at  the  time  this  [ia  wen  Oie"' 
composition  was  entered  into,  the  pUdntiffs  held  the  bill  u^^eL^'^'' 
in  question,  and  another  for  156L  I9s.  lOci,  drawn  by  the  change,  drawn 

oy  the  defend— 

defendant  upon  and  accepted  by  one  Dauneey/  that  the  ant,  and  over- 
defendant,  on  applying  to  the  plaintiffs  to  accept  the  com-  ^gnedthe  deed, 
position,  informed  them  that  Murphy,  if  sued,  would  pay  *nd  they,  at  the 
his  acceptance  in  full,  and  therefore  that  it  would  be  un-  defendant,  only 

^11*1  1  .  .         ■      inserted  the 

necessary  for  the  defendant  to  pay  them  a  composition  on  amount  of  one 
that  bill;  that,  upon  this  representation,  the  plaintiffs  Kheduie,  Jhe 
aimed  to  execute  a  general  release,  in  conjunction  with  "[dthepiaintift 

"  mignt  recover 

certain  other  creditors  of  the  defendant,  on  havmg  com-  the  amount  of 

position  notes  on  Dauncey*s  bill  alone.  the  acc^torT 

For  the  defendant,  the  following  deed  of  composition  ^ali^^rei^ 

and  release  was  produced : —  payment,  the 

plaintiflb  sued 
the  defendant 
as  drawer: — Held,  that  they  were  not  endtled  to  recover,  as  the  concealment  of  a  part  of  Uieir  debt 
was  a  fraud  on  the  rest  of  the  creditors;  and  that  the  general  words  of  the  release  were  not  restrsin- 
ed  by  a  previous  redtaJ  in  the  deed,  that  the  defendant  was  indebted  to  his  creditors  in  the  seve* 
nl  sanu  set  opposite  to  their  names  in  the  schedule. 
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1821>.  '^  To  all  to  whom  these  presents  shall  come — We,  whose 

names,  hands,  and  seals,  are  hereunto  set,  subscribed,  and 
affixed,  creditors  respectively  of  Henry  Hughes,  of  &c.| 
severally  send  greeting — ^Whereas  the  said  Henry  Hughes 
is  and  stands  justly  indebted  unto  iis,  his  said  creditors, 
in  the  several  sums  of  money  mentioned  and  set  forth  in 
the  first  column  of  figures  set  opposite  to  our  respective 
names  in  the  schedule  hereunder  written;  and  whereas 
the  said  Henry  Hughes,  by  reason  of  various  losses  and 
misfortunes  in  trade,  is  rendered  unable  ta  pay  hb  said 
creditors  the  full  amount  of  their  said  severed  debts,  and 
has  therefore  proposed  and  agreed  to  pay,  and  we,  his 
said  several  creditors,  have  agreed  to  accept  and  take,  a 
composition  of  10^.  in  the  pound,  upon  the  amount  of,  and 
in  fhll  for,  our  respective  debts,  by  five  instalments,  paya- 
ble respectively  at  the  times  and  in  the  proportions  follow- 
ing: that  is  to  say,  Ss.  in  the  pound  at  four  months,  Zs. 
in  the  pound  at  eight  months,  Zs.  in  the  pound  at  twelve 
months,  Xs.Qd.  in  the  pound  at  fifteen  months,  and  Is. 
6d,  in  the  pound,  residue  of  the  said  composition,  at 
eighteen  months,>  after  date;  the  first  four  of  the  said 
payments  to  be  secured  by  the  promissory  notes  of  the 
said  Henry  Hughes,  and  the  last  of  the  said  payments 
to  be  guaranteed  or  secured  by  bills  or  promissory  notes 
to  be  drawn  or  accepted,  as  to  one  half  part  in  amount, 
by  Cf.  M.,  and,  as  to  the  other  half  part,  by  W,  G. :  and, 
upon  receipt  of  such  bills  and  notes,  we,  the  said  seve- 
ral creditors,  have  agreed  to  execute  to  the  said  Henry 
Hughes,  such  general  release  as  is  hereinafter  contained  :— 
Now  know  ye,  that  we,  the  said  several  creditors  of  the 
said  Henry  Hughes,  in  pursuance  and  in  performance  of 
the  said  recited  agreement  by  us  and  on  our  parts,  and  in 
consideration  of  the  said  composition  or  sum  of  10^.  in  the 
pound  upon  and  in  respect  of  our  said  several  debts, 
claims,  and  demands,  upon  or  against  the  said  Henry 
Hughes,  secured  to  be  paid  unto  us  respectively  in  man- 
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ner  -aforesaid^  have,  and  each  and  every  of  us  hath)  for 

and  on  behalf  of  ourselves  and  our  several  and  respective 

partners^  remised,  released,  and  for  ever  quitted  claim  and 

discharged,  and,  hy  these  presents,  do,  and  each  and  every 

of  ua  doth,  remise,  release,  and  for  ever  quit  claim,  and 

discharge,  unto  the  said  Henry  Hughes^  his  heirs,  exeouf 

tors,  and  administrators,  all  and  all  manner  of  action  and 

actions,  suit  and  suits,  cause  and  causes  of  action  and  suits^ 

accounts,  reckonings,  biUs^  notes,  sum  find  sums  of  money, 

and  securities  for  money,  controversies,  damages,  claims, 

and  demands  whatsoever^  which  we,  the  said  several  cre<- 

ditors  of  the  said  Henry  Hughes,  or  any  or  either  of  us^ 

ever  had,  or  now  have,  or  which  we,  or  any  or  either  of  us^ 

or  any  or  either  of  our  respective  heirs,  executors,  &c*, 

cao,  shall,  or  may  have,  sue  for,  claim,  challenge,  or  der 

mand,  of,  from,  or  against  the  said  Henry  Hughes,  for  or 

on  account  of  any  debt,  claim,  or  demand,  of  us,  or  any  or 

either  of  us,  in  respect  of  any  security,  account,  or  reckon** 

ing,  ircHp  siemding  and  being  between  us,  or  any  or  either 

of  us,  or  any  part  or  parts  thereof,  with  or  against  the  said 

Henry  Hughes,  or  for  or  on  account  of  any  other  matter, 

cause,  or  thing  whatsoever,  from  the  beginning  of  the 

world  to  the  day  of  the  date  of  these  presents  (save  and 

except  the  said  bills  of  exchange  and  promissory  notes  for 

securing  the  payment  of  the  said  composition  as  aforesaid)^ 

In  witness  whereof,  we  have  hereto  s^t  our  hands  and 

seals  the  10th  day  of  May,  18^9/' 


1829. 


The  amount  of  the  plaintiffs'  demand  was  inserted  in  the 
schedule,  as  follows : — 


Names  of  Crediton. 

Amount  of  Debts. 

Amount  of  Composition. 

BritteD,  VHUon,  &  Meek. 

156^  i9tf.  lOd. 

78/.  9s.  Ud. 

The  other  creditors  were  not  aware  that  the  plaintiffs 
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IH29.  held  the  bill  in  question  at  the  time  the  above  deed  was 
executed;  and  it  was  contended.  For  the  defendanf,  that 
it  was  an  answer  to  the  action;  and  the  Case  of  Holmer  v. 
Viner  (a)  was  relied  on^  to  shew,  that,  where  a  party  has 
several  demands,  on  different  accounts,  against  a  person 
who  becomes  insolvent,  and  he  consents  to  execute  a  deed 
of  composition,  he  cannot  be  allowed  to  split  his  demand, 
and,  by  proving  only  part  under  the  deed  of  composition, 
to  sue  for  the  remainder  at  a  subsequent  time. 
'  For  the  plaintiffs,  the  case  ofPayler  v.  Homersham  (6) 
was  relied  on,  to  shew,  that  the  general  words  of  the  re- 
lease contained  in  the  deed  were  restrained  by  the  recital, 
that  the  defendant  was  indebted  to  the  creditors  in  the 
several  sums  mentioned  and  set  forth  in  the  first  column 
of  figures  set  opposite  to  their  respective  names  in  the 
schedule  thereunder  written;  and  that  the  plaintift  did 
not  release  any  greater  sum  than  that  so  set  opposite  dieir 
names. 

The  Lord  Chief  Justice,  however,  was  of  opinion,  on 
the  authority  oi  Holmer  v.  Viner,  that  the  plaintiffs  could 
not  split  or  sever  their  demand,  and  that  it  was,  in  point 
of  law,  a  fraud  upon  the  other  creditors,  who  might  have 
been  led  to  suppose  that  the  plaintiffs  had,  under  the 
terms  of  the  deed,  engaged  to  receive  a  composition  upon 
the  whole  of  their  claims,  when,  in  point  of  fact,  they  were 
receiving  it  only  on  a  part;  and  he  accordingly  directed  a 
nonsuit,  reservuig  to  the  plaintiffs  leave  to  move  to  set  it 
aside,  and  that  a  verdict  migbtbeentered  for  them,  in  case 
the  Court  should  be  of  opinion  that  the  plaintiffs  were, 
under  the  circumstances,  entitled  to  recover  the  amount  of 
the  bill  in  question. 

Mr.  Serjeant  Toddy,  in  the  last  Term,  accordingly  ob- 
tained  a  rule  nisi,  on  the  ground,  that  the  plaintiffs  had 

(«)  1  Esp.  Rep.  131.  (fc)  4  Mau.  &  Selw.  423. 
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been  guilty  of  no  fraud  iii  law,  as  they  only  intended  to  com-  J  829. 
pound  for  the  amount  of  the  bill  drawn  by  the  defendant 
on  Dauncey^  on  the  belief  that  the  bill  in  question  would 
be  paid  by  Murphy^  the  acceptor;  and,  therefore,  they  had 
not  included  it  in  the  schedule.  They  only  meant  that 
the  release  should  operate  in  discharge  of  the  amount  of 
the  sum  mentioned  in  that  schedule,  and  not  to  all  the  de- 
mands they  might  have  on  the  defendant  independently  of 
that  debt.  The  bill  in  question  must  be  considered  as  an 
uUra  or  private  security,  for  which  the  plaintiflPs  had  a 
remedy  against  a  third  party  at  the  time  the  deed  was  ex- 
ecuted, and  for  which  the  defendant  was  liable,  in  case  of 
their  failure  against  the  acceptor;  and  the  deed  in  ques- 
tion only  contained  specific  provisions  as  to  the  debts  enu- 
merated and  specified  in  the  schedule  thereto  annexed ; 
and  the  Court  cannot  enlarge  its  construction  so  as  to  ren- 
der it  operative  beyond  such  specified  demands. 

Mr.  Serjeant  Wilde  now  shewed  cause. — Admitting  that 
the  general  words  of  a  deed  may  be  restrained  or  con- 
trolled by  a  particular  recital;  yet,  here,  the  obvious  mean- 
ing of  the  parties  was,  that  all  the  defendant's  creditors 
should  receive  ten  shillings  in  the  pound,  in  full  of  their  re- 
spective demands;  and  that,  on  giving  security  for  the  pay- 
ment of  such  sum,  the  debtor  should  be  freed  from  all  his 
habiHty.  The  defendant  proposed  to  pay  his  several  cre- 
ditors ten  shillings  in  the  pound,  in  full  for  their  respective 
debts.  That  must  be  taken  to  mean  the  whole  of  such 
debts,  and  thefuU  amount  due  to  each  creditor  should  have 
been  inserted  in  the  schedule:  the  release,  which  is  in  the 
flXMt  general  terms,  discharges  the  defendant  from  all  bills, 
notes,  and  sums  of  money,  and  also  from  any  debt,  claim, 
or  demand,  in  respect  of  any  security,  account,  or  reckon- 
ing, then  standing  between  the  creditors  and  the  defend- 
ant; by  which  the  liability  of  the  latter,  as  the  drawer 
of  the  bill  in  question,  was  clearly  discharged;  and  it 

VOL.  III.  o 
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1829.  would  be  a  fraud  oh  the  other  creditors  if  it  were  not  so ;  for; 
they  were  induced  to  suppose  that  the  sum  inserted  by  the 
plaintiffs  in  the  schedule,  was  the  full  amount  of  their  de- 
mand on  the  defendant,  and  that  might  have  induced  them 
to  sign  the  deed;  whereas,  in  point  of  fact,  they  reserred 
their  entire  claim  as  to  the  greater  part  of  their  demand; 
and,  although  it  may  be  said  that  they  anticipated  receiv- 
ing the  amount  of  the  bill  in  question  from  the  acceptor,  yet 
it  was  a  fraud  on  the  sureties,  who  became  responsible  for 
the  payment  of  the  last  instalment  on  seeing  the  fiill  amount 
of  the  debts  inserted  in  the  schedule.  In  Jackion  v. 
Lomas  (a),  where  an  insolvent  assigned  his  effects,  in  trust 
for  his  creditors,  and,  before  the  whole  of  them  had  exe^ 
cuted  the  deed,  one  of  the  creditors  executed  it  on  thie 
faith  of  a  private  agreement  with  the  insolvent,  securing 
to  the  creditor  an  additional  advantage — it  was  held,  that 
the  agreement  was  fraudulent  and  void.  So,  in  Leicester 
V.  Rose  (i),  it  was  decided,  that,  if  a  creditor  of  an  insol- 
vent exfecutes  a  general  composition  deed,  in  consideration 
of  a  particular  creditor  first  executing  it,  any  assurance  or 
security  given  to  the  latter  for  his  proportion  beyond  the 
rest,  and  unknown  to  the  former,  is  fraudulent  and  void; 
and  here,  the  other  creditors  could  not  know  that  the 
plaintiffs  had  a  demand  on  the  defendant  for  the  amount  of 
the  note  in  question,  as  they  had  only  inserted  156/.  in  the 
schedule  as  being  the  amount  of  their  debt,  and  on  which 
they  agreed  16  accept  the  composition.  In  Holmer  v.  Viner, 
the  bills  which  formed  part  of  the  creditor's  demand,  and 
which  he  did  not  prove  under  the  deed  of  composition^ 
were  not  due  at  th^  time  the  deed  was  executed ;  whilst 
the  bill  in  question  was  due  a  week  before;  and  yet,  Lord 
Kenyan  said,  that  the  creditor  could  not  split  hb  de- 
mands and  come  in  under  the  composition  deed  for  part, 
and  sue  for  the  remainder  at  a  subsequent  time.     In  Cecil 

(a)  4  Term  Rep.  166.  (b)  4  East,  372. 
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V.  PlaisiinD,  Mr.  Baron  Hoiham  said  (o):  "  Where  there  1829. 
b  a  composition  to  take  a  smaller  sum  thaii  the  whole 
debt,  a  creditor  signing  it  cannot  afterwards  claim  any 
other  debt  then  due  to  him;  and  a  composition,  by 
which  creditors  agree  to  take  the  effect  of  their  respect 
tive  demands  in  a  less  beneficial  maimer  than  they  were 
before  entitled  to,  and  to  sign  a  false  schedule  in  order  to 
iodnoe  them  to  come  into  that  measure,  is  to  deceive  and 
defraud  them.'"  So,  in  Harrhy  v.  WaU  {b\  where  a  cre- 
ditor signed  and  executed  a  composition  deed,  although 
he  did  not  set  the  amount  of  his  debt  opposite  to  his  name 
in  the  deed^  yet  he  was  held  to  be  bound  by  the  terms  of 
the  eomposition,  to  the  amount  of  his  then  existing  debt 
With  respect  to  Ae  case  of  Puyler  t.  Homergham,  which 
has  been  reUed  on  jR>r  the  plaintiffs,  it  merely  decided, 
that,  if  the  provisions  in  a  deed  are,  upon  the  face  of  them, 
applicable  to  two  different  items,  it  may  be  averred  in 
pleading,  to  which  of  the  two  they  were  intended  to  be  ap- 
plied. Here,  however,  the  creditors  who  signed  the  sche* 
dole  represented  the  amount  set  opposite  their  respective 
names  as  the  whole  of  their  demands  on  the  defendant, 
and  the  plaintii&  mtist  be  bound  by  it,  otherwise  it  would 
be  a  fraud  on  the  sureties,  who  were  induced  to  become 
responsible  for  the  payment  of  the  last  instalment,  on  the 
ground  that  the  whole  of  the  defendant's  debts  were  in- 
dnded  in  the  schedule;  and  the  other  creditors  were  also 
led  to  brieve  that  the  phuntiflb  had  taken  the  composition 
for  the  whole  of  their  demand. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Janes^  in  sup* 
port  of  the  rule.  —  Although  it  must  be  admitted  that 
fnmd  will  vitiate  every  transaction,  yet,  here,  there  was  no 
fiaud  in  fiict;  for,  the  plaintiffi  only  wbhed  to  obtain  pay- 
ment of  the  bill  in  question  ficom  Murphy ^  the  acceptor, 

(a)  1  Anstr.  203.  (6)  1  Barn.  &.  Aid.  103. 
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1829.  and  accordingly  specified  the  amount  of  the  sum  opposite  to 
their  names  in  the  schedule,  for  which  they  agreed  to  com« 
pound,  and  which  was  according  to  the  terms  mentioned 
in  the  recital  of  the  deed,  by  which  the  general  words  in  the 
release  must  be  restricted  and  controlled.  The  cases  relied 
on  for  the  defendant  cannot  avail  him,  as  they  are  inappli- 
cable to  the  circumstances  of  this  case;  for  in  those  cases 
the  agreements  were  held  void,  either  on  the  ground  of 
fraud,  or  that  the  creditors  had  expressly  contracted  to  com- 
pound for  the  whole  of  their  debts;  whilst,  here,  the  plain- 
tiffs were  limited  to  the  amount  of  those  inserted  opposite 
their  names  in  the  schedule.  In  Leicester  v.  Rose,  all 
the  creditors  engaged  to  accept  payment  of  their  whole 
debts.  But,  in  Payler  v.  Homersham,  although  the  deed  re- 
cited that  the  creditors  had  agreed  to  take  fifteen  shillings 
in  the  pound  upon  the  whole  of  their  respective  debts,  and 
the  release  contained  words  equally  large  and  extensive  aa 
in  the  present  case;  yet,  the  Court  held,  that  a  creditor 
might  compound  for  a  part  of  his  demand  only,  on  the 
ground,  that  the  general  words  in  the  release  were  re- 
strained by  the  previous  recital  in  the  deed.  That  case  is 
not  only  in  point  for  the  plaintifis,  but  was  confirmed  and 
acted  on  by  Lord  Chief  Justice  Best,  at  OuUdhaU,  in  the 
late  case  of  of  Fennell  and  Others  v.  Day  (a).  There^ 
the  plaintiffs  proved  the  receipt  of  a  sum  by  the  defend- 
ant for  their  use.  The  defendant  then  proved  a  general 
release  by  deed,  in  the  usual  form,  dated  and  executed  by 
the  plaintifis  after  the  payment  to  the  defendant.  On  the 
release,  the  sum  of  825L  4«.  6c/.  was  written  opposite  the 
plaintiffs'  names.  Upon  this,  they  proposed  to  give  in  evi- 
dence, two  promissory  notes  of  which  the  defendant  was  the 
maker,  and  the  plaintiffs  the  payees,  dated  before  the 
payment  of  the  sum  to  the  defendant,  to  recover  which 
the  action  was  brought,  and  amounting  together  to  the 

{a)  C.  P.  May  Ut,  1828. 
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predse  sum  of  825^  4fs.  6dL ;  upon  which  it  was  objected  for  1829. 
the  defendant^  that  the  notes  were  not  admissible  in  evi- 
dence to  alter  or  control- the  deed:  But  the  Lord  Chief 
Justice  decided  that  they  might  be  received,  and  said,  that 
he  was  of  opinion  that  the  case  of  Payler  v.  Homerskam 
was  in  point,  as  it  established  the  principle,  that  general 
words  in  a  deed  might  be  restrained  by  the  recital;  other- 
wise^  parties  might  release  rights  of  which  they  were  ig- 
norant, and,  intending  to  discharge  one  debt,  would  dis- 
charge another:  and  the  Jury  found  a  verdict  for  the 
plaintiffs.  In  Harrhy  v.  Wall^  there  was  manifest  fraud, 
as  the  claimant  on  the  note  refused  to  specify  the  amount 
of  his  debt,  or  to  put  any  sum  opposite  to  his  name  in  the 
deed,  although  the  note  on  which  the  debt  was  found- 
ed was  in  the  hands  of  his  own  bankers  at  the  time; 
and,  in  the  report  of  that  case  at  NiH  PriuSg  Lord  El- 
lenboraugh  said  (a) :  ''  If  a  creditor  signs  a  deed  of  this 
nature,  and  declines  to  specify  the  amount  of  the  debt  for 
which  he  compounds,  he  should  not  subscribe  his  name  in 
an  unqualified  manner,  which  may  have  the  effect  of  in- 
ducing others  to  sign,  under  the  impression  that  he  has 
compounded  for  the  whole  of  his  demand."  Here,  how- 
ever, the  plaintifis  specified  in  the  schedule  the  amount  of 
the  debt  to  which  they  intended  the  release  to  apply»  and 
it  was  not  done  with  a  view  to  mislead  or  defraud  the 
other  creditors.  In  Cecil  v.  Plaistaw,  the  proceedings 
were  in  a  Court  of  equity,  and  instituted  on  behalf  of  a 
married  woman,  who  had  been  improperly  induced  to  join 
her  husband  in  the  security  on  the  composition,  and  there 
were  no  words  of  restriction  in  the  deed.  In  Holmer  v. 
Vmer^  there  was  clear  evidence  of  fraud,  as  the  drawer  of 
the  bill  was  about  to  make  the  defendant  a  bankrupt,  but 
was  prevailed  on  by  the  plaintiff  to  compel  him  to  execute 
the  composition  deed.  Here,  however,  the  plaintiffs  had 
a  distinct  and  separate  demand  against  the  acceptor  of  the 

(a)  2  Stark.  Rep.  198. 
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1829.         bit!)  and  they  had  a  rigbt  to  limit  their  demand  on  the  de^ 
fendant  to  the  amount  specified  in  the  schedule ;  for,  the 
securities  were  whoOy  distinct.    Their  immediate  reme- 
dy was  against  the  acceptor;  and,  as  the  defendant  request- 
ed that  the  bill  should  not  be  included  in  the  schedule, 
there  was  no  fraud  as  against  him  or  his  creditors,  as  the 
property  of  their  debtor  was  not  afieded  by  the  transac- 
tion.    If  the  plaintiffs*  demand  had  arisen  on  a  bond,  in- 
stead of  a  bill  of  exchange,  the  defendant  must  either  have 
pleaded  payment,  accord  and  satisfaction,  or  a  release. 
The  two  former  could  not  hare  availed  him;  and,  if  he  bad 
pleaded  the  latter,  and  the  release  were  given  in  evidence, 
as  the  only  sum  mentioned  in  the  deed  in  which  it  was  con- 
tained was  156/^,  it  could  only  apply  to  that  sum,  and  not  to 
that  which  the  plaintiffs  sought  to  recover  in  this  action* 
This  may  be  assimilated  to  a  case  of  bankruptcy  ^  and  in 
Harley  v.  Greenwood  (a),  it  was  held,  that  the  election  of 
a  creditor  to  take  the  benefit  of  a  commission  is  confined 
to  the  debt  actually  proved,  and  does  not  extend  to  distinct 
debts  ejusdem  generis  due  at  the  same  time.   So,,  here,  the 
plaintiffs  might  elect  to  take  a  composition  quoad  one  debt, 
but  not  as  to  another  which  was  distinct  and  independent 
of  the  former.     As,  therefore,  the  plaintifi%  obtained  no 
new  security,  and  did  not  split  an  entire  demand,  and 
there  was  no  fraud  on  the  defendant  or  the  other  credit- 
ors, they  are  entitled  to  recover  on  the  bill  in  question,  as 
they  only  meant  to  receive  a  composition  on  the  amount 
of  the  bill  inserted  in  the  schedule,  but  to  leave  the  other 
untouchedr 

Lord  Chief  Justice  Best. — I  still  continue  to  entertain 
the  same  opinion  I  formed  at  the  trial  f  and  I  there  came 
to  the  conclusion  I  did,  independently  of  the  terms  of  the 
composition  deed ;  and,  on  now  adverting  to  that  instru- 
ment, my  opinion  is  fortified  and  confirmed.     It  was  evi- 

{n)  5  Barn.  &  Aid.  95. 


IN  THE  TBNTH  Y^AR  OF  GEO.  IV.  67 

dendy  the  intention  of  the  parties,  that  the  defendant         1829. 
abould  be  released  from  all  tjie  then  existing  demands  of 
those  creditors  who  signed  the  deed.     I  do  not  feel  myself 
embarrassed  by  my  own  decision  in  FenneU  v.  Day;  and 
although  it  is  said,  that  I  decided  that  case  on  the  autho- 
rity of  Payler  v.  Hamersham,  yet  I  merely  held  that  the 
general  words  of  a  deed  might  be  restrained  by  the  recit- 
al, according  to  the  principle  established  by  that  case ;  and 
that  a  debtor  might  make  a  composition  for  a  portion  of 
his  debts,  where  all  the  other  creditors  are  cognizant  of 
the  fact.     But,  the  question  now  before  us  was  not  raised 
in  that  case,  and  is,  in  terms,  whether  one  creditor  can  split 
his  debt,  or  divide  his  demand  on  his  debtor,  without  men- 
tioning the  circumstance '  to  the  other  creditors  who  con- 
sent to  sign  the  deed  of  composition.     If  he  does  so  clan- 
destinely, and  they  remain  in  ignorance  of  the  fact,  it  is 
clearly  a  fraud  upon  them.     I  do  not,  however,  mean  to 
impute  moral  firaud  to  the  defendant,  but  it  is  a  fraud  in 
point  of  law;  and  a  practice  of  this  description,  if  sanction- 
ed, would  tend,  in  a  great  measure  to  encourage  gross 
fraud.     Considering,  therefore,  that  the  case  of  Payler  v. 
H&mersham  is  altogether  beside  the  present  question,  I 
think  the  nonsuit  was  proper,  and  that  it  may  be  sup- 
ported on  the  authority  of  other  decisions.  I  acted  on  that 
of  Hohner  v.  Viner,  which  is  not  to  be  considered  as  a 
mere  decision  at  Nisi  Prius,  as  it  appears  that  the  plain- 
tiff, against  whom  the  Jury  found  a  verdict,  afterwards 
moved  for  a  new  trial,  which  was  refused,  as  the  Court  of 
King's  Bench  agreed  in  opinion  with  Lord  Kenyan^  and 
adopted  his  ruling  at  the  trial.     There,  the  plaintiff  had 
two  demands,  and,  having  signed  the  deed  of  composition 
for  one  only,  and  not  for  the  other.  Lord  Kenyan  said, 
*'  That  it  was  not  to  be  allowed,  that  a  party,  having  several 
demands  against  an  insolvent  .person,  should  split  those 
demands^  and  come  in  under  the  composition   deed  for 
part,  and  sue  for  the  remainder  at  a  subsequent  time;"  and 
he  assigned  as  a  reason,  that  it  would  be  a  fraud  upon  the 
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(829.  Other  creditprSf  as  well  as  an  oppression  of  the  debtor^  who 
had  given  up  all  his  property  to  constitute  a  fund  for  their 
benefit.  That  language  applies  expressly  to  the  present 
casoi  and  no  decision  has  been  cited  as  tending  to  control  or 
refute  it.  In  Leicester  v.  Rose,  it  was  held^  that  the  taking  a 
different  security  from  the  debtor  by  some  of  the  creditors, 
was  a  fraud  on  the  others,  as  they  ought  all  to  be  placed 
in  the  same  situation;  and  that  where  the  creditors  in  ge- 
neral have  bargained  for  an  equality  of  benefit  and  mu- 
tuality of  security,  it  was  not  competent  for  one  of  them  to 
secure  any  partial  benefit  or  security  to  himself.  The  case 
of  Harrhy  v.  WcM  does  not  bear  very  strongly  on  the 
present,  as  there  the  deed  was  executed  in  blank,  the  cre- 
ditor not  having  set  the  amount  of  his  debt  opposite  to 
his  name;  and,  in  Cecils.  Plaisiow,  the  Court  o{ Exche- 
quer acted  on  the  principle  which  I  adopted  at  Nisi  Prius, 
and  am  now  disposed  to  uphold,  viz.  that,  where  a  creditor 
obtains  from  his  debtor  a  new  or  separate  security  for  part  of 
his  demand,  and  takes  the  composition  for  the  other  part 
only,  it  is  a  fraud  on  the  other  creditors;  for,  as  was  said  by 
Mr.  Baron  Hoiham,  "  it  is  an  unfair  attempt  to  gain  a  su- 
perior advantage  over  them,  by  a  fraudulent  concealonent 
of  the  truth."  Here,  therefore,  the  plaintiffs  ought  not 
to  have  signed  the  deed  for  a  less  sum  than  was  actually 
due  to  them  from  the  defendant;  and  the  full  amount 
of  their  demand  should  have  been  inserted  in  the  sche- 
dule, otherwise  the  other  creditors  might  have  been 
entrapped,  or  induced  to  sign  the  deed  by  being  led 
to  believe  that  the  whole  of  the  plaintiffs'  demand  was 
inserted  therein.  Therefore,  without  requiring  the  aid 
of  any  authority  on  the  subject,  the  principle  applicable 
to  this  case  appears  to  be,  that,  where  several  creditors 
meet  and  agree  to  sign  a  composition  deed,  they  must 
be  all  supposed  to  stand  in  the  same  situation,  and  one 
ought  not  to  conceal  any  circumstance  from  the  others, 
so  that  he  may  gain  an  advantage  by  such  concealment;  and, 
if  he  does,  it  operates  as  a  fraud  upon  them.    Here,  the 
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plaintifis  agreed  to  take  ten  shillings  in  the  pound  from  the         1829. 
defendant.     The  other  creditors  might  thereby  be  induced 
to  believe  that  it  was  as  much  as  his  estate  could  pay^  and 
that  it  was  therefore  useless  for  them  to  stand  out  for  their 
demand  in  fiill,  or  require  twenty  shillings  in  the  pound, 
when  tlie  plaintiffs  said  that  they  were  willing  to  accept 
ten ;  and,  if  they  were  led  to  suppose  that  the  plaintiffs  sign- 
ed for  the  whole  of  their  demand ,  when,  in  point  of  fact, 
they  did  not  sign  for  one  third,  it  was  impossible  for  the 
other  creditors  to  form  a  fair  or  correct  judgment  on  the 
subject.  .  At  all  events,  the  plaintiffs'  remedy  was  against 
Murphy  as  the  acceptor  of  the  bill,  and  they  ought  not  to 
have  sought  to  recover  its  amount  from  the  defendant, 
as  the  drawer ;  as  they  looked  to  Murphy  alone,  expect- 
ing that  he  would  pay  it.     Independently,  therefore,  of 
the  terms  of  the  deed,  I  am  clearly  of  opinion,  that,  if  we 
decided  in  favour  of  the  plaintiffs*  claim,  we  should  establish 
a  rule  that  would  lead  to  the  grossest  fraud  in  the  execu- 
tion of  instruments  of  this  nature.     As  to  the  analogy 
that  has  been  supposed  to  exist  between  cases  of  bank- 
ruptcy, and  those  of  parties  compounding  with  their  cre- 
ditorsy  it  does  not  appear  to  me  to  apply.     In  the  former 
case»  there  is  no  undertaking  or  agreement  between  the 
creditors,  that  each  shall  be  placed  in  the  same  situation. 
There  is  no  previous  meeting,  but  the  property  of  the 
bankrupt  is  vested  in  the  petitioning  creditor,  who  acts  on 
his  own  responsibility;  and  the  other  creditors  do  not  re- 
ly upon,  nor  are  they  influenced  by,  his  judgment.    Here, 
however,  the  only  question  is,  whether,  upon  looking  at 
the  terms  of  this  deed,  even  with  that  degree  of  refinement 
with  which  it  is  impossible  for  common  sense  to  keep 
pace,  it  is  not  evident  that  the  other  creditors  were  led  to 
suppose  that  the  plaintiffs  had  compounded  for  aU  their 
demands  on  the  defendant,   and  that  the   full    amount 
was  inserted  in  the  schedule.    It  has  been  insisted,  how- 
ever, that  the  words  '*  upon  ^nd  in  respect  of  our  said  se- 
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v€ral  debts/'  do  not  include  alL  But,  if  every  other  credi- 
tor had  the  same  mental  reservation  as  the  plaintiffs,  each 
might  keep  back  a  portion  of  his  demand;  and  although 
one  might  have  a  claim  on  the  defendant  to  the  amount  of 
.5,000/.,  yet  he  might  only  insert  fiO/.  in  the  schedule;  and 
such  a  deed  would  be  of  no  benefit  or  advantage  to  the 
debtor.  Here  the  deed  begins  by  reciting,  that  Hughes,  the 
.defendant,  by  reason  of  various  losses  in  trade,  was  unable 
'to  pay  his  creditors  the  full  amount  of  their  said  several 
-debts.  That  must  be  taken  to  apply  to  all  the  creditors 
who  signed  the  deed,  as  well  as  to  all  the  debts  owing  them 
<from  the  defendant;  for,  the  deed  goes  on  to  say,  that 
.they  had  agreed  to  accept  a  composition  often  shillings  in 
the  pound  upon  the  amount  of  and  in  fuU  for  their  re* 
spective  debts.  That  must  apply  to  the  whole  of  their 
debts;  and  the  purpose  of  the  schedule  is  to  prevent  those 
creditors  who  agreed  to  accept  the  composition  from  bring- 
ing forward,  at  a  future  time,  claims  which  were  not  men- 
tioned or  specified  in  the  deed.  The  payment  of  the 
fifth  or  last  instalment  was  to  be  guaranteed  by  the  bills 
or  notes  of  two  persons  named  in  the  deed,  and  who  be- 
came security  for  such  payment;  and,  if  such  a  reservation 
as  this  bill  of  exchange  could  be  made  by  the  plaintiffs  with 
the  consent  of  the  defendant,  as  their  debtor,  all  the  other 
creditors  might  have  obtained  securities  from  him  to  the 
amount  of  one  half  of  their  demands,  and  afterwards  sued 
the  defendant  upon  them,  ahhough  they  had  previously 
agreed  to  accept  ten  shillings  in  the  pound.  At  all  events, 
as  the  other  creditors  did  not  know  that  the  plaintiff  had  a 
demand  on  the  defendant  for  400/.,  the  amount  of  the  note 
in  question,  beyond  the  sum  inserted  in  the  schedule,  it 
was  a  fraud  on  them,  as  it  was  calculated  to  mislead  them; 
and  also  on  the  debtor,  as  they  had  given  him  a  geperal 
release  from  all  actions,  ^d  causes  of  action,  bills,  notes, 
and  sums  of  money,  and  securities  for  money,  as  well  as 
.all  claims  and  demands  which  the  several  creditors  who 
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signed  the  deed  ever  or  then  bad,  or  which  they  should  18*29. 
or  might  have,  sue  for^  or  demand,  against  the  defendant, 
on  account  of  any  debt,  claim,  or  demand  of  them,  in  re* 
sped  of  any  security  or  account  then  outstanding  between 
them,  with  or  against  the  defendant."  More  extensive 
knguage  to  discharge  the  defendant  from  all  securities 
then  existing  between  him' and  his  creditors  could  not 
have  been  used,  and  there  are  no  words  to  control  the 
demands  of  the  respective  creditors  to  the  particular  debts 
set  forth  or  specified  in  the  schedule.  The  ground, 
therefore,  on  which  I  rest  my  opinion,  is,  that,  if  reserva« 
tions  of  this  nature  be  permitted  to  creditors,  no  one  will 
in  future  agree  to  sign  a  deed  of  composition.  Such  an 
instrument  should  be  prepared  and  acted  on  uberrimd 
fide;  and,  to  promote  that  view,  I  think  we  shall  decide 
this  case  oh  a  true  principle,  by  holding,  that,  if  one  of 
several  creditors  does  not  fully  disclose  all  the  circum- 
stances, but  withholds  certain  facts,  and  reserves  part  of 
his  demand  on  his  debtor  when  he  agrees  to  accept  a 
composition,  he  cannot,  after  he  has  signed  the  deed,  take 
advantage  of  such  reservation,  which  was  improperly  con- 
cealed by  him  from  the  creditors  at  large. 

Mr.  Justice  Park. — 1  am  of  the  same  opinion.  In- 
deed, I  have  never  entertained  any  doubt  on  the  point, 
and  think  that  Courts  of  Justice  are  never  better  employed 
than  when  they  endeavour  to  ihake  the  principles  of  law 
coincide  and  be  consistent  with  the  rules  of  morality.  In 
Jackson  v.  Duchaire  (a),  A.  having  given  B.  a  certain 
sum  for  goods  in  advancement  of  C,  a  secret  agreement 
between  B.  and  C,  that  the  latter  should  pay  B.  a 
further  sum  for  the  goods,  was  held,  by  Lord  Ken* 
yon,  to  be  void,  not  merely  on  the  ground  that  C's  situ- 
ation was  thereby  altered  for  the  worse,  but  that  the  pri- 
vate agreement  was  a  fraud  upon  A.     That  principle  has 
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1829.  been  since  universally  adopted,  and  is  still  acted  up- 
on. It  appears  to  me,  that  no  person  of  common  sense 
can  read  this  deed,  without  saying  that  the  object  of 
all  the  parties  was,  that  the  defendant  should  be  dis- 
charged from  all  existing  debts  then  due  to  those  credit 
tors  who  agreed  to  accept  the  composition,  and  afterwards 
sigqed  the  deed.  The  persons  who  agreed  to  become 
sureties  for  the  defendant  for  the  payment  of  the  last  in- 
stalment, would  not  have  done  so,  if  they  had  not  thought 
that  he  was  to  be  discharged  from  all  the  then  ez- 
iating  demands  of  his  creditors;  and  that,  when  they  had 
signed  the  deed,  he  would  go  forth  to  the  world  a  free 
man:  and  not  that  he  should  be  afterwards  liable  to  be 
called  on  for  a  debt  actually  due  and  owing  to  the  plain- 
tiffs at  the  time  the  deed  was  executed.  Although  there 
might  have  been  an  agreement  between  the  plaintiffs  and 
the  defendant,  that  the  former  might  endeavour  to  pro- 
cure payment  from  Murphy ,  the  acceptor  of  the  bill,  yet^ 
if  they  found  that  there  was  no  chance  of  succeeding 
against  him,  they  ought  not  to  be  allowed  to  resort  to  the 
defendant.  I,  therefore,  think  that  there  is  no  ground  to 
disturb  this  nonsuit. 

Mr.  Justice  Burrough. — I  also  think  that  this  non- 
suit was  perfectly  right.  We  ought  not  to  allow  a  lax  con- 
struction of  deeds  of  this  description,  which  are  execut* 
ed  on  the  supposition  that  all  the  creditors  are  to  stand 
in  the  same  situation;  and,  here,  it  is  quite  clear  that  all 
those  who  signed  the  deed  meant  that  the  defendant 
should  be  released  from  the  whole  of  the  demands  which 
they  then  had  against  him;  if  so,  the  full  amount  of  the 
plaintiffs'  debt  should  have  been  inserted  in  the  schedule; 
for,  as  the  deed  recites  at  the  commencement,  that  the  de- 
fendant was  indebted  to  his  creditors  in  the  several  sums 
mentioned  in  the  schedule,  it  is  the  only  exception  speci- 
fied in  the  deed,  which  is  general  in  every  other  respect, 
and,  therefore,  shews  that  no  other  exception  ought  to  be 
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impfied.  It  is  the  peculiar  province  of  Courts  of  law,  to  i829. 
put  a  legal  construction  on  policies  of  assurance^  charter* 
parties^  and  other  instruments  of  a  like  description.  In  the 
late  case  of  Withingian  v.  Herring  {a)t  we  were  called  upon 
to  construe  the  nature  and  effect  of  a  power  of  attorney^ 
which  we  held  to  give  authority  to  an  agent  abroad  to  raise 
money  on  account  of  his  principals,  although  no  such  pow- 
er was  expressed  in  the  deed;  but,  the  words  were  of  the 
most  extensive  nature,  and  there  was  nothing  to  narrow  or 
control  them.  So,  here,  the  release  is  framed  in  the  most 
extoisive  words  possible,  and  is  not  controlled  by  the  reci- 
tal, or  by  any  other  part  of  the  deed.  By  the  release,  the 
defendant  was  discharged  from  all  existing  demands 
which  the  creditors  who  signed  it  had  against  him ;  and 
when  they  had  done  so,  he  was,  from  that  moment,  to  be 
considered  as  free.  The  plaintiffs  having  sued  the  de- 
fendant in  assumpsit  as  the  drawer  of  the  bill,  the  deed 
was  properly  given  in  evidence  under  the  general  issue; 
and,  when  produced,  was  conclusive  against  them,  as,  by 
the  terms  of  the  release  therein  contained,  the  defendant 
was  discharged  from  all  existing  bills,  notes,  securities, 
and  other  demands,  which  they  had  against  him  before 
and  at  the  time  of  signing  the  deed. 

Mr.  Justice  Gaselee. — Although  I  am  not  prepared 
to  concur  with  the  Court  in  the  decision  they  have  just 
]»t>nonnced,  I  am  fiir  from  regretting  the  conclusion  to 
which  they  have  arrived :  because  the  rule  they  have  laid 
down  win  be  most  beneficial  to  the  public  at  large,  as  it 
win  tend  to  prevent  fraud  in  the  execution  of  instruments 
of  this  nature.  I  admit,  that,  by  a  deed  of  composition, 
a  debtor  should  be  discharged  from  all  the  demands  of 
the  creditors  who  sign  it.  But,  I  very  much  doubt  whe^ 
ther,  by  the  authorities  as  they  now  stand,  we  are  war- 
xanted  in  so  holding.    The  case  of  Holmer  v.  Finer,  cer- 

(a)  Ante,  p.  30. 
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1829-  taialy  bears  a  near  resemblance  to  the  present ;  butj  therci 
the  debtor  gave  up  the  whole  of  his  property,  as  he  exe* 
cuted  an  assignment  of  eUl  his  effects  to  trustees,  for  the 
benefit  of  the  creditors  at  large.  Here,  however,  it  does 
not  appear  that  the  defendant  gave  up  his  property; 
for,  the  creditors  who  signed  the  composition  deed,  agreed 
to  take  his  own  notes  for  the  four  first  instalments,  pay- 
able at  four,  eight,  twelve,  and  fifteen  months,  and  the 
last  instalment  only  was  secured,  which  merely  amounted 
to  one  shilling  and  six-pence  in  the  pound,  as  bemg  the 
residue  of  the  composition.  In  Leicester  v.  Rose,  there 
was  a  private  stipulation  between  some  of  the  creditors 
and  the  insolvent,  that  he  should  procure  them  a  collate^ 
ral  security,  sufficient  to  cover  the  whole  of  their  demand; 
which  was  a  fraud  on  the  rest  of  the  creditors,  because, 
they  having  held  out  to  the  latter  that  they  would  come 
in  under  the  general  agreement,  had,  notwithstanding, 
stipulated  for  a  further  partial  benefit  to  themselves. 
These  cases,  therefore,  appear  to  me  to  be  distinguishable 
from  the  present,  whilst  that  of  Payler  v.  Homersham  is 
directly  in  point;  and  I  doubt  whether  we  ought  to  over- 
rule it,  which  we  shall  in  efiect  do  by  the  present  deci- 
sion. There,  a  release  contained  in  a  deed,  which  recited 
that  the  defendant  stood  indebted  to  his  creditors  in  the 
several  sums  set  against  their  respective  names,  and  that 
they  had  agreed  to  take  of  the  defendant  fifteen  shillings 
in  the  pound  upon  the  whole  of  their  respective  debts, 
whereby  the  creditors,  in  consideration  of  the  said  fifteen 
shillings  in  the  pound  paid  to  them  before  executing  the 
release,  each  and  every  of  them  did  release  the  defendant 
from  all  manner  of  actions,  debts,  claims  and  demands,  in  law 
and  equity,  which  they,  or  any  or  either  of  them,  had  against 
him,  or  thereafter  could,  should^  or  might  have,  by  reason 
of  any  thing  from  the  beginning  of  the  world  to  the  date 
of  the  release — and  it  was  held  to  release  nothing  but 
their  respective  debts,  and  all  actions  and  demands  touch- 
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ing  Ihem.  Therefore^  where,  to  an  action  of  debt  brought  1829. 
by  the  pledntiffs  on  the  defendant's  bond,  the  latter 
pleaded  this  release;  it  was  held,  that  the  plaintiffs  might 
reply,  that  the  bond  was  given  by  the  defendant  with 
others,  as  a  security  for  the  re-payment  of  bills  drawn  upon 
them  by  the  defendant,  and  for  monies  advanced  to  him; 
and  that  the  sum  set  against  their  names  in  the  release 
was  due  to  them  from  the  defendant  on  the  day  of  the 
release  on  his  own  account,  and  the  monies  intended  to 
be  secured  by  the  bond,  although  part  was  due  at  the 
time  of  executing  the  release,  were  not,  nor  was  any  part, 
toclttded,  or  meant  by  them,  or  by  the  defendant,  to  be  in^ 
duded  in  the  sum  set  against  their  names,  or  in  the  re^ 
lease : — ^The  Court  came  to  that  conclusion,  on  the  principle 
that  the  general  words  of  a  release  had  reference  to,  and 
might  be  restrained  by,  the  particular  recital;  and  Lord 
EUenbanntgh  said:  "  Common  sense  requires  that  it  should 
be  so;  and,  in  order  to  construe  any  instrument  truly,  you 
must  have  regard  to  all  its  parts,  and  most  especially  to 
the  particular  words  of  it."  Here,  the  recital  in  the  deed 
shews  the  sums  to  which  the  release  was  lo  apply,  visi* 
those  set  forth  in  the  schedule ;  and  the  words  of  the  re- 
lease m  Payler  v.  Hamersham  were  as  general  and  ex* 
tensive  as  in  this  case.  This  Court  also  held,  in  PearsaU 
▼•  SMmmerseti  (a),  that  the  extent  of  the  condition  of  an 
mdemnity  bond  might  be  restrained  by  the  previous  re- 
citals, although  the  words  of  the  condition  imported  a 
larger  liability  than  the  recitals  contemplated ;  and,  here, 
it  appears  to  me  that  the  agreement  by  the  creditors 
lo  accept  ten  shillings  in  the  pound  .in  full  for  their  re* 
spective  debts,  refers  to  the  sums  mentioned  in  the  sche- 
dule,  and  not  to  the  debts  generally.  As,  therefore,  I 
feel  it  impossible  to  distinguish  this  case  from  Papier  v. 
HomcrsAam,  I  cannot  fully  concur  with  the  Court  in  the 
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conclusion  to  which  they  have  arrived ;  yet,  I  am  happy  to 
say,  that  the  result  will  be  most  beneficial  to  the  public. 

Rule  discharged. 


Mondayy 
May-iSth. 

The  defendant, 
9i  fen-reeve,  or 
person  having 
the  care  of  cer- 
tain common- 
able lands,  sup- 
posing the  plain- 
tiff to  be  a  wil- 
ful  trespasser, 
caused  him  to 
be  apprehended 
and  taken  befi>re 
a  magistrate, 
who  dismissed 
the  complaint. 
The  plaintiff 
then  brought 
trespass  against 
the  defendant, 
and  obtained  a 
verdict,  which 
the  Court  set 
aside,  and  di- 
rected a  nonsuit 
to  be  entered, 
on  the  ground, 
that,  as  the  de- 
fendant was  act- 
ing under  colour 
of  the  statute  7 
&  8  Gee,  4,  c 
30,  he  was  en- 
tided  to  notice 
of  action  under 
the  4 1st  section: 
^Held,  9\»o, 
that  he  was  en- 
titled to  hU  fuU 
costs  as  be- 
tween attorney 
and  client,  by 
▼irtue  of  that 
clause. 


Wright  r.  Wales. 

J.  HIS  was  an  action  of  trespass  and  false  imprisonment. 
At  the  trial,  before  Mr.  Justice  Holroyd^  at  the  last  Sum- 
mer Assizes  for  Suffolk^  it  appeared  that  the  plaintiff*  was 
employed  in  making  a  road  over  certain  common  lands,  of 
which  the  defendant,  ssfen^eeve^  had  the  care;  and,  con- 
sidering the  plaintiff* to  be  a  wilful  trespasser,  he  caused  him 
to  be  apprehended  and  taken  before  a  magistrate,  who  re* 
fused  to  receive  the  complaint;  on  which  the  present  action 
was  brought,  and  the  Jury  found  a  verdict  for  the  plain- 
tiff^, leave  being  reserved  to  the  defendant  to  move  the 
Court  to  enter  a  nonsuit.  The  rule  was  obtained  according- 
ly, and  made  absolute  in  the  last  Term,  on  the  ground  that 
the  defendant  was  entitled  to  notice  of  action  under  the 
41st  section  of  the  statute  7  &  8  Geo.  4,  c.  30  (the  mali- 
cious trespass  act),  as  the  defendant  had  reason  to  sup- 
pose that  he  was  acting  under  colour  of  that  statute,  al- 
though the  plaintiff^  was  not,  in  fact,  committing  a  wilful  or 
malicious  injury  at  the  time  he  was  apprehended  (a). 

Mr.  Serjeant  fFilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  the  Prothonotary  might  tax  the 
defendant  his  costs,  as  between  attorney  and  client,  under 
the  41st  section  of  the  act;  which,  for  the  protection  of 
persons  acting  in  execution  of  the  act,  enacts,  **  that,  if 
a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff^  ^/loff 
become  nonsuit^  or  if,  upon  demurrer,  or  otherwise^  judg- 


(a)  See  Ante,  Vol.  2,  p.  613. 
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mcni  skall  be  given  against  the  plaintiffs  the  defendant  1829. 
shall  TecoTer  his  iull  costs  as  between  attorney  and  clienti 
and  haye  the  like  remedy  for  the  same  as  any  defendant 
hath  by  law  in  other  cases. "*  The  Court  have  already  de- 
cided, that  the  defendant  was  entitled  to  the  notice  of  ac- 
'  tion  required  to  be  given  by  that  clause,  and  he  is  conse- 
quently entitled  to  his  costs  in  the  terms  as  prayed. 

Mr.  Serjeant  Siaris,  and  Mr.  Serjeant  Bompas,  now 
shewed  cause. — In  order  to  entitle  the  defendant  to  his 
costs  under  the  41  st  sectioni  the  plaintiff  should  have 
been  found  committing  an  offence  against  the  act,  so  as 
to  justify  his  apprehension  under  the  S8th  section;  or  the  ' 
defendant  should  have  been  acting  in  pursuance  of  the 
statute,  so  as  to  entitle  him  to  the  benefit  of  the  41st  sec-, 
tion,  which  in  fact  he  was  not;  he  merely  supposed  that  he 
was  acting  under  colour  of  the  statute,  and  the  plaintiff 
was  not  a  trespasser  or  offender  within  the  meaning  of 
the  act. 

But,  the  Court  said,  that,  as  they  had  decided  in  the 
last  Term,  that  the  defendant  was  entitled  to  the  benefit  of 
the  41  at  section,  with  respect  to  the  notice,  and  that,  as 
it  had  not  been  given,  the  action  could  not  be  sustained, 
and  that  a  nonsuit  must  be  entered,  it  was  conclusive  on 
the  plaintiff;  and  that  they  saw  no  reason  to  induce  them 
to  believe  that  they  had  come  to  a  wrong  conclusion. 

Rule  absolute. 
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Ma^^h  Garner  r.  Shelley  and  two  Others, 

By  the  rules  of  a  X^HIS  wRs  sii  action  of  ossumfuU.    The  declaration  con* 

FriendlySodcty^       .  ,,,  .iiti/*-! 

tained  counts  for  money  had  and  received  by  the  d^end- 
ants  to  the  plaintiff's  use,  and  for  money  due  Vfoa  an  ac*> 
count  stated  between  them. 

The  cause  came  on  for  trial  before  Mr.  Justice  Gaseke, 
at  the  last  Assises  for  the  county  of  Stajford,  when  the  Ju- 
ry found  a  verdict  for  the  plaintiff— damages,  15/.  9s.f  sub- 
ject  to  the  opinion  of  the  Court  upon  the  following  case: — 


twelve  persona 
were  annually 
chosen  as  a  cob- 
mSttee,  who 
were  empower- 
ed to  settle  and 
determine  all 
gricTances,  dif- 
ferences, and 
disputes  which 
might  arise  re- 
lative to  the  af- 
fidrs  of  the  So- 
ciety, subject  to 
an  appeal  to  two 
magistrates,  by 
a  party  griered  3 
and  each  mem* 
ber  was  to  pay 
three  shillings 
annually  to  the 
Society's  medi- 
cal attendant 
The  plaintiff; 
who  had  been 
duly  appointed 


"  The  plaintiff  is  a  surgeon  and  apothecary.  In  the  year 
1821,  a  Friendly  Society  was  established  at  YoxaU,  sub^ 
ject  to  certain  rules,  arders,  and  regulations,  which  were  ia 
due  manner  allowed,  confirmed,  and  approved,  by  the  Jus-i 
tices  of  the  Peace  assembled  at  the  General  Quarter 
Sessions  of  the  Peace  for  the  county  of  Stafford,  held,  by 
adjournment,  on  the  10th  August,  18S2;  and  the  said 
such  attendant  rulcs.  Orders  and  regulations,  as  well  as  the  tables  of  the 
was  dUmissed     Socicty,  Were,  on  the  same  day,  deposited  with  the  Clerk 


Among 


and  another 
person  appoint- 
ed in  his  stead, 
but  against  bis 
consent,  and 
without  any 
meeting  of  the 
members  at 


by  the  commit- 
tee, without  any  of  the  Pcacc,  and  enrolled  at  the  same  Sessions. 

the  said  rules,  orders,  and  regulations,  are  the  following^ 

(that  is  to  say)-r- 

**  First — '  That  the  Society  was  established  for  the  pur-> 

pose  of  raising  by  subscription  from  the  several  members 

thereof^  and  by  voluntary  contributions,  a  stock  or  fund  for 

lurSng  iSlen***  ^^^  mutual  relief  and  maintenance,  in  old  age,  sickness, 

respecting  the 
pUinUff's  di». 
missal,  upon  an 
appiieatlon  by 

the  committee  to  two  magistrates,  they  recommended  a  general  meeting  of  the  Society;  which 
was  conrened  accordingly,  and  a  large  migority  of  the  members  TOted  for  the  plaintiff,  who 
sued  the  stewards  of  the  Society  for  the  allowance  receired  from  the  members  for  his  senrkea 
subsequently  to  his  dkmissal.  The  Jury  fowid,  that  the  committee  did  not  act  Umd  JUk  in 
dismissing  the  plaintiff:— A«M,  that,  as  such  dismissal  was  not  a  grievance  or  dispute  within  the 
Jurisdiction  of  the  committee,  the  plaintiff  was  entitled  to  recover  in  an  action  for  money  had 
and  received;  and  that  the  stewards  were  not  bound  to  pay  over  the  allowance  received  from  the 
members,  to  the  person  appointed  in  the  phdntiffs  stead,  although  the  committee  ordered  them  to 
do  so. 


and  infirmity,  and  for  the  benefit  of  the  widows  and  re- 
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pretentatiyes  of  deceased  memberB,  io  certain  casee^  and        1829. 
for  no  other  purposes  whatsoever*' 

'*  Second — *  That  twelve  discreet  and  intelligent  persons, 
members  of  the  Society,  should  be  annually  chosen  as  a 
committee,  which  committee,  or  any  five  of  them,  includ- 
ing the  stewards,  or  their  proxies,  should  have  the  power 
to  inquire  into,  settle,  and  determine,  all  grievances,  differ- 
ences and  disputes  whatsoever,  which  might  or  should  arise 
relative  to  the  affairs  of  the  Society,  save  and  except  thai 
the  parties  aggrieved  might  appeal  to  any  two  magistrates, 
as  empowered  by  the  acts  relating  to  Friendly  Societies. 
That  the  committee,  under  the  control  of  the  high  and 
deputy  stewards,  should  have  power  to  lend  and  dispose 
of  the  Society's  money  at  interest,  in  such  way  and  manner, 
and  in  aoch  sums,  as  they  believed  to  be  most  advanta- 
geous to  the  Society,  taking  good  and  proper  security  for 
the  same.  That  the  old  committee  should  nominate  and 
appoint  the  persons-  composing  the  new  one,  and  six  of 
them  at  least  should  be  annually  changed  by  ballot.  That 
iBBmediately  after  the  new  committee  was  chosen  and  form- 
ed, they,  the  said  committee,  should  agree  upon  and 
appohit  three  sufficient,  discreet,  and  intelligent  persons, 
among  the  twelve  composing  such  committee,  to  act  as  stew- 
ards, the  one  as  high  steward,  the  other  two  as  deputy 
stewards,  to  assist  and  help  him,  the  said  high  steward,  in 
the  execution  of  his  office.  Any  person  revising  to  serve 
the  office  of  high  steward  should  forfeit  5s. ;  and,  refusing 
to  serve  as  deputy  steward,  2$.  Gd.  The  high  steward,  in 
aDmattersofdbpute  or  disagreement,  either  in  the  com- 
wttee  or  Society  at  large,  should  always  have  the  power 
and  privilege  of  the  casting  voice;  and,  if  he  should  find 
it  requisite  to  consider  further  the  subject  under  discus- 
sion or  in  dispute,  he  should,  for  that  purpose,  be  at  liberty 
to  withhold  his  determination  for  the  space  of  one  month, 
or  twenty-eight  days,  provided  the. subject  would  admit  of 
such  delay.   That  tlie  three  stewards  should  give  their  joint 

h2 
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1829.  bond  to  the  Society  for  the  stock  entrusted  to  their  car^ 
and  disposal.  That  they  should  make  up  their  accounts^ 
and  deliver  up  every  thing  belonging  to  the  Society  to  the 
succeeding  stewards,  the  next  club  night  after  their  being 
appointed,  or  forfeit  10/.;  and  that  no  action  or  suit  what- 
soever should  be  commenced  without  the  approbation  and 
consent  of  the  committee  (or  the  major  part  of  them),  the 
high  steward  having  in  that,  as  in  all  other  cases,  the  pri-  . 
vilege  of  the  casting  vote.* 

"  Sixteenth— *  That  each  member  should  pay  three  shill- 
ings annually,  to  the  Society's  doctor,  in  consideration  of 
which,  in  case  of  sickness  or  lameness,  he  should  be  entitled 
to  the  necessary  medicines  and  attendance  his  situation 
might  require.  Every  member  to  pay  the  doctor,  whether 
in  or  out  of  his  limits,  provided  he  resided  not  more  thai> 
five  statute  miles  from  Yoxall;  and,  the  first  payment 
sliould  become  due  on  the  I9th  March,  18SS.' 

**  By  the  twenty^third,  three  trustees,  whose  names  were 
therein  mentioned,  were  appointed. 

*'  The  other  rules  and  regulations  did  not  affect  this  case.-* 

'^  When  this  society  was  established,  in  1821 ,  the  plaintiff 
was  duly  appointed  the  doctor  to  the  Society,  and  conti- 
nued to  fill  that  situation,  without  any  interruption,  till  the 
month  o{  August,  1826;  but,  before  that  time,  complaints 
of  his  negligence  and  misconduct  as  such  doctor  had 
been  made  by  different  members  of  the  Society,  to  the 
high  steward,  and  to  some  of  the  meqfibers  of  the  com- 
mittee. 

**  On  the  14th  August,  18S6,  a  meeting  of  the  committee 
was  held,  at  which  eleven  members  attended.  No  notice 
was  given  of  this  meeting  to  the  pbuntiff.  After  the  com- 
mittee had  assembled,  the  plaintiff  was  sent  for,  but  was 
not  at  home  and  did  not  attend.  A  Mr.  Femyhough  was 
also  sent  for.  At  this  meeting,  the  complaints  against  the 
plaintiff  were  discussed,  but  no  evidence  was  given  of  the 
facts,  and  a  vote  for  his  dismissal,  and  the  appointment  of 
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Mr.  FerayAottg^A  was  carried.  Eight  persona  voted  for  ^8^ 
Pemyhattgh,  and  two  for  the  plaintiff.  Mr.  Jacisom,  the 
then  Ingh  steward,  stated  that  the  meeting  was  called  to 
choose  a  fresh  surgeon  for  the  poor,  in  the  room  of  Mr. 
Garner,  (the  plaintiff),  because  he  had  not  attended  as  he 
ought  to  have  done;  but  it  did  not  appear  whether  any 
notice  had  been  given  of  the  meeting,  or,  if  any,  what  were 
its  contents. 

'*  The  following  is  a  copy  of  the  resolution  of  the  com- 
mittee:^— 

'<<  Resolved,  that  Mr.  Jokn  Gamer,  the  surgeon  and 
apothecary  of  the  Society,  be  henceforth  dismissed  from 
that  office ;  and  that  Mr.  Joseph  Femyhough,  surgeon  and 
apothecary,  Se  appointed  to  succeed  him;  and  a  proper 
proportion  only  of  the  members'  subscription  to  the  sur- 
geon and  apothecary  be  paid  to  the  said' John  Gamer, 
for  the  period  he  has  acted  as  such,  during  the  present 
year,  to  this  time;  and  that  the  remainder  of  such  sub- 
scription be  paid  over  to  the  said  Joseph  Femyhough.* 

*'  Also  orderied,  that  a  copy  of  the  following  notice  be 
delivered  to  Mr.  Gamer  forthwith. 

'* '  Sir, — You  are  hereby  informed,  that,  the  committee 
of  the  YoxaU  New  Friendly  Society  having  met  this  day  to 
consider  the  propriety  of  continuing  you  as  surgeon  to  the 
Society,  it  is  agreed  that  your  services  shall  cease  from 
this  day.  I  remain,  for  the  deputy  stewards  and  com- 
inittee,your-8&c  '  John  Jackxm: 

"  A  copy  of  such  notice  was  delivered  to  the  plaintiff  on 
the  same  or  on  the  following  day.  The  proportion  of  the 
members'  subscription  up  to  that  time  was  paid  to  the 
plaintiff,  who  did  not,  however,  acquiesce  in  the  dismissal, 
but  had  continually  from  thence  attended  as  many  of  the 
members  of  the  Society  as  would  permit  him  to  do  so; 
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amounting  to  more  than  the  nugority:  and  seventy-five  of 
them^  die  whole  number  being  from  one  hundred  to  one 
hundred  and  ten,  signed  a  paper  approving  of  him  aa  the 
doctor.  It  did  not  appear  when  the  resolution  was  aigned« 
On  the  Ist  December ^  1827,  it  had  no  signatures. 

''  The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  proceedings  of  the  committee  were  bond  fide  for  the 
.  investigation  of  the  complaints,  or  merely  for  the  purpose 
of  getting  rid  of  the  plaintiff*  and  appointing  another  me- 
dical man  in  his  stead.  The  Jury  found  the  latter,  and 
said  that  the  plaintiff  was  an  injured  man. 

*'  The  plaintiff  had  been  aiid  then  was  a  member  of  the 
Society. 

"The  defendants,  on  the  19th  Mareh^  1827,  were  elect- 
ed stewards  of  the  Society,  and  continued  to  act  as  such 
tiUMiy,  1828;  and,  in  the  early  part  of  that  year,  received 
from  each  of  the  several  members  of  the  Society,  accord- 
ing to  the  usual  course,  the  sum  of  three  shillings  for 
their  respective  payments  to  the  Society's  doctor,  under 
the  sixteenth  rule,  for  one  year,  ending  on  the  19th  Mareht 
1828,  which  amounted  in  the  whole  to  15/.  9s* 

*'  Upon  the  11th  March,  1828,  the  followuig  order  was 
made  by  the  committee  and  entered  upon  the  books  of  the 
Society: — 

'*  ^  At  a  meeting  of  the  stewards  and  committee  of  the 
"YoxaU  New  Friendly  Society,  held  at  the  Golden  Cup 
Inn,  in  YoxaU,  this  11th  day  of  March,  1828— Ordered, 
that  the  sum  of  15/.  9«.  be  paid  to  Mr.  Joseph  Femy^ 
hough,  surgeon  and  apothecary  to  the  said  Society,  that 
sum. being  the  amount  due  to  him  for  medicines  and  at- 
tendance for  and  on  the  sick  and  lame  members  thereof. 
We,  thf&  undersigned .  stewards  and  committee  of  the 
Society  aforesaid  considering  the  said  Mr»  Joseph  Femy^ 
hough  the  legally  appointed  surgeon  and  apothecary  to 
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such  Society ;  and,  we  also  further  Ratify  and  confirm  his         1829. 
appointment  to  the  said  office^  as  witness  our  hands.* 

**  Thia  order  was  signed  by  the  high  steward  and  ten 
other  members  of  the  Society. 

**  Disputes  having  arisen  respecting  the  aforesaid  vote  of 
dismissal  of  the  plauitiff,  the  committee  (including  the 
present  defendants),  and  many  members  of  the  Society, 
attended  before  two  of  the  Justices  of  the  Peace  of  the 
county  of  Stafford.  It  was  denied,  on  the  part  of  the  de- 
fendants,  that  the  magistrates  had  authority,  under  the 
statutes  (a),  to  settle  the  matter  themselves,  or  make  any 
order  respecting  it;  but,  upon  their  recommendation,  a 
public  meeting  of  the  Society  was  held  on  the  17th  De* 
cember^  1 827,  of  which  the  following  notice  had  been 
given. 

<'  <  YaxaU  New  Friendly  Society,  Dee.  6th,  1827. 
*"  It  having  been  agreed,  in  pursuance  of  the  recom- 
mendation of  the  magistrates,  at  their  meeting  at  Wich- 
mar  Bridges,  on  Saturday  last,  that  the  votes  of  the  mem- 
bers should  be  taken  at  the  next  dub-meeting,  to  be  held 
on  the  17  th  Deeember  instant,  for  a  surgeon  to  the  club, 
yoa  are  requested  to  attend  to  give  your  vote  on  that  oc- 


"  The  meeting  was  attended  by  the  present  defendants, 
who  were  stewards,  the  rest  of  the  committee,  and  by  a 
very  large  majority  of  the  members  of  the  Society ;  and  at 
such  meeting  fifty-three  voted  for  the  plaintiff,  eleven 
were  neuter,  and  three  voted  for  the  rival  surgeon. 

"  The  plaintiff,  before  the  action  was  brought,  demanded 
the  above  sum  of  15/.  9«.  of  the  defendants,  who  refused  to 


(«)33Gco.3,c.54.— 35Geo.3,     G«o.  3,  c.   125.— 59  Geo.  3,  c. 
€.  Illw-^i3  Geo.  3,  c.  111.-49      128. 
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1829         pay   him,  alleging   that  the  committee  considered  Mr. 
Femyhougk  to  be  the  legal. doctor/* 

The  question  for  the  opinion  of  the  Court  was — 
''Whether  the  plaintiff  was  entitled  to  recover  from 
the  defendants  the  said  sum  of  15/.  9s.  above  demanded, 
or.any  and  what  part  thereof.  If  the  Court  should  be  of 
opinion  that  the  plaintiff  was  so  entitled,  the  verdict  was 
to  stand  for  such  sum  as  they  should  think  fit ;  if  not,  a 
nonsuit  was  to  be  entered.**  . 
The  case  now  came  on  for  argument : — 

Mr.  Serjeant  Spankie,  for  the  plaintiff.— The  Jury  hav- 
ing found  that  the.  plaintiff  was  duly  appointed  the  doctor 
or  medical  attendant  to  the  Society,  on  its  being  established 
in  18S1,  it  was  incumbent  on  the  defendants, to  have  shewn 
that  he  was  legally  dismissed.  The  rules  did  not  empower 
the  committee  to  amove  him  from  his  situation,  their  duties 
being  liinited  and  confined  to  the  care  of  the  funds  and 
finances  of  the  company;  for,  the  second  rule  only  empow- 
ers them  to  dispose  of  the  society's  money  at  interest, and  for 
the  old  committee  to  nominate  and  appoint  a  new  one ;  but 
it  is  altogether  silent  as  to  the  appointment  of  a  surgeon  or 
any  other  person  or  officer  than  ^tewlEurds,  who  were  to  be 
appointed  by  the  new  committee.  Besides,  the  plaintiff 
had  no  notice  of  the  meeting  in  which  the  resolution  for  his 
dismissal  was  passed ;  and,  even  in  the  case  of  a  corpora- 
tion, who  have  a  power  to  amove  a  member,  such  power 
must  be  exercised  by  an  assembly  duly  convened  by  sum- 
mons. ,  The  King  v.  The  Mayor  of  Dancasier  (a).  The 
learned  Serjeant  was  proceeding  with  his  argument,  when 
he  was  stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Russell^  for  the  defendants.-r-If  the  rules 
of  a  Friendly  Society  be  framed  in  conformity  with  the  sta- 

(a)  2  Burr.  738.  See  also  The  King  v.  The  Mayor  of  Liverpool,  Id.  723. 
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tutes  by  which  it' is  fonned  and  regulated,  there  can  be         1829. 
no  doubt  but  that  the  committee  may  appoint  and  remove 
any  officer  belonging  to  such  society;'  and  here  the  com- 
mittee had  a  power  to  appoint  a  doctor  or  medical  attend- 
ant; and  they  had,  consequently,  an  authority  to  dismiss 
bim  without  the  sanction  or' concurrence  of  the  society  at 
laige/    By  the  secodd  rule,  they  were  empowered  to  in- 
quire into,  settle,  and  determine,  all  grievances,  differen- 
ces, and  disputes  whatsoever,  which  should  arise  relative 
to  the  affiurs  of  the  society.  They,  therefore,  had  a  right  to 
dismiss  the  plaintiff,  complaints  having  been'  made  as  to 
his  negligence  and  misconduct,  by  several  of  the  members, 
previously  to  the  convening  of  the  meeting  at  which  he 
was  dismissed.    But,  even  if  the  plaintiff  were  not  proper- 
ly dismissed,  he  cannot  be  entitled  to  recover  as  against 
tbe  defendants  in  this  action,  as  they  were  restrained  from 
paying  over  the  money  he  now  seeks  to  recover,  by  the  or- 
der of  the  committee  of  the  1 1  th  March,  18S8;  and  the 
defendants  were  bound  to  act  in  obedience  to  that  order. 
The  statute  S9  Geo.  3,  c.  128,  s.  9,  enacts,  "  that  the  rules 
of  every  Society  or  Institution  formed  under  the  authori^ 
ty  of  that  act,  shall  contain  provisions' with  respect  to  the 
powers  and  duties  of  the  members  at  large,  and  of  such 
committees  or  officers  as  may  be  appointed  for  the  manag- 
meht  of  the  affairs  of  such  Society,  and  that  such  Society 
should  not  be  subject  to  the  provisions  and  restrictions  of 
the  33  Geo.S,  RB  to  the  appointment  of  committees,  or 
otherwise,  with  respect  to  the  management  of  such  Socie- 
ty;** and>  here,  it  appears  that  the  rules  were  duly  confirm- 
ed and  approved  of  by  the  Justices  at  Sessions.  The  com- 
mittee, therefore,  might  dismiss  the  plaintiff,  if  they  thought 
that  the  person  who  was  to  succeed  him  would  pay  more 
attention  to  the  members. of  the  Society;  but,  actual  com- 
plaints had  been  made  against  him.  Although  it  has  been 
said,  that  he  had  no  notice  previously  to  his  dismissal, 
yet  be  was  sent  for  after  the  committee  had  assembled; 
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aildi  as  the  proportion  of  the  members*  subscription  was 
paid  to  him  up  to  that  dayj  and  he  received  it  without 
making  any  objection,  it  must  be  taken  to  operate  as  a 
submission  to  the  act  of  dismissal.  If  the  plaintiff  had 
felt  himself  aggrieved,  he  ought  to  have  made  his  com- 
plaint to  two  magistratesi  under  the  statute  S3  Geo.  3,  c* 
54,  8.  16;  and,  although  the  committee  attended  before 
such  Justices,  yet  they  declined  to  act,  but  delegated  their 
authority  to  the  committee,  which  they  ought  not  to  hare 
dene*  But,  as  Femyhough  was  appointed  to  succeed  the 
plaintiff,  at  the  meeting  in  Auguitf  1826,  and  the  defend* 
ants  were  not  elected  stewards  until  the  19th  Marchf 
18S7,  they  are  liable  to  pay  him ;  particularly,  as  they  were 
in  terms  directed  to  do  so  by  the  previous  order  of  the 
1 1th  March f  and  by  which  FemyhougKs  appointment  was 
ratified  and  confirmed.  If,  therefore,  he  were  to  com- 
mence an  action  against  the  defendants  to  recover  the  sum 
found  to  be  due,  and  directed  by  the  committee  to  be 
paid  to  him,  there  could  be  no  legal  defence ;  and  the 
plaintiff  now  seeks  to  recover  that  identical  sum. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
action  is  maintainable.  In  the  first  place,  it  does  not  i^ 
pear  to  me,  that  the  matter  which  the  committee  have  tak- 
en upon  themselves  to  decide,  can  be  considered  as  a  griev- 
ance or  dispute  within  the  terms  of  the  second  rule,  or  as 
being  within  their  province  to  determine*  If  they  intended 
to  prefer  a  complaint  against  the  plaintiff,  he  should  have 
had  previous  notice  of  it;  but  it  was  left  to  the  Jury  to  say, 
(and  properly),  whether  the  proceedings  by  the  committee 
were  bond^fide,  for  the  investigation  of  the  complaints,  or 
merely  for  the  purpose'  of  getting  rid  of  the  plaintiff,  and 
appointing  another  medical  man:  and  they  found  that  it 
was  for  the  latter  purpose  only.  They  have,  therefore, 
found,  in  effect,  that  the  meeting  was  convened  to  dismiss 
the  plaintiff,  and  appoint  another  in  his  stead,  who  was 
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a  friend  of  some  of  the  influential  members.  But  the  1829. 
parties  afterwards  attended  before  two  magistrates,  who 
reoommended  a  meeting  of  the  society  to  be  held,  which 
was  convened  accordingly,  and  it  was  decided  by  a  great 
majority  of  votes,  that  the  plaintiff  should  remain;  and, 
as  that  meeting  was  attended  by  the  defenflants  and  the 
rest  of  the  committee,  it  must  be  taken  that  they  acquies* 
oed  in  the  recommendation  of  the  magistrates,  and  the 
plaintiff's  rights  were  then  restored  to  him.  Although  it 
has  been  said,  that,  if  the  defendants  pay  to  the  plaintiff 
the  sum  sought  to  be  recovered  by  him  in  this  action,  they 
wiU  be  liable  to  pay  a  like  sum  to  Femyhough;  yet,  if  they 
pay  him,  they  will  do  so  in  their  own  wrong,  as  I  am  clear- 
ly of  opinion,  that,  under  the  circumstances,  the  jJalntiff 
is  entitled  to  recover. 

Bfr.  Justice  Park. — I  am  of  the  same  opinion*  It  ap- 
pears that  the  society  was  established  for  the  purpose  of 
raisiiq;  a  fimd  for  the  relief  and  maintenance  of  the  mem- 
bers in  old  age,  sickness,  and  infirmity,  and  ten  tunes  the 
amount  of  the  sum  which  the  plaintiff  seeks  to  recover, 
has  been  expended  out  of  the  funds  in  the  defence  of  this 
actioB. 

Mr.  Justice  Burrouoh. — ^I  think  there  should  have 
been  a  summons,  appearance,  and  hearing,  previously  to 
the  dismiBsal  of  the  plaintiff;  and  it  does  npt  appear  by 
the  case  that  it  was  at  all  authorized. 

Bfr.  Justice  Gaselee  concurred* 

Posiea  to  tlie  plaintiff. 
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1829. 

m^^L  HuNTt.,BLAQUIERE. 

Where  the  wife  ThIS  was  an  action  of  assumpsit  for  goods  sold  and  de- 
obtained  a  di  •      .,  ,       _^-         — -,  ,  , 
Torce  a  mentd     uvered.    Plea — The  general  issue. 

^D^^  of  the*  ^^  *«  *™J*  before  Lord  Chief  Justice  Best,  at  Guild- 
Spiritual  Coart,   ^aU,  at  the  Sittings  after  the  last  Michaelmas  Term,  it 

for  adultery  on  ° 

the  part  of  the  appeared,  that  the  defendant,  a  General  in  thearmyi  had, 
bevLi'rd^ti,  in  1814,  married  Lady  Harriet,  the  daughter  of  the  Mar- 
by  a  decree  of    q^ig  ^f  Toumseud,  who  had  6,000/,  for  her  fortune;   that, 

that  Court,  to       ^  .      '      .  '  '  * 

aUow  her  aU-  a  few  years  after  the  marriage;  the  defendant  treated  her 
tCTiy^pa^entef  with  Cruelty,  frequently  struck  her,  and  eventually  sent 
t'o"do'*w?— fl^M,  ^^^  to  her  former  home,  and  forbade  her  to  enter  his  house 
that  he  was  lia-  again;  that,  in  the  year  1820,  the  Ecclesiastical  Court 

blc  to  a  trades-     '^        » •  »  ^  ' 

man  for  necet-  pronouuccd  a  decree  of  divorce  a  mensd  et  thoro,  on  the 
tolhe'wffe^—  ground  of  adultery  committed  by  and  proved  against  the 
Heidf  also,  that  defendant^ who  was  also  ordered  by  a  decree  for  alimony, 

furniture  for  a     ,  •'  ^ 

house  might  be    to  allow  his  wifc  380/.  per  annum,  for  her  separate  main- 
Necessaries,  pro-  tenancc;  that  the  defendant  had  resided  in  France  ever 
sStobieto^'Ihe     ®"*^®  *®  decree;  and  that,  in  1827,  the  plaintiff,  an  up- 
rank  and  income  holsterer  at  Brighton,  ftimished  a  house  there  for  Lady 
Harriet,  which,  including  bedding,  &c.,  amounted  to 
ASIdL,  the  sum  sought  to  be  recovered  by  this  action.     It 
was  also  proved,  that  only  695/.  had  been  received  by 
Lady  Harriet,  on  account  of  alimony,  from  the  date  of  the 
decree  to  the  time  the  furniture  was  supplied ;  and  that 
the  Court  directed  the  alimony  to  be  paid  to  her  quar- 
terly. 

For  the  defendant,  it  was  contended,  that  the  liability 
which  devolved  upon  a  husband,  and  which  was  founded 
on  the  marriage,  must  cease,  when  the  connection  between 
him  and  the  wife  was  partially  dissolved  by  a  divorce  a 
mensd  et  thoro,  which  is  a  legal  separation  between  man 
and  wife,  and  a  recognized  dissolution  of  the  marriage; 
and  that,  in  addition  to  this  dissolution,  the  wife  having 
obtained  an  allowance  of  alimony,  by  the  decree  of  the 


IN  THE  TENTH  YEAR  OF  GEO*  IV. 

Ecclesiastical  Court,  no  agency  of  the  husband  could  be      ^1829 
implied  in  the  wife  to  bind  him,  even  for  necessaries;  and» 
that  thereby  her  right  to  do  so  was  for  ever  forfeited: 
that  Lady  Harriet  had  made  her  election  by  going  to 
the  Elcclesiastical  Court,  and  by'  which  she  lost  her  right 
to  resort  to  a  Court  of  common  law;  and  that  her  only  re- 
medy was  to  endeavour  to  enforce  payment  of  the  alimo- 
ny; and  that  a  tradesman  is  bound  to  inquire  into  the 
character  and  circumstances  of  a  female  before  he  gives 
her  credit;  that  a  decree  for  alimony  differs  from  a  case 
where  the  husband  covenants  by  deed  to  allow  the  wife  a 
separate  maintenance,  as  such  decree  is  of  itself  notice  to 
all  mankind,  and  the  effect  of  which  is,  that  the  wife  can  no 
longer  be  considered  as  the  implied  agent  of  the  husband. 
The  Lord  Chief  Justice  was  of  opinion  that  a  divorce 
a  mensd  ei  iharo  granted  on  the  complaint  of  the  wife  for 
the  infidelity  of  the  husband,  and  a  decree  of  alimony  found- 
ed thereon,  could  not  so  operate  as  totally  to  destroy  the  re- 
ktive  situation  of  the  parties;  for  that,  if  they  did,  the  wife 
might  absolutely  starve  in  the  event  of  the  alimony  not  be- 
ing paid : — ^He  said,  that  it  was  incumbent  on  the  defendant 
to  shew  that  the  decree  had  been  complied  with,  by  actual 
payment,  by  which  alone  he  could  be  exonerated  from  his 
liability  to  pay  for  necessaries  supplied  to  the  wife;    that, 
if  the  Jury  should  be  of  opinion  that  Lady  Harriet  had 
been  compelled  to  quit  the  defendant's  house  and  society, 
by  his  cruel  conduct,  she.  must  be  regarded  as  having 
been  turned  but  of  doors,  and  by  which  she  would  have 
an  impKed  credit  for  necessaries,  and  for  which  the  de- 
fendant was  liable;   that  no  provocation  could  justify  a 
man  in  striking  his  wife,  and  that,  if  he  so  conducted  him- 
self as  to  render  it  impossible  for  a  virtuous  woman  to 
continue  in  his  society,  she  must  be  considered  as  sent 
npcm  the  world  with  credit:  and  his  Lordship  finally  left 
it  to  the  Jury  to  say,  whether  the  furniture  supplied  by 
the  plaintiff  to  the  defendant's  wife  was   necessary  and 
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ia99.  tuitaUe  to  her  rank  and  siCoation  in  Ufe,  and  for  ia  style 
of  living  not  ezoeeding  S80/.  a  year,  that  being  her  fimited 
rate  of  income  by  the  terms  of  the  decree. 

The  Jury  found,  that  the  defendant  had  struck  his  wife 
and  turned  her  out  of  doors,  and  gave  a  verdict  for  the 
phiintiff  for  the  whole  of  his  demand ;  leave  being  reserved 
to  the  defendant  to  move  to  set  it  aside,  in  case  the  Court 
should  be  of  opinion  that  the  defendant's  wife  was,  by  the 
decree  of  divorce  a  mensd  et  ikoro,  and  the  award  of  ali- 
mony, divested  of  all  authority,  either  express  or  implied^ 
to  act  as  the  agent  of  the  husband,  so  as  to  bind  him  for 
debts  she  might  contract  for  necessaries. 

Mr.  Seijeant  SpanUe,  in  the  last  term,  obtained  a  nde 
jmW ,  that  this  verdict  might  be  set  aside  and  a  nonsuit  en- 
tered instead  thereof,  on  the  grounds — First,  that,  as 
there  was  a  divorce  a  mensd  et  tharOf  and  a  decree  for  ali- 
mcmy  in  the  Spiritual  Court,  the  defendant  was  not  liable 
to  be  sued  at  common  law,  even  for  necessaries  supplied 
to  the  wife.  If  the  parties  had  agreed  to  live  separate  by 
mutual  consent,  the  husband  is  not  only  bound  to  secure  a 
provision  for  the  maintenance  of  the  wife,  but  to  pay  it,  as  a 
consent  to  dissolve  ih^vtncula  matrimonii  is  infraudem  le^ 
gisf  but,  here^  the  wife  hasher  remedy  by  enforcing  the  de* 
cree  for  the  payment  of  alimony,  and  it  must  be  presumed 
to  be  paid,  till  the  contrary  be  shewn.  It  was,  therefore,  in- 
cumbent on  the  plaintiff  to  prove  that  it  had  not  been 
paid,  but  there  was  not  even  evidence  to  shew  that  the 
wife  had  ever  applied  for  it  Secondly — Furniture  for  a 
house  cannot  be  considered  necessary  for  a  woman  di- 
vorced from  her  husband,  and  who  had  only  an  allowance 
or  income  of  380/.  per  annum.  She  might  and  ought  to 
have  taken  lodgings;  and  in  Smith  v.  The  Sheriff  of  JliM- 
dleseXf  Lord  EUenborough  said  (a):  ''  I  know  of  no  case 

{a)  IS  East,  610. 
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where  a  husband  has  bem  held  liable  upon  a  contract  for        1§9^ 
the  hire  of  goods  made  by  his  wife  Kvhig  apart  from  himi        jj '     " 
as  for  necessaries.*'  v. 

BtAQVIKSl. 

Mr.  Serjeant  WUde,  and  Mr.  Serjeant  Husself,  now 
shewed  cause. — ^It  is  quite  clear  that  a  divorce  a  fn0t$$4  ^ 
Uaro  does  not  annul  or  destroy,  or  even  suspend,  all  the 
incidents  attending  the  marriage  state;  nor  does  a  decreei 
of  aKmony  against  the  husband  discharge  him  from  the  im-* 
plied  credit  which  the  wife  has  for  necessaries,  ynless  be 
shews  that  he  has  complied  with  the  decree,  by  dqe  pay* 
mmtofthealimony  awarded  tohis  wife  for  her  support.  The 
divorce  was  obtained  on  the  ground  of  adultery  committed 
by  the  defendant;  and  the  terms  of  the  decree  are,  "  that 
Lady  Harriet  BlaqtAere  ought,  by  law,  to  be  divorced  and 
separated  from  bed,  board,  and  mutual  cohabitation  with 
the  defendant,  her  husband,  until  they  shall  be  reconciled 
with  each  other/'  Such  a  divorce  does  not  constitute  the 
wife  a  feme  sok^  nor  invest  her  with  any  attributes  as 
soeb*  She  cannot  make  contracts  on  her  own  credit,  nor 
is  there  any  alteration  in  her  condition,  or  limitation  of  her 
eivil  rights  or  responsibilities,  except  to  justify  ber  io  living 
separate  and  apart  from  her  husbands  pn  the  terms  liinited 
by  the  decree.  In  I^ewis  y.  Le^  (a),  it  was  expressly  de- 
cided, that  a  divorce  a  ntemd  ei  thorp,  for  adultery  by  the 
wife,  does  not  destroy  the  relation  of  m^rriage^  but  mere- 
ly suspends  fpr  a  time  some  of  the  obligations  arising  out 
of  that  relation.  So,  in  Ellah  v.  Leigh  (6),  it  was  de- 
termined, that,  if  a  feme  coverte  living  separate  from  her 
husband,  and  having  alimony  allowed  her  by  the  Ecclesias- 
tical Court  pending  a  suit  there,  obtain  credit  in  her  own 
name,  she  cannot  be  sued  as  a  feme  sole;  and  in  Marshall 
T.  Button  (c),  where  all  the  former  cases  were  reviewed. 
Lord  Kenjfon  said  (d) :  '*  We  find  no  authority  in  the  books, 

(a)  3  Bsm.  &  Cms.  291 .  {(c)  S  Term  ^p.  545. 

(6)  5  Term  Rep.  6/9.  (rf)  Id.  548. 
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1829.        to  shew  thai  a  man  and  his  wife  can,  by  agreement  between 
themselves,  change  their  legal  capacities  and  characters; 
or  that  a  woman  can  be  sued  as  dLfeme  sole,  while  the  re- 
lation of  marriage  subsists,  and  she  and  her  husband  are 
living  in  this  kingdom."  Here,  the  suit  for  the  divorce  was 
instituted  for  the  benefit  of  the  wife,  and  the  decree  for  ali- 
mony is  not  to  deprive  her  of  the  implied  credit  by  which 
she  is  to  procure  necessaries  for  her  subsistence,  but  on* 
ly  to  give  her  a  more  immediate  or  direct  remedy  against 
the  husband  :  but  the  decree  cannot  be  enforced  against 
the  defendant,  as  he  left  this  country  shortly  after  it  was 
pronounced,  and  has  not  since  returned.     The  decree 
was  for  permanent  alimony,  and  the  Court  allowed  the 
wife  a  moiety  of  the  value  or  rental  of  an  estate,  of 
which  the  defendant  was  in  possession,  independently  of 
her  own  fortune.     Blaquiere  v.  Blaquiere  (a).     If,  in- 
deed, he  had  paid  the  alimony,  he  might  have  plead- 
ed such  payment  m  discharge  of  his  further  liability ; 
and,  if  he  had  proved  it,  it  might  have  been  an  answer 
to  this  action:  but  he  has  only  paid  695/.,  which  will  not 
cover  two  years*  alimony,  whilst  nine  are  now  due.     In 
Thompson  v.  Hervey  (6),  it  was  held,  that  a  pension  from 
the  Crown  would  not  discharge  the  husband  from  his  lia- 
bility to  be  sued  by  his  wife's  creditors,  by  whom  she  was 
supplied  with  necessaries;   and  here,  the  defendant  can 
only  be  discharged,  by  duly  and  regularly  providing  funds 
from  which  the  wife  might  maintain  herself;  and,  as  she 
was  driven  to  live  apart  from  him,  solely  through  his  own 
misconduct,  nothing  but  actual  payment  according  to  the 
terms  of  the  decree,  can  divest  him  of  his  liability  to  sup- 
port her.    In  Manhy  v.  Scott  (c),  the  wife  quitted  her 
husband  under  circumstances  of  great  impropriety,  and  he 
not  only  refused  to  take  her  back,  but  forbade  the  trades- 
man who  furnished  her  with  goods  to  trust  her;  and  the 

(a)  3  Phillimorc,  258.  (0  1  Sid.  109;  S.  C.  1  Mod.  124, 

{h)  4  Burr.  2177.  1  Lev.4. 
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decisbn  of  the  Court  turned  mainly  on  the  goods  being  1829. 
supplied,  contrary  to  the  express  prohibition  of  the  hus- 
band. According  to  the  report  of  that  case  in  Levinx,  Mr. 
JTostice  Twisden,  and  Mr.  Justice  Mallet ^  held,  that  the 
husband  should  be  charged,  and  asked  (a) — **  Though  ali- 
mony be  recoverable  in  the  Spiritual  Court,  yet,  if  the  hus- 
band be  obstinate,  and  will  hot  obey  their  sentence,  how 
shall  the  woman  live?  And,  if  he  will  obey  it,  yet,  how  shall 
she  live  in  the  mean  time?  '*  In  Burreti  v.  Booty  {b),  where, 
on  the  separiation  of  husband  and  wife,. the  former,  by  deed, 
conveyed  property  to  trustees,  for  the  use  of  the  wife;  in 
an  action  against  him  for  a  debt  subsequently  contracted 
by  tbe  wife  for  lodging,  it  was  held,  that  it  was  incumbent 
on  the  husband  to  shew  that  the  trustees  gave  effect  to 
the  deed,  by  taking  possession.  So,  in  Nurse  v.  Craig  (c), 
it  was  held  to  be  no  defence  to  an  action  of  assumpsit 
against  the  husband  for  necessaries  supplied  to  his  wife, 
that  he  had  covenanted  with  the  plaintiff  (a  trustee)  to 
pay  the  wife  a  separate  maintenance,  without  averring  or 
proving  the  regular  payment  of  the  allowance;  and  Mr. 
Justice  Chambre  asked  {d)-^*\  Of  what  use  is  the  covenant 
for  an  allowance,  if  the  maintenance  be  not  paid?  It  does 
not  give  a  credit  to  the  wife ;  for,  no  action  can  be  brought 
agunst  her.  Is  she  to  be  taken  into  a  Court  of  equity,  and 
to  wait  the  usual  period  for  decisions  of  this  sort?  Hqw  is 
she  to  subsist  in  the  mean  time?**  Here,  the  only  mode  of 
compelling  the  defendant  to  comply  with  the  terms  of  the 
decree,  is  by  a  writ  de  excommunicato  or  de  contumace  capi- 
exdoy  which  cannot  be  executed  against  him,  as  he  is  beyond 
the  jurisdiction  of  the  Spiritual  Court.  .  He  ought  to  have 
appointed  an  agent  here,  to  pay  the  alimony  regularly  to  his 
wife;  and  it  is  not  incumbent  on  a  tradesman  who  furnishes 
her  with  necessaries,  to  shew  that  it  has  not  been  paid.  If  it 

{a)  1  Lev.  5.  (c)  2  New.  Rep.  148, 

»8Tannt.343.  (d)  Id.  153. 
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1829.  had  been  paid,  the  articles  supplied  by  the  plaintiiF would 
be  deemed  necessary  for  her  support;  and,  whether  they 
were  to  be  considered  aa  necessary  or  not,  was,  most  pro- 
perly, left  to  the  Jury :  and  they  have  found  in  the  affirm- 
ative. The  liability  of  the  defendant  does  not  depend  on 
a  mere  contract,  but  on  an  absolute  duty  to  support  his 
wife  with  necessaries;  and  in  TugweU  ▼.  Heynum  (a). 
Lord  EUenborough  held,  that,  if  executors  neglect  to  give 
orders  for  their  testator's  funeral,  and  have  sufficient  as- 
sets for  the  purpose,  they  are  liable  upon  an  implied  pro- 
mise to  the  person  who  furnishes  the  funeral  in  a  manner 
suitable  to  the  testator's  degree  and  circumstances.  In 
Oxard  v.  Damford  (6),  Lord  Mansfield  said,  that,  ^'  where 
husband  and  wife  live  separate^  the  person  who  gives 'cre- 
(\it  to  the  wife  is  to  be  considered  a»  standing  in.  her 
place,  inasmuch  as  the  hUsband  is  bound  to  maintain  her; 
and  the  Spiritual  Court,  or  a  Court  of  equity,  will  compel 
him  to  grant  her  an  adequate  alimony."  Although,  in 
Anstey  v»  Manners (c),  Mr.  Justice  Pari  said,  ''that  die 
Kability  of  a  husband  for  the  debts  of  his  wife  does  not 
continue  after  a  divorce ;  **  yet,  there,  the  sentence  was  a 
vinculo  mairimonii,SLS  the  Court  prouounced  the  marriage 
to  be  null  ab  initia, 

Mr.  Serjeant  Spantie,  and  Mr.  Serjeant  Stephen,  in 
support  of  the  rule. — The  decree  for  alimony  exonerates 
the  defendant  from  the  liabQity  of  payment  for  necessaries 
afterwards  supplied  to  his  wife,  and.  the  only  remcfdy  a 
tradesman  who  ftimishes  them  may  have,  is,  by  seeking  to 
enforce  the  decree.  There  is  a  wide  distinction  where  man 
and  wife  are  separated  by  a  divorce,  and  alimony  is  decreed, 
and  where  the  husband  covenants  by  deed  to  ^provide  a  se- 
parate maintenance  for  her ;  for,  if  the  parties  separate  them- 


(a)  3  Camp.  298. 
(b)  Selw.  Niri  Prius,  7th  Edit.  247-        (c)  Gow's  N.  P.  Cas.  1 1, 
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aelres  voluntarily,  and  by  their  own  act « the  husband  can  on-  1829 
ly  discharge  himself  by  actual  payment  of  the  wife's  allow- 
ance ;  as  such  an  agreement  is  contrary  to  policy  and  mo- 
rality, and  is  considered  as  a  nullity  by  the  Spiritual  Court: 
but  a  decree  of  that  Court  is  recognised  by  a  Court  of  com* 
mon  law,  and  has  ever  been  consideired  as  binding  on  the 
parties.  Although  it  must  be  admitted,  that  a  divorce  a 
MAiatf  et  ihoro  does  not  dissolve  the  vinctdum  mairimonU^ 
yet  it  gives  the  husband  and  wife  distinct  and  sefpafate 
rights;  if  they  marry  again,  they  may  be  proceeded  agaikist 
in  the  fkxdesiastical  Court,  although  they  are  not  indicta- 
ble for  felony  under  the  statute  1  c/ac«  1,  c.  11,  as  they 
fiJl.witlun  the  exception  in  the  third  section.  But,  after 
such  a  divorce,  the  wife  cannot  administer  to  the  hus- 
band's effects,  as  she  has  a  separate  interest,  and  is  not 
such  a  wife  as  is  entitled  to  administration;  iSKm^  v. 
£farfe{a);  and  the  husband  cannot  release  her  rights.  In 
Chamberlaineyj,  HewsoHy  Lord  Chief  Justice  HoH  said  (i)  : 
''  If  a  fetae  covert  sue  sole  in  the  Ecclesiastical  Court  for 
defiuDUltioa,  as  she  may,  if  she  cohabit  with  her  husband, 
he  may  release  the  costs ;  but,  if  they  are  divorced  a  tnensd 
ei  ihoro f  he  cannot  rdease  the  costs:  and  the  reason  is, 
tfaatj  if  they  are  divorced  a  m^fi^if  e^^Aoro,  thie  husband 
allows  his  wife  alimony,  and  the  costs*  of  the  isuit  are  out 
of  the  alimony,  and,  therefore,  he  cannot  discharge  one 
more  than  the  oth^r.  Maiteramii  case  (c)  is  the  very  same/* 
IniSTflcrt^v.  Craig,  Sir  James  Man^eld  said(d): ''  Where 
a  woman  is  put  into  a  situation  with  respect  to  certain  pro* 
pefty,  as  z,feme  sole,  no  credit  is  given  to  the  husband; 
bot  those  who  supply  the  wife  trust  only  to  the  sepalrate 
fortnoe  which  they  know  that  she  has.  Nor  elm  any  as- 
sent of  the  husband  be  implied,  where  he  has  executed  a 


(a)  Free,  in  Chan.  2nd  Edit.         (c)  1  Salk.  115;  S.  C.  3  Bulst 
111.  264;  lRoUe'8Rep.436. 

(*)  6  Mod.  71.  W  2  New  Rep.  162. 
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1829.  deed  covenanting  to  pay  a  certain  stipulated  sum;  for,  I 
cannot  imagine  that  he  could  mean  to  make  himself  liable 
to  any  other  payment.*'  Here,  however,  the  character  and 
condition  of  the  parties  which  resulted  by  law  from  the 
state  of  marriage,  is  altered,  not  by  their  agreement,  but 
by  the  sentence  of  a  Court  of  competent  jurisdiction.  Al- 
though, therefore,  the  defendant  was,  by  the  divorce,  dis- 
charged from  all  liability  on  which  an  implied  assumpsit 
might  be  raised ;  yet  the  decree  for  alimony  is  conclusive, 
and  might  be  enforced  against  him :  and  every  remedy  at 
law  is  thereby  excluded,  as  it  was  a  sentence  pronounced 
in  rem  judicatam,  and  the  only  relief  the  wife  could  ob- 
tain would  be  by  an  application  to  the  Spiritual  Court,  to 
enforce  the  decree;  and  a  tradesman  who  supplies  her  with 
necessaries,  stands  precisely  in  her  situation,  and  has, 
through  her,  a  right  to  resort  to  the  decree,  which  is 
his  only  redress.  The  plaintiff  should  have  shewn  that 
the  defendant  was  contumacious,  or  that  he  bad  refused 
to  comply  with  the  decree,  but  no  proof  was  offered  that 
the  wife  had  ever  demanded  the  arrears  of  the  alimony 
alleged  to  be  due  to  her.  In  Manbyv.  Scott ^  the  decision 
did  not  turn  altogether  on  the  elopement  of  the  wife,  or 
the  prohibition  by  the  husband  to  the  tradesman  to  give 
her  credit,  but  on  the  principle  that  she  ought  to  have  ap- 
plied to  the  Spiritual  Court.  It  must  be  observed,  too,  that 
that  case  was  determined  in  the  time  of  the  commonwealth, 
when  there  was  no  Ecclesiastical  Court  to  which  the  wife 
could  appeal;  but  Mr.  Justice  Hyde,  in  his  argument, 
expressly  put  it  upon  that  point,  and  said  (a) :  It  is  not 
sending  the  wife  to  another  law,  but  leaving  the  case  to 
its  proper  jurisdiction,  it  being  of  ecclesiastical  conusance.** 
So,  Lord  Hale,  in  his  argument  in  that  case,  in  treating 
of  the  mode  in  which  the  necessities  of  the  wife  should  be 
supplied,  said  (b) :  **  Although  the  law  will  not  presume  so 

(«)  I  Mod.  132.  {h)  See  Bac.  Abr.  5th  Edit.  Vol,  1,  492. 
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much  illy  that  a  husband  should  not  provide  for  his  wife's  1829. 
necessities,  yet  there  is  a  severe  obligation  on  him^  not  on- 
ly  to  supply  her  in  case  of  exigencies  and  extreme  necessity, 
but  according  to  conveniency ;  but  the  law  has  not  made  her 
her  own  judgCi  or  provided  her  a  judicature  sufficient  to 
reform  the  close-handedness  of  her  husband;  where  she  is 
driven  to  an  extreme  necessity  and  want  of  subsistence, 
the  law  has  appointed  a  Judge  to  compel  the  husband  to 
supply  her,  I  mean  the  Chancellor.  Then,  for  her  con- 
Teniencies,  the  law  has  appointed  the  Bishops'  Courts. 
And,  whereas,  it  is  said,  that  this  is  not  the  common  kw; 
I  answer,  that  they  are  jurisdictions  appointed  by  the  com- 
mon law;  and,  concerning  the  amplitude  of  their  power, 
which  is  said  not  to  be  able  to  administer  a  remedy  suffi- 
cient for  this  disease,  I  say,  as  it  is  aided  by  the  brachium 
teculare,  the  power  of  it  falls  as  severely  upon  them  that 
disobey  it,  as  the  common  law  can  use  when  men  will  not 
pay  their  debts;  for  they  may  excommunicate,  and,  upon 
that  follows  imprisonment,  and  a  disability  to  sue  any  ac- 
tion." Here,  the  wife,  by  suing  in  the  Ecclesiastical  Court, 
and  obtaining  the  decree,  has  made  her  election,  and  she 
can  pursue  no  other  remedy,  eapressum  facii  cessare  iad" 
tmn;  and  as  she  has  a  legal  sentence  of  a  Court  of  coni^ 
petent  jurisdiction,  the  implied  liability  of  the  husband 
at  law  is  merged  in  the  decree  for  alimony,  which,  may 
be  enforced  either  by  her  or  her  creditor;  as,  by  it,  a  se- 
parate property[is  set  apart  for  the  maintenance  of  the 
wife ;  and«  it  must  be  assumed,  that  the  husband  has  obey- 
ed the  decree;  and  there  was  no  evidence  of  a  notice  or 
other  process  having  issued,  or  any  attempt  made  by  the  wife 
to  enforce[.it,  or  that  the  defendant  had  refused  to  comply 
with  it.  In  Keegan  v.  Smith  (a),  the  husband  was  deem- 
ed liable  for  necessaries  provided  for  his  wife,  while  a  suit 
was  pending  in  the  Ecclesiastical  Court,  and  alimony  had 
not  been  decreed  when  the  plaintiff's  demand  accrued; 

(a)  5  Barn.  &  Cress.  375. 
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1629.  and  Lord  Chief  Justice  ABboU  sud:  "  At  the  time  when 
this  credit  was  giTen,  it  was  uncertain  whether  any  or  what 
alimony  would  be  allowed.*'  But,  if  the  husband  refases 
to  pay  the  wife  the  alimony  decreedi  there  is,  besides  the 
ordinary  process  of  excommunication,  a  writ  at  common 
law/dtf  esioveriis  habendist  in  order  to  recover  it  (a);  and 
the  form  of  the  writ  is  to  be  found  in  CawelTs  Interpret' 
tr  (ft),  and  in  the  Regiitrum  Brevium  (c) ;  and  although  the 
better  remedy  now  appears  to  be  by  a  writ  de  excamnnh 
nicaio  capiendo,  yet  recourse  inay  be  had  to  the  former  (cQ. 
As  to  whether  the  articles  suppUed  by  the  plaintiff 
to  the  defendant's  wife  can  be  considered  as  ne^ressaries, 
it  was,  at  all  events,  incumbent  on  the  plaintiff  to  have  in- 
quired into  her  state  and  circumstances,  before  he  furnish- 
ed the  house.  But,  as  he  did  not  prove  that  he  made 
such  inquiry,  he  executed  the  order  at  his  peril.  Even 
if  Lady  Harriet  had  been  living  with  her  husband,  the 
•house  ought  not  to  have  been  furnished  without  hu  sanc- 
tion or  concurrence.  What  is  reasonable  for  a  lady  in 
her  station  of  Hfe,  living  apart  from  her  husband,  is  a 
question  for  the  Court  rathec.than  a  Jury;  and  in  Smith 
V.  The  Sheriff  of  Middlesex,  where  a  married  woman  liv- 
ing separate  from  her  husband,  was  supplied  by  a  trades- 
man with  furniture  on  hire.  Lord  EUenbarough  said,  that 
the  husband  was  not  liable  as  for  necessaries  supplied  to 
the  use  of  the  wife.  This  action  therefore  cannot  be 
sustained. 

Lord  Chief  Justice  Best. — ^This  was  an  action  by  the 
plaintiff,  a  tradesman,  by  which  he  sought  to  recover  the 
price  of  certain  household  furniture,  which  he  had  pro- 

(a)  i  Bl.  Com.  441.  against  the  obstinacy  of  the  hus- 

(6)  Tit.  "  AUmont/J*  band,  by  a  writ  of  excommunicato 

fc)  Page  89-  capiendo.    But  now  a  writ  de  am- 

(d)  In  Manby  v.  Scott  {\  Lev.  6),  tumace  capiendo  is  substituted  for 

it  is  said,  that  this  writ,  though  an-  that  writ  by  the  statute  53  Geo,  3| 

tient,  is  still  law,  although  the  law  c.  127,  wldch  is  in  the  nature  of 

has  now  provided  another  remedy  an  attachment  for  contempt. 
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\ided  and  delivered  to  Lady  Harriei  Blaquiere^  tlie  de-         192^ 
fendant*8  wife»    At  the  trial,  a  verdict  was  found  for  the        ^^^^ 
plaintifi^  and  a.rooiion  has  been  nade  to  set  it  aside,  and 
that  a  nonsuit  might  be  altered  instead  thereof,  on  two 
groundac-r^/Src^,  that  a  decree  of  the  Ecclesiastical  Court, 
awarding  aUmony  to  Lady  Harriei,  is  an  answer  to  the 
action — and,  secondly,  that  the  articles  supplied  by  the 
plaintiff  were  not  such  necessaries  as  should  be  furnished 
to  a  married  woman^  or  to  a  lady  in  her.  situation  of  life. 
I  shall  confine  my  opmion  to  the  facts  which  were  proved 
at  die  trials  and  whidi  were  expressly  found  by  the  Jury, 
«ia.  that  Ae  defendant  had  struck  his  wife  and  turned 
iier  out  of  doors.     Now,  if  a  man  turn  his  wife  out  of  doors, 
he  thereby  gives  her  an  implied  credit  for <  all  necessaries 
supplied  for  her  support  and  maintenance,  according  te 
her  degree,  or  the  rank  in  society  in  which  she  has  moved« 
This  ia.a  general  principle,  and  fully  established  by  several 
dedaiona;  and  the  defendant  is  answerable  in  tbis  action^ 
ualess  the  obligation  cast  upon  him  by  turning  his  wife  out 
of  his  boose,  be  discharged  by  his  subsequent  conduct.    It 
has  been  said,  however,  that  the  decree  of  divorcer  mensd  ei 
ikora^  and  the  award  of  alimony  by  the  Ecclesiastical  Court, 
is  a  sufficient  discharge.     But  the  payment  of  alimony  by 
the  husband  should  be  proved,  if  not,  a  tradesman  may 
maintain  an  action  of  this  description,  its  if  no  such  decree 
had  existed ;  and  no  decision  has  been  cited,  that  a  mere 
decree  for  alimony  is  suflScient  to  discharge  or  exonerate 
the  husband.    Although,  in  Manby  v.  ScoU,  the  opinions 
of  some  of  the  cfudges  seem  favourable  to  such  a  doctrine, 
yet  the  iH>int  decided  in  that  case  was  wholly  beside  the 
present  question.     There,  a  tradesman  had  furnished  ne- 
cessaries to  a  woman  who  had  eloped  from  her  husband, 
and  who  afterwards  wished  to  be  reconciled  to  him.    It 
must,  therefore,  be  inferred,  that  she  left  him  for  some  im- 
proper purpose,  or  eloped  with  a  criminal  intent;  as  the 
true  definition  of  the  word  elopement  is,  where  a  married 
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1829*         woman,  of  her  own  accord,  goes  away  from  her  husband^ 
Hunt         ^"^  lives  with  an  adulterer  (a);  and,  as  the  husband,  in 
V'  the  case  to  which  I  have  referred,  refused  to  receive  his 

wife  back  again,  it  was  held,  (and  most  properly)  that 
he  was  not  liable  for  necessaries,  for  such  a  woman  would 
be  unfit  to  be  the  mistress  of  a  family,  or  have  the  care  of 
her  children.  Jn  Govier  v.  Hancock  (6),  it  was  held,  that 
a  husband  was  not  bound  to  receive  or  support  his  wife 
after  she  had  committed  adultery,  although  he  had  before 
committed  adultery  himself;  and  the  Court  said,  that  the 
question  depended  upon  this,  whether  the  necessaries  were 
provided  before  or  afterahe  wife  had  committed  adultery: 
if  after,  the  action  could  not  be  maintained.  Undoubted- 
ly, in  Manby  v.  Scottt  some  of  the  Judges  say,  that  the 
wife  should  apply  to  the  Ecclesiastical  Court;  but  that 
such  is  her  only  resource,  is  contradicted  by  daily  prac- 
tice. If  it  were  not  so,  none  of  the  actions  which  have  of 
late  been  frequently  brought  by  tradesmen  for  necessaries 
furnished  to  married  women,  could  be  sustained.  Al- 
though I  entertain  the  greatest  possible  respect  for  what- 
ever fell  from  Lord  Hale,  yet  his  opinion  in  Manby  v. 
Scott  seems  to  be  contradicted,  if  not  answered,  by  Mr. 
Justice  Ttoisden,  who  said  (c):  '^Although  the  wife 
depart  from  her  husband,  yet  she  continues  his  wife, 
and  she  ought  not  to  starve."  If  a  husband  turn  his  wife 
out  of  doors,  he  is  bound  to  maintain  her,  and  from  that 
circumstance  alone  his  liability  arises  quasi  ex  contractu; 
and,  it  is  not  necessary,  in  such  a  case,  to  imply  an  actual 
contract,  for  an  implied  credit  is  thereby  given  to  the  wife, 
for  which  the  husband  is  liable,  he  having  done  an  act 
which  he  could  not  be  justified  in  doing.  I  should,  there- 
fore, feel  no  difficulty  in  deciding  this  case  upon  principle, 
without  the  guide  or  assistance  of  any  authority;  for,  the 

{a)  Sec  Toiiilin*8  Law  Diction-         {b)  6  Term  Rep.  603. 
ary,  3rd  Edit.  tit.  «  Klopemcniy  (c)  1  Mod.  132. 
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defendant  ia  clearly  liable  for  necessaries  supplied  to  his         1829. 
wtfe,  unless  he  could  shew  that  he  had  complied  with  the 
decree  of  the  Ecclesiastical  Courtj  and  obeyed  their  order, 
by  the  payment  of  the  alimony  they  thought  fit  to  allow  her. 
In  Nurse  v.  Craig,  three  Judges  of  this  Court  heldj  thati  if 
a  husband^  separated  from  his  wife,  by  deed,  covenant  to  pay 
her  a  certain  allowance  during  their  separation,  and  fails 
to  do  so,  he  is  liable  to  a  third  person  for  necessaries  sup- 
plied to  the  wife;  and  that  case  does  not  stand  solely  on 
its  own  authority,  but  its  principle  was  extended  by  Lord 
Chief  Justice  Gibbs,  in  Burrett  v.  Booty  (a),  where,  on 
the  separation  of  husband  and  wife,  the  former,  by  deed, 
assigned  certain  property  to  trustees  for  the  wife's  use;  in 
an  action  against  the  husband  for  a  debt  subsequently  con- 
tracted by  the  wife,  it  was  held,  that  he  must  shew  that 
the  trustees  gave  effect  to  the  deed  by  taking  possession : 
'*  for,"  said  his  Lordship,  '*  if  the  husband  does  not  take 
care  that  the  trustees  perform  their  part  and  pay  the  al- 
lowance, the  wife  is  left  destitute."    But,  it  has  been  said, 
that  thb  case  is  distinguishable,  as  the  wife  has  made  her 
election  by  resorting  to  the  Ecclesiastical  Court  and  obtain* 
ing  a  decree  there.    So,  in  Nurse  v.  Craig^  she  made  her 
election  by  consenting  to  the  contract  or  agreement  made  by 
the  husband,  to  have  a  separate  maintenance  secured  to  her. 
Blit  the  husband  is  not  discharged  by  such  a  contract,  or  by 
a  decree;  he  can  only  be  relieved  by  the  due  observance  of 
it:  that  is  his  only  legal  discharge,  and  which  is  consonant 
with  honesty  and  morality.   I  admit,  that,  in  thiiS  case,  if  the 
alimony  had  been  regularly  paid  to  Lady  Blaquiere,  the 
defendant  could  not  be  charged,  nor  could  this  action  be 
sustained,  but  he  never  performed  the  decree.     There  is, 
consequently,  no  pretence  for  saying  that  he  should  be 
exonerated  or  discharged  by  it.     The  decree  was  made  in 
1820,  and  by  which  the  Court  ordered  the  defendant  to 

(a)  8  Taunt.  343. 


199  CA8SS  IN  £MTBa  TBRM, 

allow  bis  wife,  for  alimony,.  380/.  a-tyeari  the  haying 
brought  him  a  ibrUine  of  6,000/.9  the  interest  of  which 
would  amounfe  to  300/.  per  aanwn  /  and,  from  the  time  of  the 
decree,  to  1829,  he. had  only  paid  695^  But,  it  has  been 
said,  that,  as  tlie  defendant's  implied  legal  responsibility  is 
merged  in  his  express  liability  under  the  decree,  the  for- 
mer cannot  be. resorted  to,  unless  it  be  shewn  that  the  de- 
cree is  not  available,  from  the  contumacy  of  the  defendant; 
but,  as  he  was  directed  to  pay  alimony  from  a  given  day, 
and  at  stated  times,  be  must  be  deemed  contumacious  if 
he  do  not  pay  at  such  periods;  and,  if  he  widies  to  re- 
lieve himself  from  future  liability,  he  must  apply  to  the 
Court,  and  state  hie  reasons  or  grounds  lor  relief.  But, 
untfl  he  does  so,  he  is  liable  to  pay  according  to  the  terms 
of  the  decree;  and,  if  the  wife  has  a  remedy  to  enforce  it, 
so  has  the  tradesman  who  supplies  her  with  necessaries* 
As  to  the  writ  de  estoveriis  habendiSf  it  is  now  obsolete, 
and  is  not  even  to  be  found  in  FiiMherberi^s  Naiura  Bre^ 
tnum.  But,  admitting  it  to  be  stilt  a  common  law*  remedy, 
yet  it  is  not  ancillary  to  the  proceeding  in  the  Ecclesiasti- 
cal Court;  and  the  wife's  being  entitled  to  such  writ  does 
not  carry  the  niatter  further  than  her  right  to  sue  in  that 
Court.  Although  she  may  elect  to  institute  proceedings 
there,  yet  a  tradesman  who  supplies  her  with  necessaries 
cannot  compel  her  to  go  there.  I  am,  therefore,  clearly  of 
opinion  that  the  defendant  is  not  discharged  from  his  liabili- 
ty :  and  this  case  appears  to  me  to  be  far  stronger  than  that 
o(  Nurse  v.  Craig ,  which  is  an  express  authority  upon  the 
point*  Bpt,  independently  of  that  decision,  I  think,  that, 
upon  principle,  this  action  may  be  maintained. 

As  to  whether  the  articles  supplied  by  the  plaintiff 
to  the  defendant's  wife  were  necessary  or  not,  was  a  ques- 
tion for  the  Ju)ry  to  determine;*  and  I  left  it  to  them  to 
eay,  whether,  with  an  income  of  S80L  a-year,  it  was  fit 
that  the  daughter  of  a  Marquis,  should  hire  a  house, 
and  furnish  it;  whether  the  plaintiff  supplied  her  with 
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proper  and  suitAle  fiunituie,  was  also  a  question  for 
the  Jury;  or  whether  she  was  bound  to  live  in  furnished 
lodgings.  They  thought  that  it  would  be  inconsistent 
with  her  income  and  station  in  life  to  be  obliged  to  live  in 
lodgings,  and  that  the  furniture  in  question  was  necessary 
and  proper  for  the  purpose  for  whidi  it  was  supplied; 
and  I  am  perfectly  satisfied  with  their  verdict. 

Mr«  Justice  Park. — I  concur  in  the  opinion  of  my  Lord 
Chief  Josticey  and  think  Aat  this  rule  must  be  discharged. 
The  question  is^  whether  a  deed  given  by  a  husband  for  the 
separate  maintenance  of  his  wife,  or  alimony  awarded  by  a 
decree  of  an  Ecclesiastical  Court,  will  discharge  him  from 
bis  liability  to  a  tradeisman  who  supplies  hid  wife  with  neces- 
saries, when  the  sum  secured  by  the  deed,  or  decreed  for 
alimony,  is  not.  paid.  I  am  of  opinion  that  it  will  not. 
The  Jury  have  found  that  the  defendant  forced  his  wife 
from  his  house,'  and .  was  guilty  of  cruelty  towards  her. 
No  fault  was  attributed  to  her.  The  divorce  was  ground- 
ed on  adultery  proved  to  have  been  committed  by  himself; 
andy  although  alimony  was  decreed  to  the  wife^  he  has  only 
complied  with  it  in  a  very  triffing  degree,  as  0,660/.  would 
be  doe  to  her  from  the  date  of  the  decree  to  the  time  the 
goods  were  supplied.  But  he  is  bound,  under  the  cir- 
eomstances,  to  prbvide  for  his  wife,  and  is  liable  for  neces- 
saries' supplied  to* her  by  another;  and  there  is  no  d^ision 
to  the  contrary;  but,  from  the  case  oiManby  v.  Scott  to 
the  present  day,  it  has  been  uniformly  held,  that  alimony 
must  not  only  be  secured  but  paid  by  the  husband.  In 
this,  all  the  text  writers  agree;  and,  in  Bacm^s  Abridge 
memij  that  learned  compiler,  in  treating  of  how  far  the 
husband  is  bound  by  contracts  for  necessaries  provided  to 
bis  wife,  sets  out  Lord  Chief  Baron  Hale*s  argument  in 
Mamby  v.  Scott  at  length;  the  summary  deduced  from 
which,  is  as  foHows  (a):  '*  It  is  clear  that  a  husband  is  ob- 

(«)  Bac.  Abr.  Sth  Edit.  tit.  «  Baron  und  Feme,''  (H.)  Vol.  1,  488. 
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liged  to  maintain  hb  wife,  and  mayi  by  law,  be  compelled 
to  find  her  necessaries,  as  meat,  drink,  clothes,  physic, 
&c.,  suitable  to  the  husband's  degree,  estate,  or  circum* 
stances;  it  seems  also  settled,  that  the  wife  is  not  to  be  her 
own  carver,  and  that  she  hath  not  an  absolute  power  of 
binding  the  husband  by  any  contract  of  hers,  though 
for  necessaries,  without  his  assent,  precedent  or  subse- 
quent; the  law,  therefore,  in  these  cases,  as  it  seems 
established  by  usage  and  practice,  is,  to  leave  it  to  to  the 
Jury  to  find  whether  the  husband  consented  or  not;  and 
though  no  express  consent  or  agreement  of  his  be  proved, 
yet,  if  it  appears  that  she  cohabited  with  her  husband, 
and  bought  necessaries  for  herself,  children,  or  family,  the 
husband  shall  he  chargeable,  and  the  Jury  may  find,  on 
their  oaths,  that  they  came  to  the  husband's  use,  he  being 
by  law  obliged  to  provide  for  them ;  also,  if  she  cohabits 
with  her  husband,  and  is  ever  so  lewd,  he  shall  be  liable 
for  her  necessaries,  for  he  took  her  for  better  for  worse ; 
so,  if  he  runs  away  from  her,  or  turns  her  avoay^  or  forces 
her,  by  cruelty  or  ill  usage,  to  go  away  from  him:  but,  if 
he  allows  her  a  separate  maintenance,  or  prohibits  parti*- 
cular  persons  from  treating  her,  he  shall  not  be  liable  dur- 
ing the  time  that  he  pays  such  separate  maintenance,  nor 
for  necessaries  taken  up  of  those  persons  particularly  pro- 
hibited ;  for,  in  these  cases,  no  consent,  but  rather  the  con- 
trary, appears;  but  a  general  warning  or  notice  in  the 
Gastette,  or  other  newspaper,  not  to  trust  her,  is  not  a  suf- 
ficient prohibition.  Also,  the  Jury  are  to  determine  as  to 
the  wife's  necessity,  the  husband's  degree  and  circumstan- 
ces, and  the  value  of  the  things  sold  and  delivered,  and 
give  a  verdict,  and  assess  damages  accordingly."  I  do 
not  feel  myself  called  upon  to  differ  from  the  decision  to 
which  the  Court  arrived  in  Manby  v.  Scott;  as,  there,  the 
wife  eloped  from  her  husband,  and  lived  away  from  him 
several  years,  and  afterwards  was  desirous  to  return  to 
him,  but  he  refused  to  receive  ker:  and  Mr.  Justice  Hyde, 
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in  deliyering  his  judgment,  quotes  the  case  of  the  prodigal  1829. 
son,  and  says  (a),  "  that  the  wife  ought  to  be  a  peniten* 
tiary  before  the  husband  is  bound  to  receive  heir,  or  give 
her  any  maintenance:"  which  is  sufficient  to  shew  that 
she  had  been  living  improperly.  Although,  in  Nurse 
V.  Craig,  the  Court  did  not  agree,  yet  the  opinion  of  Sir 
James  Mansfield  does  not  appear  to  me  to  be  so  satisfac- 
tory as  those  of  Mr.  Justice  Heath  and  Mr.  Justice 
Chambre;  and  the  latter  puts  the  case  expressly  upon  the 
ground,  that  the  wife's  maintenance  had  not  been  paid. 
No  sound  distinction  can  be  drawn,  whether  such  main- 
tenance be  secured  by  a  covenant  in  a  deed,  or  by  a  de- 
cree of  an  Ecclesiastical  Court;  and,  although  it  has  been 
said,  that  the  wife  has  her  remedy  at  law,  by  a  writ  of  de 
esiaveriis  habendis,  and  which  she  may  pray  in  aid  of  the 
decree  for  alimony,  yet  it  does  not  deprive  a  tradesman  of 
his  right  of  action  against  the  husband  for  necessaries 
fiimished  for  her  use ;  for,  as  Mr.  Justice  Chambre  em- 
phatically said  (i),  **  if  reason,  justice,  or  humanity  ought 
to  govern  in  the  present  case,  I  think  it  my  duty  to  con- 
sent 'to  the  allowance  of  this  action,  since  all  the  rea- 
sons upon  which  exceptions  to  this  kind  of  action  have 
been  founded,  totally  fail  in  the  present  instance;*'  and, 
after  stating  the  case  of  Todd  v.  Stoahes  (c),  he  says, 
that,  "  according  to  the  report  in  Lord  Raymond  {d),  it 
was  averred  in  the  plea  that  the  allowance  was  paid  ac- 
cording to  the  articles;'*  and,  after  referring  to  severiail 
other  authorities  he  says,  **  that,  in  all  these  instan- 
ces, it  appears  to  have  been  thought  necessary  to  lay 
a  foundation  for  the  exemption  of  the  husband,  by  shew- 
ing that  the  maintenance  had  been  duly  paid,  as  well 
as  seeured."*  It  has  been  said,  however,  that,  in  this  case, 
the  wife  should  enforce  the  decree  of  the  Ecclesiastical 
Court ;  but  she  must  first  obtain  funds  for  that  purpose,  and 


(fl)  See  1  Mod.  132.  (c)  1  Salk.  116. 

(A)  2  New  Rep.  152.  {d)  Vol.  1,  p.  444. 
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1829:  ^  it  would  be  impracticable  to  execute  a  writ  of  de  eomimiuh 
ee  capiendo  while  the  husband  is  abroad*  In  Nwse  v. 
CrcUgf  Mr.  Justice  Heaih  said  (a):  ''The  common  law 
does  not  relieve  any  man  from  an  obligation,  on  the  mere 
ground  of  an  agreement  to  do.  something  else  in  its  place, 
unless  that  agreement  be  performed^  The  agreement 
could  have  no  operation  in  destroying  the  husband's  li- 
ability, by  transferring  the  credit,  to  the  wife,  unless  ac- 
eompanied  by  payment."  Besides,  that  case  is  far  stronger 
than  the  present,  as  there  the  trustee  brought  the  action 
against  the  husband  for  necessaries  supplied  to  the  wife  by 
the  trustee  herself,  who  was  a  party  to  the  deed. 
'  Whether  the  articles  supplied  by  the  phdntiff  were 
necessary  or  not,  as  well  as  the  reasonableness  of  the 
charges,  were  questions  for  the  Jury;  for,  a^.^a»  said  by 
Mr.  Justice  Hyde^  in  Manby  v*  Seoiti  9  JtU7  of  mercers 
are  very  excellent  and  indifferent  Judges  to  decide  a  con- 
troversy between  a  husband  and  wi^,  as  to  what  articles  of 
dress  are  fit  or  suitable  for  her  degree.  The  case  of 
Keegan  v.  Smthf  doea  not  appear  to  me  to  have  any 
bearing,  on  this  question,  as,  there  the  credit  was  given 
before  the  decree  for  alimony  was  made,  and  it  was  un- 
certain whether  any  or  what  alimony  would  be  allowed. 
Here,  however,  as  the  defendant  neglected  to  pay  the  ali- 
mony decreed,  his  wife  must  starve,  unless  she  obtained 
some  credit  from  those  tradesmen  who  might  supply  her 
with  the  articles  necessary  for  her  support.  No  satisfac- 
tory answer  has  been  given  to  the  case  of  Oxard  v.  Dam* 
Jwrdf  where  Lord  Mansfield  expressly  drew  the  distinc- 
tion between  actual  payment  of  an  allowance^  and  a  mere 
agreement  for  an  allowance ;  for,  in  bis  charge  to  the  Jury, 
he  laid  it  down  as  clear  and  decided  law,  that,  "  where  the 
husband  and  wife  live  separate,  the  peraon  who  gives  cre- 
dit to  the  wife  is  to  be  considered  as  standing  in  her 
place,  inasmuch  as  the  husband  is  bound  to  maintain  her; 

(0)  2  New  Rep.  156. 
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and  the  Spiritual  Court,  or  a  Coutt  of  equity,  will  compel 
hhn  to  grant  her  an  adequate  alimony.  But,  if  she  elope 
from  her  husband,  and  live  in  adultery,  or  if,  upon  sepa- 
ratioDy  the  huiiband  agrees  to  make  her  a  sufficient  allow- 
ance, and  payi  it,  in  either  of  these  cases,  the  husband  is 
notliabte;  becausoi  in  the  former  case,  she  forfeits  all  title 
to  alimony ;  and,  in  the  latter,  has  no  farther  demands  on 
her  httsbAnd.**  And,  as  in  that  case,  the  defendantand 
his  wife  had  separated,  and  he  had  agreed  to  make  her 
an  allofrante,  but  had  never  paid  it,  the  Jury,  under  his 
Lordship's  direction,  found  a  verdict  for  the  plaintiff,  who 
had  supplied  the  wife  with  board  and  lodging.  That 
case  seems  to  tne  to  be  precisdy  in  point;  and  it  ap* 
pears,  that  in  a  similar  case  of  Turner  v.  Winter ,  his  Lord- 
ship nonsuited  the  plaintiff,  because,  on  separation,  the 
defendant  had  agreed  to  make  ail  allotrafiCe  to  his  wife, 
and  had  regularly  paid  it;  notwithstanding  the  plaintiff 
had  no  notice  of  the'  transaction.  In  Hodgkinson  v. 
Fletcher  (a).  Lord  EUenborough  left  the  question,  as  to 
the  adequacy  of  allowance,  to  the  Jury;  and,  in  Liddlow 
V.  WHmotf  his  Lordship  said  (6);  ''  Thd  only  question  is, 
whether  the  wife  has  been  provided  with  resources  ade- 
quate to  her  situation.  When  the  wife  lives  separately 
from  her  husband,  without  any  fault  of  her  own,  the  law 
provides  that  her  hiidbakid  shall  b^  liable  for  her  adequate 
maintenance." 

Mr.  Justice  Burrougr. — I  admit  that  it  is  incumbent 
on  tradesmen  who  furnish  supplies  to  a  wifd  living  separ* 
ate  from  her  husband,  to  look  at  her  circumstances,  and 
also  to  the  cause  of  the  separation.  If  she  elope  from  her 
husband  she  can  claim  neither  maintenance  nor  dower,  be- 
cause she  has  been  guilty  of  an  offence  in  the  eye  of  the 
bw;  but,  where  her  conduct  has  been  correct,  and  no  fault 

(<i)  4  Camp.  70.  (b)  2  Stark.  Rep.  88. 
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1829.  can  he  imputed  to  her,  and  the  husband  treats  her  with 
cruelty,  or  turns  her  out  of  doors,  he  is  liable  for  neces- 
saries supplied  to  her,  although  she  afteri^ards  commits 
adultery.  Here,  all  the  fault  is  on  the  part  of  the  de- 
fendant, and  no  imputation  has  been  attempted  to  be  cast 
on  the  wife.  He  has  been  ordered  to  allow  his  wife  ali- 
mony, by  a  decree  of  the  Spiritual  Court,  and  now  attempts 
to  avail  himself  of  his  own  wrong  by  neglecting  to  pay  the 
alimony,  and  also  refusing  to  pay  tradesmen  for  necessaries 
supplied  to  his  wife.  This  I  think  he  cannot  do,  either 
by  law  or  on  principle.  By  the  decree  for  alimony  by  the 
Ecclesiastieal  Court,  the  husband  is  bound  to  pay  it  re- 
gularly to  his  wife,  and  he  is  placed  in  the  same  situation 
as  if  he  had  agreed  to  allow  her  a  separate  maintenance 
by  deed.  From  the  case  of  Corbeti  v.  Poelmiz  {a)  to 
that  of  Nurse  v.  Craig,  it  was  averred,  oa  the  record,  that 
the  wife's  maintenance  had  been  duljf  paid,  as  well  as  se- 
cured; and  that  has  been  the  constant  course  of  pleading, 
and  if  payment  be  not  alleged  or  shewn,  the  husband  can- 
not be  discharged  from  his  liability ;  aiid  it  is  immaterial 
whether  the  payment  is  to  be  made  according  to  the  terms 
of  a  decree  for  alimony,  or  by  the  provisions  of  a  deed  by 
which  the  husband  covenants  to  make  an  allowance  to  his 
wife.  Here,  the  decree  was,  that  the  defendant  should 
pay  his  wife  380/.  per  annum,  by  quarterly  payments;  and 
it  was  proved,  that  695/.  only  had  been  paid>  although 
nine  years  have  elapsed  since  the  decree  was  made. 

As  to  whether  the  furniture  supplied  by  the  plaintiff  was 
necessary  or  not,  it  is  not  for  us  to  inquire.  She  formerly 
lived  with  her  husband;  and,  as  she  was  the  daughter  of 
a  Marquis,  and  with  a  fortune  of  6,000/.,  she  ought  to 
be  supplied  according  to  her  degree,  and  suitable  to  the 
station  of  life  in  which  she  had  previously  moved.  She 
could  not  have  lived  in  splendor  or  extravagance,  as  her 

(fl)  I  Term  Rep.  6. 
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income  was  limited  by  the  decree  to  380/.  a-year.  Stilly  1829. 
that  was  sufficient  to  enable  her  to  keep  a  housej  which 
mi^t  not  be  more  expensive  than  ready  furnished  lodg- 
ings. Although  it  has  been  said,  that  it  was  incumbent 
on  the  plaintiff  to  shew  that  the  defendant  had  not  paid 
the  alimony,  yet  he  could  not  prove  a  negative*  If  it  had 
been  paid,  it  was  the  duty  of  the  defendant  to  have  shewn 
it,  as  he  alone  could  be  cognizant  of  that  fact.  With  re^ 
spect  to  the  common  law  writ  of  de  esioveriis  kabendis,  I 
cannot  find  that  such  a  writ  was  ever  issued.  It  is  suf- 
ficient to  say  that  it  has  been  long  out  of  use,  and  was  on- 
ly given  in  lieu  of  alimony,  which,  in  the  case  of  a  divorce 
a  mensd  ei  thoro,  is  allowed  for  the  support  of  a  wife  out 
of  the  husband's  estate,  according  to  the  discretion  of  the 
Judge  of  the  Ecclesiastical  Court,  on  a  consideration  of 
all  the  circumstances  of  the  particular  case  before  him. 

Mr.  Justice  Gaselee. — This  case  has  been  so  fully  gone 
into  by  the  Court  that  I  shall  confine  myself  to  a  few  ob- 
servations. There  is  no  case  to  be  found  in  the  books 
where  the  wife  has  been  precluded  from  obtaining  credit 
for  necessaries,  if  her  husband  has  treated  her  with  cruelty, 
or  turned  her  out  of  doors,  or,  by  indecency  of  conduct, 
has  precluded  her  from  living  with  him.  In  Oxard  v. 
'Damfard^  Lord  Mansfield  said,  **  As,  in  all  cases,  the 
creditor  is  to  be  considered  as  standing  in  the  wife's 
place,  it  imports  him,  when  the  wife  lives  apart  from  her 
husband,  to  make  strict  inquiry  as  to  the  terms  of  separa- 
tion; for,  in  such  cases,  he  must  trust  her  at  his  peril:" 
and  his  Lordship  drew  the  distinction  between  a  mere 
agreement  by  the  husband,  and  the  payment  of  the  al- 
lowance to  the  wife;  and  in  Turner  v.  Winter,  it  appear- 
ed, that  the  husband  had  regularly  paid  the  allow- 
ance. By  this  decision,  we  shall  not  go  beyond  the  prin- 
ciple established  in  Nurse  v.  Craig,  and  there  the  ac- 
ticn  was  brought  by  the  trustee,  who  was  a  party  to  the 
deed,  and  who  sued  the  husband  in  nsstimpsit  for  neces* 

VOL.  III.  K 
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saries  supplied  by  sncb  trustee  to  the  wife.  There,  how- 
ever, no  objection  was  raised  to  the  form  of  action,  although 
the  husband  had  covenanted  for  the  payment  of  the  al- 
lowance by  deed ;  but  I  am  clearly  of  opinion  that  the  pre- 
sent was  well  brought,  and  that  the  plaintiff  was,  under 
the  circumstances,  entitled  to  recover.  As  to  whether  the 
furniture  was  necessary  or  not,  or  the  charges  reasonable, 
were  questions  purely  for  the  consideration  of  the  Jury, 
and  were  most  properly  left  to  them  by  my  Lord  Chief 
Justice.  The  rule  for  setting  aside  the  verdict  and  en- 
tering a  nonsuit,  must,  therefore,  be — 

Discharged. 


Thursday,  JaMES  EvANS  V.  WhYLE. 

May2Ut. 

The  defendant     1  HIS  was  an  action  ou  a  guarantie,  dated  on  the  3rd 
ra^e,by^hlch  -^p^Hf  1823,  and  signed  by  the  defendant,  and  by  which 

he  undertook  to  ^^  undertook  to  be  answerable  to  the  plaintiff  to  the  ex- 
be  aniwerable  ^  ^ 

tent  of  50/.  for  any  gold  he  might  supply  to  Evan  Evans,  (a 
working  jeweller),  for  the  purpose  of  carrying  on  his  trade. 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall, at  the  Sittings  after  the  last  Term,  it  appeared,  that  the 
plaintiff,  a  refiner,  supplied  Evan  Evans  with  gold,  from 
the  date  of  the  guarantie  to  the  end  o{  December,  1825, 
when  he  became  insolvent,  and  was  indebted  to  the  plain- 
tiffin  63/.  for  gold.  That,  in  the  course  of  their  dealings, 
Evans  applied  to  the  plaintiff,  to  discount  some  bills  of 
exchange  for  him,  which  he  did,  by  giving  him  cash  for 
one  half  of  their  amount,  and  furnishing  him  with  gold  for 
the  other.  That  the  ready  money  price  of  gold  was  4/.  7*. 
per  ounce,  and  that  the  plaintiff  charged  an   additional 


to  the  plaintiff 
to  the  extent  of 
bOL,  for  any 
gold  he  might 
supply  to  /.  S,r 
a  jeweller,  for 
the  purpose  of 
carrying  on  his 
trade.     The 
plaintiff  dis- 
counted bills 
of  exchange  for 
/.  S,,  and  gave 
him  the  amount, 
partly  in  money, 
and  partly  in 
gold.    J.S.d\d 
not  indorse 
some  of  the 
bills,  but  the 
whole  of  the 
gold  was  used 
by  him  in  his 

trade : — Heldf  that  this  was  not  a  supply  or  sale  of  gold  within  the  meaning  of  the  guarantie,  so  a* 
to  render  the  defendant  liable  under  it,  as  the  plaintiff  became  the  purchaser  of  the  bills;  and 
that,  as  to  those  which  were  not  iudorsed  by  J,  51,  he  took  them  at  his  own  risk. 

On  the  discount  of  bills  of  exchange,  one  half  of  the  amount  was  paid  in  cash,  and  goods  were  sup- 
plied for  the  other  half!  The  goods  were  charged  an  extra  price  per  month,  according  to  the 
length  of  time  the  bills  had  to  run,  and  interest  was  charged  on  the  money  advanced,  at  the  rata 
of  52.  per  cent.  But  the  discounts  being  bond  fide^  and  if  bills  had  not  been  given  the  same  charge 
would  have  been  made  for  credit  on  the  gold: — Held,  that  the  traniaction  was  not  usuiHms. 
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dbflliDg  per  month ,  according  to  the  length  of  time  the  1829. 
bills  had  to  run,  for  instance,  4/.  ds.  per  ounce  on  a  bill  at 
two  months,  4fL  lOg.  at  three  months,  and  so  on  progress- 
sively;  and  he  also  charged  interest  on  the  money  advanc- 
ed, at  the  rate  of  5/.  per  oenL  It  was  also  proved,  that,  if 
bills  had  not  been  given,  the  same  charge  would  have  been 
made  for  credit  for  the  gold,  being  at  the  rate  of  one  shil^ 
ling  per  ounce,  per  month,  and  that  all  the  gold  which  the 
plaintiff  furnished  was  used  or  manufactured  by  Evans  in 
the  course  of  his  trade.  Some  of  the  bills  were  not  indorsed 
by  Evans  to  the  plaintiff,  and  were  dishonoured  when  due. 
For  the  defendant,  it  was  insisted,  that  the  plaintiff 
could  not  recover,  as  the  dealing  between  him  and  Evans 
was  usurious,  and  that,  although  the  gold  was  used  by 
the  latter  for  the  purposes  of  his  trade,  still,  that  it  was 
not  sold  or  supplied  to  him  by  the  plaintiff  for  such  pur- 
poses, within  the  terms  or  meaning  of  the  guarantie;  but 
was,  in  fact,  part  of  the  consideration  or  purchase-money 
paid  by  the  plaintiff  for  the  bills  he  had  discounted,  and, 
as  to  those  which  were  not  indorsed  to  him  by  Evans,  he 
was  not  liable  for  their  amount,  but  the  plaindff  took  them 
at  hu  own  risk.  His  Lordship,  however,  was  of  opinion, 
that  as  all  the  gold  was  used  by  Evans  in  the  course  of 
his  trade,  although  the  plaintiff  had  taken  bills  for  it  from 
him,  and  charged  him  the  discount,  the  transaction  was 
within  the  terms  of  the  guarantie,  as  the  taking  the  bills 
might  be  beneficial  to  the  defendant  as  the  surety  of 
Evans;  as,  if  such  bills  had  been  paid  by  the  acceptors  or 
other  parties  to  them,  they  would  operate  to  discharge 
die  defendant,  quoad  the  gold  supplied  to  Evans  for 
their  amount.  The  Jury  accordingly  found  a  verdict  fot 
the  plaintiff— damages,  501, 

Mr.  Seijeant  Wilde,  on  a  former  day  in  this  term,  oh- 
tuned  a  rule  nisi,  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds:  First,  that  the  con** 
uract  was  usurious — and  Secondly,  that  the  gold  was  not 

K  2 
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1S29.        supplied  OD  the  terms,  or  within  the  meaning  of  the  gaa« 
rantie. 

First,  although  in  Floyer  v.  Edwards  (a),  where  a  per^ 
son  who  sold  gold  and  silver  wire  at  three  months'  credit,but 
stipulated,  that  in  case  the  money  was  unpaid,  the  vendee 
should  allow  him  a  half-penny  an  ounce,  per  month,  till  the 
debt  was  discharged ;  and  the  allowance  was  according  to 
an  usage  in  that  particular  branch  of  trade,  but  above  the 
legal  rate  of  interest;  it  was  held,  that  the  contract  being 
a  bond  fide  sale,  was  not  usurious:  yet,  here,  the  gold  was 
not  sold  in  the  course  of  trade,  but  was  supplied  as  part 
payment  on  the  discount  of  the  bills ;  and  as  it  was  charg- 
ed at  a  higher  rate,  according  to  the  length  of  time  the 
bills  had  to  run,  the  contract  was  clearly  usurious.  In 
Davis  V.  Hardacre,  Lord  EUenborough  said  (6),  ^'  where 
a  party  is  compelled  to  take  goods  in  discounting  a  bill  of 
exchange,  I  think  a  presumption  arises  that  the  transac* 
tion  is  usurious*  When  a  man  goes  to  get  a  bill  discount- 
ed, his  object  is  to  procure  cash,  not  to  incumber  himself 
with  goods.  Therefore,  if  goods  are  forced  upon  him,  I 
must  have  proof  that  they  were  estimated  at  a  sum  for 
which  he  could  render  them  available  upon  a  re-sale,  not 
at  what  might  possibly  be  a  fair  price  to  charge  to  a  pur- 
chaser who  stood  in  need  of  them/' 

Secondly,  the  gold  was  not  sold  to  Evans  for  the  pur-» 
pose  of  carrying  on  hb  trade  within  the  terms  of  the  gua- 
rantie.  The  parties  meant  that  he  should  only  be  sup« 
plied  with  gold  which  was  absolutely  necessary  for  manu-> 
facture ;  and  the  defendant,  as  his  surety,  could  not  be 
deemed  liable  for  gold  furnished  on  credit,  by  way  of  dis* 
count,  which  was  a  distinct  and  separate  transaction,  and 
a  course  of  dealing  not  contemplated  at  the  time  the  gua* 
rantie  was  given. 

Lord  Chief  Justice  Best. — All  the  gold  sold  by  the 

(a)  Cowp.  n2i  S.  C.  Lota,  595.  (6)  2  Gamp.  376. 


Whyle, 
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plaintiff  to  Evans  was  used  by  the  latter  in  the  way  of  1829. 
his  trade.  The  transaction  on  the  discounting  the  bills  was  ^^^^^ 
fair,  and  bondjide;  and  it  did  not  appear  that  the  plaintiff 
had  made  a  higher  charge  for  the  gold  than  if  it  had  been 
sold  on  credit,  as  it  was  the  usual  course  of  the  trade  to 
charge  an  extra  shilling  per  ounce, /ler  month,  beyond  the 
ready  money  price;  and  the  Jury  thought  that  it  was  rea- 
sonable. There  is,  consequently,  no  ground  to  disturb 
the  verdict  on  account  of  usury;  but  whether  the  gold  was 
supplied  within  the  terms  of  the  guarantie,  is  a  ques^ 
tion  deserving  consideration.  The  inclination  of  my  mind 
now  is,  that  it  was  not. 

The  rule,  therefore,  was  granted  on  that  point  only. 

Mr.  Serjeant  Taddyno^  shewed  cause. — Although  the 
plaintiff  discounted  bills  iot  Evans  on  the  sale  of  the  gold, 
yet,  as  the  whole  of  it  was  used  by  him  in  the  course  of 
his  trade,  the  supply  was  within  the  meaning  of  the  guar- 
antie; and  there  was  nothing  to  escclude  the  purchaser 
from  giving  bills  in  payment,  or  to  prohibit  the  seller  from 
discounting  them.  Whether  bills  had  been  given  or  not, 
the  gold  was  furnished  at  the  same  price,  as  it  was  proved 
that  it  was  the  regular  practice  of  the  trade  to  charge  one 
shilling  per  month  per  ounce  for  credit.  The  bills,  in  fact, 
placed  the  defendant  as  a  surety  for  his  debtor  in  a  far 
better  situation,  as  they  might  have  been  paid  by  the  ac- 
ceptors or  drawers,  or  other  parties  to  them;  and  as  there 
can  be  no  question  but  that  the  sale  of  the  gold  to  Evans 
was  bond  fide^  it  falls  within  the  meaning  of  the  gua* 
rantie,  by  which  the  plaintiff  was  to  have  the  value  of 
gold  supplied  by  him  to  Evans  secured  to  a  given  amount. 
Iff  indeed,  any  of  the  gold  had  been  re-sold  by  EvanSf 
it  would  have  been  a  different  question;  but,  as  it  was 
proved  that  the  whole  of  it  was  used  by  him  in  his  tradci 
and  the  parties  contemplated  that  credit  should  be  giv- 
en to  him  to  the  extent  of  50/.,  the  mode  in  which  he 
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1829.  proposed  to  pay  for  the  gold  would  not  alter  the  nature  of 
the  transaction;  and  it  Evans  failed  to  pay  for  it,  the  de- 
fendant undertook  to  do  so,  and  he  is,  consequently,  liable 
on  such  undertaking. 

Mr.  Serjeant  WiMe,  in  support  of  his  rule. — ^The  plain- 
tiff's demand  on  the  defendant  is  not  covered  by  the 
guarantie,  which  must  be  construed  strictly,  and  in  favour 
of  the  latter  as  a  surety.  Although  the  gold  was  applied  by 
Evans  to  the  purposes  of  his  trade,  yet  the  circumstances 
Under  which  it  was  furnished  were  wholly  beside  the  guaran* 
tie,  as  the  gold  was  given  in  lieu  of  money  on  the  discount 
of  bills  of  exchange,  of  which  the  plaintiff  became  the 
purchaser;  and  he  had  his  remedy  against  the  different 
parties  who  might  be  liable  on  the  bills,  and  by  which  he 
was  deprived  of  his  right  to  recover  as  against  the  defend- 
ant on  his  undertaking.  If  the  plaintiff  had  drawn  bills 
on  Evans  for  the  amount  of  the  gold  supplied,  there  could 
have  been  no  doubt: — but  Evans  was  no  party  to  some  of 
the  bills,  as  the  plaintiff  did  not  even  require  him  to  in* 
dorse  them;  and  a  person  who  discounts  a  bill  for  another 
becomes  the  purchaser  of  it,  and  takes  it  subject  to  all  its 
incidents,  and  at  his  own  rbk.  So,  if  Evans  had  accepted 
bills  drawn  on  him  by  the  plaintiff  for  the  amount  of  the 
gold,  and  dishonoured  them,  the  latter  would  have  been 
remitted  to  his  original  demand;  but  as  he  discounted  bills 
drawn  and  accepted  by  third  parties,  it  is  immaterial  whe- 
ther he  became  possessed  of  them  by  the  payment  of  mo-^ 
ney  or  by  the  delivery  of  gold.  At  all  events^  it  was  not  a 
mode  of  dealing  contemplated  by  the  parties  at  the  time 
the  guarantie  was  given,  or  within  its  meaning  or  effect;  and 
whatever  a  person  gives  upon  the  discount  of  a  bill,  be- 
<^omes  the  property  of  the  party  for  whom  the  bill  is  dis« 
counted.  In  Ex  parte  Isbester^  Lord  Eldon  said  (a),  '^  there 
^s  a  great  difference  between  transferring  a  bill  without  put- 
ting your  name  to  it,  and  indorsing  it;  in  the  one  case  it  is  a 
(d)  1  Rose's  Bkptcy.  Cas.  23. 
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Bale,  and  in  the  other  a  discount,  subject,  however^  to  the  1829. 
question  of  intention,  whether  the  transfer  was  meant  to 
take  effect  as  a  sale,  or  by  way  of  discount.  So,  in  Ex 
parte  Skutikwarth  (a),  it  was  held,  that  a  person  giving 
cash  for  a  bill  without  the  indorsement  of  the  person  from 
whom  he  takes  it,  cannot  prove  it  under  his  commission. 
In  Emly  V.  Lffe  (6),  where  one  of  two  partners  drew  bills 
of  exchange  in  his  own  name,  which  he  procured  to  be  dis- 
counted with  a  banker,  through  the  medium  of  the  same 
agent  who  procured  the  discount  of  other  bills  drawn  in  th^ 
partnership  firm  with  the  same  banker ;  it  was  held  that  the 
latter  has  no  remedy  against  the  partnership,  either  upoil 
the  bills  so  drawn  by  the  single  partner,  or  for  money  had 
and  received  through  the  medium  of  such  bills,  though  the 
proceeds  were  carried  to  the  partnership  account;  the  mo- 
ney being  advanced  solely  on  the  security  of  the  parties 
whose  names  were  on  the  bills  by  way  of  discount y  and  not 
by  way  of  2oait  to  the  partnership,  though  the  banker  con- 
ceived at  the  time  that  all  the  bills  were  drawn  on  the  part- 
nership account.  So,  here,  as  the  gold  was  supplied  by 
the  plaintiff^  to  jErai»  on  the  discount  of  bills  of  exchange, 
to  some  of  which  the  latter  was  no  party,  it  amounted  to  a 
sale  of  the  bills;  and  it  must  be  inferred,  that  the  plaintiff 
made  the  advances  to  Evans  on  the  security  of  the  parties 
whose  names  pppeared  on  the  bills;  and  there  was  clearly 
no  debt  from  Evans  to  the  plaintiff  for  gold  supplied  or 
sold  by  the  latter  within  the  meaning  of  the  guarantie. 

Lord  Chief  Justice  Best. — When  we  granted  the  ruk 
mW,  it  struck  me  that  I  took  a  wrong  view  of  this  case  at 
Nisi  Prius.  I  am  now  convinced  that  I  did,  and  the  con- 
sequence is,  that  there  must  be  a  new  trial.  The  guarantie 
was  not  meant  to  apply  to  all  gold  to  be  used  by  Evans  for 
the  purpose  of  his  trade,  but  to'  the  sale  of  gold  by  the 
plaintiff  to  him,  to  be  applied  to  that  purpose.     The  ques- 

(«)  3  Ves.  368.    '  {b)  15  East,  7- 
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^29^  tion  then  is,  whether  gold  advanced  by  the  plaintiff  to 
Evang,  together  with  money,  on  the  discount  of  certain 
bills  for  him,  is  gold  sold  or  supplied  within  the  terms  of 
theguarantie;  I  think  it  is  not.  The  defendant  only  meant 
to  pay  for  such  gold  as  was  sold  hy  the  plaintiff  to  EvaHs; 
and,  if  it  were  not  sold,  the  defendant  cannot  be  held  re* 
sponsible  on  his  undertaking.  Now  the  gold  in  question 
was  not  sold  by  the  plaintiff,  but  given  for  the  purchase 
of  bills  of  exchange ;  and  the  two  cases  to  which  we  have 
been  referred,  shew  the  distinction  between  payment  for 
goods  by  money,  or  by  bills  of  exchange.  If  bills  of  ex- 
change be  taken,  the  credit  is  thereby  suspended  until  they 
become  due,  but  the  discount  of  a  bill  is  the  purchase  of 
the  bill ;  and  the  gold  was  supplied  by  the  plaintiff  to  the 
original  debtor,  for  the  purchase  of  bills ;  and,  therefore, 
the  defendant,  as  his  surety,  has  a  right  to  say,  that  he 
only  meant  to  be  answerable  to  the  plaintiff  for  gold  sold 
by  him  to  Evans,  to  be  used  in  his  trade,  and  not  for  gold 
furnished  him  in  lieu  of  money  on  the  discount  of  bills. 
This,  therefore,  was  not  a  transaction  within  the  terms  or 
meaning  of  the  guarantie,  which,  as  against  a  surety,  must 
receive  a  strict  construction,  and  which  ought  to  be  so 
framed  as  to  embrace,  in  letter  and  in  spirit,  the  nature  of 
the  dealing  or  transaction  intended  to  be  guaranteed,  so 
as  to  make  the  surety  answerable  for  the  default  of  the; 
original  debtor. 

Mr.  Justice  Park. — The  distinction  between  payment 
for  goods  by  bills  of  exchange,  and  the  delivery  of  goods 
on  discount,  is  clearly  established  by  the  cases  cited.  The 
doctrine  of  remitter  is  well  understood,  but  does  not  apply 
to  this  case.  If  a  party  sell  goods  and  take  a  bill  of  ex- 
change in  payment,  if  it  be  dishonoured,  or  turn  out  to 
be  of  no  value,  he  is  remitted  to  his  original  considera- 
tion; but  if  he  deliver  goods  on  the  discount  of  bills,  he 
becomes  the  purchaser  of  such  bills ;  and  if  they  are  not 
indorsed  to  him  by  the  party  from  whom  he  takes  them. 
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he  buys  them  at  his  own  risk ;  for,  in  Emly  v.  LyCy  Mr.  1829. 
Justice  Le  Blanc  said  (a),  "  where  another  security  is  not 
required,  the  party  who  discounts  a  bill  of  exchange, 
stands  in  the  situation  of  a  purchaser  of  the  bill;  and, 
therefore,  according  to  the  case  of  the  Bank  of  England  v. 
Newman  (6),  cannot  recover  against  the  person  with  whom 
he  discounts  it,  and  whose  name  is  not  on  the  bill,  the  mo- 
ney advanced  by  way  of  discount." 

Mr.  Justice  Burrough,  and  Mr.  Justice  Gaselee,  con- 
curred. 

Rule  absolute  for  a  new  trial  (c). 

(a)  15  East,  12.  in  substance,  a  sale  of  the  gold, 

(6)   1   Ld.  Raym.  442;    S,  C  or  whether  they  were  merely  co- 

Com.  Rep  57*  lourable,    and  the  real  transac- 

(c)  On  the  second  trial,  Lord  tion  a  mere  discount  of  the  bills; 

Chief  Justice  Tindal  left  it  to  the  and  they  found  a  verdict  for  the 

Jury  to  say,  whether  the  trans-  plaintiff.    See  1  Mood.  &  Malk. 

actions  between  the  parties  were*  471* 


Terrinoton,  surviving  Assignee  of  Pullan,  a  Bankrupt, 

V.  Hargreaves  and  Another.  ./'"'l^'j 

l^HIS  was  an  action  of  assumpsit  commenced  by  the  The  82nd  sec- 
plaintiff,  in  Trinity  Term,  1827,  as  surviving  assignee  of  fj't^f  *j^*f" 
one  William  White,  deceased,  who,  with  the  plaintiff,  were  c.  16,  u  retro- 
joint  assignees  of  one  Richard  Pullan,  a  bankrupt.  The  appUei  to  pay- 
declaration  contained  counts  for  money  lent,  money  paid,  forrand  auhe" 
money  had  and  received,  and  on  an  account  stated;  and  timcofthepasi- 

^  ing  of  the  act. 

alleged  promises  by  the  defendant  to  Pullan,  before  he  be-  Therefore, 
came  bankrupt,  and  to  the  plaintiff  and  White  as  his  assig-  the^puting^ 
nees,  and  to  the  plaintiff  alone,  as  surviving  assignee  of  ?*^*^^*^*.. 
Wkiie  since  the  bankruptcy.     The  defendants  pleaded  the  defendant!, 

-  -  .  who  were  aware 

the  general  issue.  of  hu  insoiven- 

cy,  a  sum  of 
money  after  he 
had  committed  an  act  of  bankruptcy,  but  of  which  they  had  no  notice: — ifeld,  that  such  payment 
was  protected,  and  that  the  assignees  were  not  entitled  to  recover  in  an  action  fi>r  money  had  and 
nceived,  after  the  sutute  6  Geo.  4,  came  into  operation,  although  the  commission  was  sued  out 
bcfac  the  act  was  passed. 
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1829.  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

Tberihotoh    *^''*  **  ^^^  Sittings  after  the  last  Michaelmas  Term,  the 
V.  Jury  found  a  special  verdict  as  follows: — That  Richard 

PuUan,  the  bankrupt^  on  the  S6th  June,  I88S,  was,  and 
for  some  time  before  that  day  had  been  a  trader,  within 
the  meaning  of  the  bankrupt  laws,  at  Leeds,  in  the  coun- 
ty of  York,  That,  on  that  day,  he  was  indebted  to  the 
plaintiff  Terrington,  the  petitioning  creditor,  under  the 
commission  afterwards  issued  against  him,  in  the  siim 
of  1,100/.,  and  upwards.  That,  being  such  trader,  and 
being  so  indebted  to  Terrington,  afterwards,  on  the  said 
26th  June,  1822,  Pullan  became  a  bankrupt  within  the 
true  intent  and  meaning  of  the  statutes  then  in  force  con- 
cerning bankrupts.  That  a  commission  of  bankrupt  was 
issued  against  him,  dated  the  15th  May,  1823,  under 
which  he  was  duly  declared  a  bankrupt,  and  the  plaintiff 
and  White  (whom  the  plaintiff  hath  survived),  became  and 
were  the  assignees  of  the  estate  and  effects  of  the  said 
bankrupt,  according  to  the  force,  form,  and  effect  of  the 
said  statutes,  and  the  said  plaintiff  now  is  assignee  of  the 
said  estate  and  effects.  That  Pullan  was  insolvent  in  the 
month  of  February,  1822,  and  remabed  so  insolvent  until 
the  issuing  of  the  conunission  of  bankrupt.  That  the  de- 
fendants, on  the  4th  August,  1822,  received  from  PuUan 
the  sum  of  165/.  7«.  dd.  being  the  first  instalment  of  a 
debt  due  to  them,  for  which  they,  with  other  creditors, 
had,  on  the  21st  March  preceding,  agreed  to  take  Pul- 
latis  notes,  payable  at  four,  eight,  twelve,  and  sixteen 
months ;  and  that  at  the  time  when  they  so  received  the  said 
sum  of  165/.  7«.  6(/.,  they  knew  that  PuUan  was  insolvent, 
but  did  not  know  that  he  had  committed  an  act  of  bank- 
ruptcy. But  whether,  &c.,  and  if  it  should  seem  to  the 
Court  that  the  defendants  did  undertake  and  promise  in 
manner  and  form  as  the  plaintiff  had  complained,  the  Jury 
assessed  his  damages  at  165/.  7^.  6c/. 
The  case  now  came  on  for  argument. 


Terri:;oton' 
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Mr.  Serjeant  Wilde,  for  the  plaintiff. — The  only  ques-         1829. 
tion  is»  whether,  under  the  particular  circumstances  of  this 
case,  the  8Snd  section  of  the  statute  6  Geo.  4,  c.  16,  is  re-  v. 

trospective  or  not.    Although  in  ChurchiU  v.  Crease  (a), 
the  Court  were  of  opinion  that  the  expression  "  payments 
mader  must  be  considered  as  referrible  to  payments  made 
before  and  at  the  time  the  statute  was  passed ;  yet  here, 
as  the  commission  was  sued  out  long  before  the  passing 
of  the  act,  and  the  payment  was  made  by  the  bankrupt 
after  he  had  committed  an  act  of  bankruptcy,  such  pay- 
ment cannot  be  protected  under  the  clause  in  question, 
although  the  action  by  the  assignee  to  recover  back  the 
money  so  paid  was  not  commenced  until   after  the  act 
came  into  operation.     It  is  found  as  a  fact,  that  the  de-* 
fendants  knew  that  the  bankrupt  was  insolvent  at  the  time 
they  received  the  money  from  him,  and  to  which   the 
plaintiff  is  entitled  as  his  assignee,  as  he  had  an  existing 
right  under  the  commission,  which  was  sued  out  previous-* 
ly  to  the  passing  of  the  statute;    and,  in  ChurchiU  v. 
Crease^  it  did  not  appear  that  the  party  receiving  the 
money  knew  of  the  insolvency  of  the  person  who  paid  it; 
and  the  commission  was  not  sued  out  for  more  than  a 
month  after  the  statute  had  passed.     The  latter  part  of 
the  8Snd  section,  applies  to  payments  made  to  a  bankrupt ; 
but  a  payment  hy  a  bankrupt,  after  he  has  committed  an 
act  of  bankruptcy,  cannot  affect  the  rights  of  assignees 
under  a  commijssion  sued  out  previously  to,  and  at  the 
time  the  statute  6  Geo.  4,  was  passed.     The  Legislature 
have  expressly  pointed  out  when  the  act  shall  operate 
retrospectively,  and  when  prospectively ;  and  it  is  an  es^ 
tablished  and  general  principle,  that  the  Court  cannot 
gi?e  the  provisions  of  a  statute  an  ex  post  facto  operation, 
unless  the  words  of  the  act  will  warrant  such  a  construction, 
OT  they  are  imperatively  called  on  by  express  enactment, 
so  to  do.     The  ]35th  section  declares  subsisting  commis- 
sioDs  to  be  valid,  and  enacts,  "  that  nothing  in  the  act  con- 
Co)  2  Moore  &  Payne,  415;  S.  C.  5  Bing.  177- 
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1829.         tained  shall  render  invalid  any  commission  now  subsist- 
TE«RiNo*oif    ^"8»  ^^  which  shall  be  subsisting  at  the  time  this  act  shaU 
V-  take  effect,  or  any  proceedings  which  may  have  been  had 

thereunder,  except  as  therein  is  specifically  enacted;  *'  and 
the  136th  section,  which  enacts  that  the  6  Geo,  4  shall  not 
take  effect  before  the  1st  September,  1825,  expressly  ex- 
cepts all  enactments  relating  to  certificates  of  conformity, 
which  are  to  take  effect  upon  the  passing  of  the  act ;  and 
here,  as  there  was  a  valid  and  existing  commission  sued 
out  before  the  statute  was  passed,  and  the  payment  was 
made  by  the  bankrupt  after  an  act  of  bankruptcy,  on  which 
that  commision  was  founded,  his  assignee  had  still  a  right 
to  prosecute  his  claim  against  the  defendants  under  and 
by  virtue  of  that  commission.  The  llSth  section,  which 
makes  it  felony  in  a  bankrupt  for  not  surrendering,  and 
delivering  up  his  effects,  was  meant  to  operate  retrospect* 
ively,  as  the  words  are  *'  if  any  person  against  whom  any 
commission  has  been  issued,  or  shall  hereafter  be  issued." 
So,  the  125'rd  section  makes  provision  for  petitions  for  the 
allowance  of  certificates  presented  to  the  Lord  Chancel- 
lor/}rer«ot»  to  the  passing  of  the  act;  and  the  131st  enacts, 
that  the  bankrupt  shall  not  be  liable  upon  a  parol  promise 
to  pay  after  the  allowance  of  his  certificate,  under  any 
present  or  future  commission.  But,  as  the  general  enact- 
ments have  a  prospective  view,  and  the  Legislature  have 
expressly  pointed  out  when  the  act  was  to  operate  retro- 
spectively, it  must  be  confined  to  those  particular  sections 
only,  and  cannot  be  extended  to  the  general  purview  of  the 
statute.  Although  as  the  word  made  in  the  82nd  section, 
is  followed  by  those  ''  or  which  shall  hereafter  be  made^\ 
it  may  appear  to  have  a  retrospective  operation ;  yet,  when 
the  former  word  is  connected  with  the  terms  of  the  135th 
section,  it  may  be  satisfied  by  confining  it  to  cases  where  pay- 
ments have  been  made  before  the  act  came  into  operation, 
and  the  commission  was  sued  out  subsequently  to  its  pass- 
ing; but  where  a  payment  has  been  made,  and  the  commis- 
sion sued  out  before  the  act  was  passed,  and  the  assignees 
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under  it  had  an  existing  right  to'  sue  by  virtue  of  the  form-        1329. 
er  statutes,  such  payment  cannot  be  protected  by  the  82nd      "* — ^' — ' 
section  ;  and  the  135th  expressly  declares  all  subsisting  v, 

commissions  to  be  valid.  In  Maggs  v.  Hunt  (a),  the  act  *'^"°"^''*^*«- 
of  bankraptcy  was  committed  qfler  the  statute  was  passed^ 
but  before  it  came  into  operation ;  and,  as  the  commission 
was  founded  on  that  act  of  bankruptcy,  although  it  was 
not  sued  out  until  after  the  act  came  into  effect;  yet,  the 
Court  held,  that  it  could  not  be  supported,  as  there  was 
DO  statute  in  force  at  the  time  the  alleged  act  of  bank- 
ruptcy took  place.  Here,  however,  the  commission  was 
sued  out  before  the  statute  was  passed ;  and,  as  the  assign 
nee  had  an  existing  right  to  sue  the  defendants  before  and 
at  the  time  it  came  into  operation,  the  payment  having 
been  made  to  them  by  the  bankrupt  more  than  two  months 
before  the  commission  was  issued,  the  plaintiff*  is  entitled 
to  recover. 

Mr.  Serjeant  Merewetker,  for  the  defendant. — It  must 
be  admitted,  as  a  general  principle,  that  the  words  of  a 
clause  in  an  act  of  Parliament  cannot  have  a  retrospect- 
ive or  ex  post  facto  operation,  unless  it  be  so  declared  by 
the  Legislature ;  and  the  intention  must  be  looked  at,  at  the 
time  the  statute  was  passed.  It  is  quite  clear,  that  several 
of  the  clauses  in  the  6  Geo.  4,  were  meant  to  have  a  retro- 
spective effect,  and  in  ChurchiUv.  Crease  ^  Lord  Chief  Jus- 
tice JB^j^said  (6),  *'  unless  the  expression,  "paymentsmadef** 
does  not  refer  to  payments  at  the  time  of  the  passing  of 
the  act,  the  words,  "  or  which  hereafter  shall  be  made,'* 
would  be  altogether  nugatory;  and,  therefore,  it  would 
be  absurd  to  say,  that  the  Legislature  did  not  contem- 
plate all  payments  really  and  bond  fide  made  at  the  time 
of  die  passing  of  the  act,  or,  that  such  payments  only 
were  to  be  protected,  which  were  to  be  made  after  it 

(a)  4  Bisg.  212.  (()  2  Moore  &  Payne,  421. 
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1829.        came  liilly  into  operation;"  and,  Mr.  Justice  Park  said  (a), 
'     '     '       **  that  the  words,  all  payments  made,  or  tokich  hereafter 
V.  shM  be  made,  were  extremely  strong,  if  not  conclusirey  to 

shew  that  the  Legislature  intended  to  protect  all  payments 
actually  made  at  the  time  of  the  passing  of  the  act: — 
that  all  payments  made,  must  be  considered  to  refer  to 
payments  theretofore  made;  and  niore  particularly  so»  as 
they  were  followed  by  the  words,  or  which  hereafter  shall 
be  made."  That  is  the  true  construction,  and  the  word 
''  made,"  contrasted  with  ''  hereafter  to  be  made,"  can  only 
have  a  retrospective  view,  and  was  intended  to  operate 
disjunctively,  and  to  apply  to  all  bond  fide  payments  made 
before  and  at  the  time  of  the  passing  of  the  act.  Al- 
though the  main  object  of  the  Legislature  was,  that  the 
act  should  operate  prospectively,  yet  the  Court  put  the 
right  construction  on  the  82nd  section,  in  Churchill  v. 
Crease;  and  the  words  of  it  must  be  construed  according 
to  common  parlance,  and  not  with  a  technical  or  legal 
accuracy ;  and,  if  so,  there  is  no  distinction  to  be  drawn 
between  a  payment  made  and  commission  sued  out  be- 
fore the  passing  of  the  act,  or  a  payment  between  the 
time  of  its  passing  and  the  day  on  which  it  came  into 
operation,  and  a  commission  sued  out  after  that  day. 

Mr.  Serjeant  Wilde,  in  reply, — In  Churchill  v.  Crease, 
the  assignees  had  no  existing  rights  at  the  time  the 
statute  was  passed,  as  the  paynkent  was  not  made,  or  the 
commission  issued  until  afterwards;  and  the  Legislature 
did  not  intend  to  interfere  with,  or  destroy  the  rights  of 
assignees  under  a  pre-existing  commission.  The  SSnd 
Section  contains  a  general  and  not  a  specific  enactment, 
and  the  Court  are  not  bound  to  give  it  a  retrospective 
operation. 

Lord  Chief  Justice  Best. — I  am  extremely  happy  that 
(a)  2  Moore  &  Payne,  424. 
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this  question   has  be^  brought  before  the  Cr>urt  on  a         1829. 
special  Terdict,  as,  if  I  am  in  error,  it  may  be  corrected    ^^,^^1x01011 
by  a  higber   tribunal.     But  I  still  entertain  the  same  v. 

opinion  I  expressed  in  Churchill  v.  Crease,  the  facts  of 
which  are  not  dbtinguishable  from  the  present ;  and  if  we 
were  to  hold  that  the  plaintiff  is  entitled  to  recover,  we 
should  overturn  our  decision  in  that  case.     It  has  been 
admitted  J  in  the  course  of  an  excellent  and  pertinent  arr 
gument,  that  the  provisions  of  a  statute  cannot  have  a  re- 
trospective or  ex  post  facto  operation,  unless  declared  to 
be  BO  by  express  words  or  positive  enactments    To  that 
pn^K>sition  I  fully  accede;  but  I  am  of  opinion,  that  there 
are  words  in  the  62nd  section,  which  clearly  shew  it  to  be 
retrospective,  and  that  sense  cannot  be  made  of  them,  un- 
less such  a  construction  be  put  upon  them ;  although  it  has 
been  ingeniously  stated  by  my  brother  Wilde,  that,  under 
the  particular  circumstances  of  this  case,  we  ought  not  to 
give  a  retrospective  effect  to  that  clause,  as  the  payment 
was  not  only  made  by  the  bankrupt  to  the  defendants,  but 
the  commission  was  sued  out  before  the  statute  6  Geo* 
4,  c.  16,  was  passed.      But,  the  words   of  the  section 
are,  ''  that  all  payments  really  and  bond  fide  rnade,  or 
which  shaU  hereafter  he  nuide  by  any  bankrupt,  or  by  any 
person  on  his  behalf,  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  to  any  creditor  of  such 
bankrupt,  (such  pajrment  not  being  a  fraudulent  prefer- 
csoe  of  such  creditor),  shdl  be  deemed  vaUd,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  sudi  bankrupt  com- 
mitted; and  such  creditor  shall  not  be  liable  to  refund  the 
same  to  the  assignees  of  such  bankrupt,  provided  the  per- 
son so  dealing  with  the  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed;'*  and,  here^ 
it  is  found  as  a  fact,  that,  when  the  defendants  received 
the  sum  from  the  bankrupt,  which  his  assignee  seeks  to 
recover  in  this  action,  they  did  not  know  that  he  had 
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1829.         committed  any  act  of  bankruptcy.    Now,  what  meaning; 
T     i\  TON    ^^^^  ^  given  to  the  words,  "  paymenis  really  and  band 
V.  Jide  fnade^'  unless  they  be  taken  to  refer  to  payments 

made  at  the  time  of  the  passing  of  the  act,  and,  conse* 
quently,  all  payments  previously  to  that  time  would  be 
equally  protected.  That  was  the  ground  of  my  opinion 
in  Churchill  v.  Crease;  and  I  there  said,  that  (a),  "unless 
the  expression,  payments  made,  does  not  refer  to  payments 
at  the  time  of  the  passing  of  the  act,  the  words  '  or  which 
hereafter  shall  be  made,*  would  be  altogether  nugatory ; 
and,  therefore,  that  it  was  absurd  to  say,  that  the  Legisla-' 
ture  did  not  contemplate  all  payments  really  and  bonA 
Jide  made  at  the  time  of  the  passing  of  the  act,  or  that 
such  payments  only  were  to  be  protected  which  were  to 
be  made  after  it  came  fully  into  operation."  In  Maggs 
V.  Hunt,  the  act  of  bankruptcy  was  committed' after  the 
statute  was  passed,  but,  as  it  was  not  in  force,  it  was  held^ 
that  a  commission  founded  upon  such  act,  and  sued  out  after 
the  statute  had  come  into  operation,  could  not  be  support-* 
ed,  as  there  had  been  no  new  or  intervening  act  of  bank- 
ruptcy between  the  time  of  the  passing  of  the  act,  and  the 
day  it  came  into  operation.  Although  the  words  of  the 
82nd  section  are  ambiguous,  yet,  if  we  do  not  give  it  a 
retrospective  meaning,  it  would  be  altogether  unintelligi- 
ble; and,  it  is  quite  clear  that  several  of  the  clauses  of 
the  act  were  intended  to  have  an  ex  post  facto  operation. 
The  135th  section  does  not  appear  to  me  to  affect  the 
82nd,  as  far  as  regards  the  payment  in  question,  as  it  only 
makes  a  subsisting  commission  valid  as  against  the  bank^ 
rupt,  and  he  cannot  dispute  it;  but,  it  does  not  follow 
that  the  assignees  have  such  a  vested  interest  in  them  as 
to  be  extended  so  as  to  affect  the  rights  of  third  persons; 
their  remedy,  if  any,  is  against  the  bankrupt  himself. 

(tf)  2  Moore  &  Payne,  421 . 


IN  THE  TENTH  YEAR  OP  GEO,  IV.  14^5 


HAROREAYfiS. 


Mr.  Justice  Park. — I  do  not  see  any  reason  to  induce 
nie  to  alter  the  opinion  I  formed  in  ChurchiU  v.  Crease,  xermhotok 
Several  of  the  sections  of  the  late  statute  are  framed  in  the 
most  anbiguous  terms;  and  it  is  not  to  be  wondered  at^  that 
Ae  Courts  have  experienced  great  difficulty  in  giving 
them  a  true  or  legal  construction.  But  it  appears  to 
BCy  that  the  words  payments  made,  in  the  82nd  section, 
eoapled  with  those  here^fier  to  be  made,  must  have  partly  a 
retrospective,  and  partly  a  prospective  operation,  and  that 
the  Legislature  meant,  that  the  word  made  should  apply 
to  payments  before,  and  at  the  time  the  statute  was  passed; 
and  those  hereafter  to  be  made,  to  payments  after  the 
passing,  or  subsequently  to  its  coming  into  operation. 

Mr.  Justice  Bxjrrovoh. — I  agree  with  my  Lord  Chief 
Justice  luid  my  brother  Park,  and  think  that  they  put  a 
true  construction  on  th^.  8lSnd  section,  in  ChurchiU  v. 
Crease.  Although  I  did  not  there  express  my  opinion  on 
the  point,  I  entertained  no  doubt,  and  the  Legislature 
seem  to  have  pointed  out  the  distinction  by  contrasting 
the  words  payments  made,  with  those  hereafter  to  be 
made;  and  the  former  must,  of  necessity,  apply  to  pay* 
ments  made  before  and  at  the  time  of  tlie  passing  of  the 
act 

Mr.  Justice  Oaselee. — I  also  concurred  with  the  Court 
in  Churchill  v.  Crease  as  to  the  construction  of  the  clause 
in  question,  and  I  think  the  opinion  we  there  formed  is 
correct;  and  although  a  distinction  has  been  taken  by  my 
brother  FFs/U!?,' between  commissions  sued  out  before,  and 
after  the  passing  of  the  act,  I  think  it  is  not  well  founded, 
and  therefore,  it  ought  not  to  prevail. 

Judgment  for  the  defendants. 
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JKOMKJfy 

1%  25th. 

After  the  exe- 
cution of  a  char- 
ter-party, the 
plaintiff;  wha 
wat  a  party  to 
Sty  entered  hUo 
an  agreement 
with  the  attest- 
ing witness,  by 
which  the  Utter 
was  to  have  a 
•hare  of  the  pro- 
fits expected  to 
he  derived  from 
the  adventure. 
The  witness 
having  reftised 
to  release  his 
Interest:— 
Beta,  that  he 
was  incompent 
to  prove  the  ex- 
ecution of  the 
charter-party, 
and  that  evi- 
dence of  his 
handwriting 


Me. 


HoYiLL  and  Another  r.  Stepiienson  and  Another. 

XhIS  wii8  an  iii^ti^  9f  <^Y#wnt  ^na  dnifter-paityy  and 
brought  by  th«  plidntiffi^  asi  «bip  QWO^rs^  agiiin«t  the  4e- 
lendtiita  u  freighters^  for  iiOD-|>«yni«it  of  frejigbl. 

At  the  trial,  before  Uu  Juatiw  /W*£»  at  GuUd^KM,  at 
theSittiBga  after  the  hwt  Mkh0efma$Tem»  tikeplMlitiffa 
eallf  d  the  broker  who  piepared  the  charter-party*  and  who 
was  also  the  atloiting  wkneee*  to  proTe  ii»  esieculbni  aad, 
pa  hit  being  asked  by  the  defendanta*  qouaseU  whether  he 
had  »ot»  since  the  inatrumentL  waa  e]teoated»  entered  unto 
an  agnmaeot  wUh  the  plakmffa*  to  receiYO  a,  share  of  ^ 
profits  which  were  expected  to  arise  firom  the  adventure, 
he  adotttted  that  he  had,  aud  that  auch  agre«*iient  waa  in 
writings  and,  ha?ing  reftised  to  rekaae  hia  istefeat,.  il  was 
objected  that  he  was  not  competent  to  jfitoyt  the^xeeu* 
tioadr  the  ehartei^qpBffty,  as  he  waaiaterceted  ia  theemni 
of  the  suit.  The  leanied  Judge,  eonaideaiiv  the  ofcjectaep 
txi  be  weU  founded,  rejected  hb  teslWDiiy. 

Evidence  was  then  o0ered  to  pvov^  hia  handwiiths^k 
which  beiiif  also  dbiected  to»  the  learned  Judge  refiwed 
to  reoeiye,  ja^d  Aue  plaintiffs,  beoig  unable  to  pvoye  the  exr 
ecution  of  the  charter-party,  were  nonsuited. 


Mr.  Seqeant  TmMy,  ia  (h^htfit  Tensa>  obtJUMl  a  rule 
»,  that  diiaotasiiit  alight  be  set  aaide^  and  a  new  trial 
granted,  oa  the  gvouada  that  the  teatfanony  of  the  witiieae 
had  been  iaipioperly  r^yaoted;  or,  fJiat  at  aU  ewiMe>  evi^ 
dence  of  hia  haadiwsiting  ought  to  have  been  recwrod. 
Where  a  auhaorihiog  wiliseaa  is  dead,  proof  of  his  hand*- 
writing  has  been  held  to  be  suffioieat.  So,  if  aoaie  de- 
gree of  interest  has  accrued  to  a  party  attesting  the 
euottdon  of  an  instrument,  subsequently  to  such  execu- 
tion, proof  of  his  handwriting  is  not  only  admissible, 
but  is  the  next  best  evidence  which  can  be  given  to 
prove  the  execution.    The  defendants  might,  if  they 
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had  pleased,  bm^  eroBs-ezan&ed  the  witness;  but  as  they 
rejected  his  testimoDy  akogether,  the  plainliflb  had  a  right  hoviu. 
to  ffhre  secondary  evidence  of  the  execution  of  the  cbarr  „  ^- 
ter*party,  by  pioring  h».  handwrituig,  particularly^  as 
all  die  parttes  omsenied  that  lie  shoald  be  the  attesting 
vitoeaa  at  the  time  of  such  execnitkm;  and^  as  the  pbdntifis 
coold  not  establish  that  fadt»  ifithout  his  aid^  it  would 
be  a  fiiMiire  of  jtsstice  if  he  ht  deemed  inconpefent  to  prove 
it.  In  Swire  v.  Bdl(a),  the  subscribing  witness  was  m- 
teicsted  in  the  instrnnitot,  at  the  time  of  the  attestation, 
and  therefcee  could  not  be  examined  to  prove  its  execu-' 
tion*  But,  in  Crass  v.  Tracy  {b\  the  depositions  of  a  wit« 
ness  disinterested  at  ihe  time  of  making  them,  were  ettow« 
ed  to  be  read  in  the  cause  in  which  he  was  aftcarwaids 
piaintiff.  In  Go^frep  v.  Norris  (c),  in  debt  on  bond,  the 
snfascrifaing  witness  having  aikerwards  become  thd  adnmn 
iitEator  of  the  obligee,  proof  of  his  handwriting  was  allow- 
ed, b  Bueikjf  v.  Smiih  (d),  where  the  attesting  witneis 
to  a  promissory  nole^  became  incapacitated,  Lord  Keivyom 
admitted  proof  of  her  handwriting;  and,  in  Bemi  v»  Bak-^ 
er{e\  the  case  of  Arffotf  v«  FmaeU(f)  was  cited,  and  ap* 
proved  of  by  Lord  JSeuponlg),  where  it  was  ruled  by 
Lord  Chief  Justice  HM,  that,  where  a  person  makes  him- 
self a  party  m  interest,  after  a  plaintiff  or  defendant  has 
an  intesesi  in  hb  testimony,  he  cannot  by  this  deprive 
dwm  of  the  benefit  of  fab  testimony. 

Ifr.  S^ryeant  Wikk,  on  a  former  day  in  this  Term, 
shewed  eansep  Akhou^  the  broker  who  was  the  subscribe 
mg  witness  to  the  charter-party,,  was  the  most  likely  person 
to  ftrasish  evety  information  as  to  what  was  said  or  done 
by  dm  parties  at  the  time  of  the  execution  of  that  instrur 

M  6  Term  Rep.  371.  (e)  3  Term  Rep.  31. 

{10  1  Pcere  Wms.  288.  (/)  Skin.  686. 

(O  1  Str.  34.  (ij)  3  Term  Rep.  34. 

(<0  2Eip.Rep.697. 
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1S29.        ment ;  yet,  as  be  afterwards  derived  an  interest  by  the  act  of 
HoviiL       ^^^  plaintiffs,  who  sought  to  call  him  as  a  witness  on  their 
V.  behalf,  his  testimony  was  properly  excluded,  as  he  undoubt- 

edly had  an  immediate  interest  iii  the  event  of  the  suit;  and 
it  is  clear  that  he  thought  so  himself,  as  he  refused  to 
release  it.     The  defendants  ought  not  to  be  placed  in  such 
a  situation  as  to  be  compelled  to  submit  to  a  witness  being 
called  for  the .  plaintiffs  who  has  an  interest  in  the  cause. 
The  plaintiffs  themselves  might  as  well  be  called ;  and,  as 
the  proposed  witness  was  to  participate  in  the  fruits  of  the 
verdict,  in  case  the  Jury  found  for  the  plaintiffs,  the  lat- 
ter must  be  considered  as  trustees  for  the  witness;  and,  if 
proof  of  his  handwriting  were  receivable,  the  defendants 
would  be  deprived  of  the  benefit  of  cross-examining  him. 
But,  as  the  witness  was  interested  in  the  event  of  the  suit 
by  the  plaintiff's  own  act,  after  the  execution  of  the  char- 
ter-party, and  might,  in  fact,  be  considered  as  a  co-plain- 
tiff, this  case  does  not  fall  within  either  of  the  exceptions 
to  the  general  rules,  which  allow  the  examination  of  cer- 
tain interested  parties  as  witnesses;  or  proof  of  their  hand- 
writing, to  be  received.  In  Goss  v.  Tracy ^  a  case  was  cited, 
where  the  subscribing  witness  to  a  bond  was  afterwards 
made  executor  by  the  obligee : — in  an  action  brought  by  him 
as  such  executor  upon  the  bond,  the  Court  allowed  evidence 
to  prove  his  handwriting  to  the  bond,  he  being  disabled  him- 
self to  give  evidence,  as  much  as  if  he  were  dead.   There, 
however,  the  witness  became  interested  by  the  operation 
of  law,  viz.  hy  having  been  appointed  executor,  and' not 
by  the  act  of  the  party  who  proposed  to  call  him,  as  in  this 
case.     In  Godfrey  v.  Norris^  the  attesting  witness  to  the 
bond,  became  the  administrator  of  the  obligee,  after  the  ex- 
ecution of  the  instrument,  and  therefore  proof  of  his  hand- 
writing was  allowed,  as  he  had  a  right  to  pursue  his  interest 
in  his  character  of  administrator.  In  Stoire  v.  Bell,  the  Court 
were  of  opinion,  that  the  subscribing  witness  to  the  bond 
being  interested  as  well  at  the  time  of  his  attestation,  as 
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at  the  trials  he  could  neither  be  examined  himself,  nor  1829. 
would  proof  of  his  handwriting  be  sufficient;  and  that  it 
was  not  like  the  case  of  a  subscribing  witness  being  after- 
wards appointed  executor  to  the  obUgee,  in  which  case 
proof  of  his  handwriting  might  be  given ;  and  although 
the  handwriting  of  the  obligor  was  also  proved  in  that 
case^  Lord  Kenyon  said,  that,  on  consideration  of  all  the 
circumstances,  the  matter  had  better  rest  as  it  was.  AI*- 
though  here,  the  party  called  as  a  witness,  was  not  in- 
terested at  the  time  of  the  execution  of  the  charter-par- 
ty, yet  he  afterwards  became  so  by  the  act  of  the  plain- 
tiffs themselves.  In  Honeywood  v.  Peacock  (a),  in  an 
action  by  the  Sheriff  on  a  bail-bond,  the  officer  who 
made  the  caption  was  deemed  a  competent  witness  to 
prove  the  execution  of  the  bond,  on  the  ground  that  the 
defendant  had  requested  him  to  attest  the  execution  of  the 
instrument,  with  full  knowledge  of  the  situation  in  which'  he 
stood;  and,  it  was  therefore  held,  that  the  defendant  could 
not  raise  an  objection  to  his  testimony.  In  Phillipps  on 
Evidence,  it  is  said  (6),  that  '*  if  a  deed  or  other  written  in- 
strument is  attested,  but  none  of  the  witnesses  are  capa- 
ble of  being  examined,  the  course  then  is,  to  prove  an  at- 
testing witness's  handwriting;  and  this  will  be  a  sufficient 
proof  of  the  execution ;  as,  where  the  attesting  witness  is 
dead,  or  blind,  or  incompetent  to  give  evidence,  either 
from  insanity,  or  from  infamy  of  character,  or  from. inter- 
est  acquired  after  the  execution  of  the  deed:'*  but  the  foun- 
dation must  first  be  laid,  by  proving  the  situation  in  which 
the  witness  stands,  and  here  the  plaintiffs  had  agreed  that 
the  witness  should  have  an  interest  by  participating  in  the 
profits  which  might  arise  from  the  voyage,  and  for  the 
recovery  of  which  the  present  action  was  brought.  Al-^ 
though  the  handwriting  of  a  subscribing  witness  to  a  deed, 
who  afterwards  becomes  a  partner^  and  is,  consequently, 

(a)  3  Camp.  196.  (6)  5th  Edit.  Vol.  1,  471. 
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1899.  tnterestecl  in  the  instrument,  by  acquiring  a  sfaare  in  the  oon* 
cem,  may  be  proved,  yet  this  was  not  at  general  partnership 
between  the  plaintiffs  and  the  witness,  but  the  latter  merely 
acquired  an  iiiterestnithesubjectmatter  of  the  suit  to  which 
alone  it  extended,  and  by  the  result  of  which,  he  expected 
to  derive  a  benefit.  In  Fprresier  v.  P^ou  (a)»  the  first 
underowriter  upon  a  policy,  who  had  paid  the  loss  upon  an 
undertaking  made  to  him  by  the  assured*  to  repay  the  mo- 
ney, in  case  they  failed  in  an  action  brought  by  them  against 
a  subsequent  underwriter,  was  held  not  to  be  a  competent 
witness.  There,  however,  the  defendant  who  called  the 
witness,  had  not  agreed  that  he  should  partidpate  in  die 
fruits  of  the  verdict,  and  he  had  a  right  to  the  benefit  of 
all  the  evidence  be  could  obtain,  in  order  to  support  his 
defence;  whibt  here,  the  interest  acquired  by  the  witness 
was  derived  firom  the  plaintiffs  themselves,  who  proposed 
to  call  him  to  prove  the  contract  under  which  they  expect- 
ed to  obtain  a  verdict,  and  on  which  alone  they  coiild  be 
entitled  to  recover^ 

Mn  Serjeant  Toddy t  in  support  of  his  rul^. — The  plain- 
tiffs did  not  attempt  to  conceal  any  thing  that  took  place 
at  the  time  of  the  execution  of  the  charter-party;  neither 
did  they  seek  to  prove  the  handwriting  of  the  attesting 
witness,  until  his  testimony  had  been  rejected.  Fraud  on 
their  part,  has  not  even  been  suggested;  and  the  object  of 
calling  the  witness  was,  merely  to  prove  the  signatures  of 
the  respective  parties  to  the  instnmient,  and  not  the  cir- 
cumstances thiit  transpired  at  the  time  of  its  execution. 
Although  it  bfis  been  said,  that  as  the  pliUntiffs  had  given 
the  witness  an  interest  in  the  event  of  the  suit,  by  theiir 
own  act,  they  were  prevented  from  calling  him;  yet  it 
does  not  follow  that  his  mind  would  be  pr^udiced»  for  all 
be  was  required  to  prove  was,  the  execution  of  the  charter- 

iu)  I  Mau.  &  Selw.  9. 
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pMiy.    Lofd  Mamjield  saidi  that  (be  rulea  of  etidence        iflS^w 
ought  lo  be  M  iMidded  as  to  meet  Ike  necessity  of  each      ^^^^^^ 
particttlar  ease;  and  her^,  matitfest  injustice  would  be  «• 

done^  if  the  ^plaintUTs  should  be  debarred  of  all  means  of 
pffOiFHig  the  exe<(ulion  of  the  Instrument,  under  which 
ahNM  they  wm«  entitled  to  recover  from  the  defend* 
aals  the  fireight  due.  It  has  been  admitted,  that  proof 
of  the  handwriting  of  a  party  who  has  attested  a  deed, 
may  be  reeeivedi  if  he  afterwards  becomes  a  partner 
with  a  petfsoti  siifaig  upon  it.  If  so,  ther^  can  be  no 
valid  objection  why  such  p^oof  should  not  be  feeeived, 
where  the  party  ilierely  becomes  a  partner  in  a  partictt«> 
lar  transaction,  or  to  a  limited  extent.  In  Godfrey  v« 
Ncrriw,  the  plaintiff  was  the  administrator  of  the  obligee, 
and  the  only  survivii^  witness  to  the  bond  on  which  the 
action  was  brought;  and,  on  proof  being  offered  of  his 
handwriting,  it  was  objected,  (as  here),  that  it  was  the  fault 
of  the  plaintiff  to  bring  himself  under  this  incapacity,  as  he 
might  have  let  another  i)er8on  have  taken  out  administra- 
tion for  his  use,  or  administration  quoad  the  bond  in  suit 
only: — But  Lord  Chief  Justice  Parker  ruled  that  proof 
of  the  handwriting  of  the  plaintiff,  was  good  evidence,  and 
be  Ekened  it  to  the  case  of  a  will,  where  the  witness  hap- 
pens to  be  a  devisee  under  the  will,  in  which  case,  if  there 
be  no  other  witness,  proof  of  his  handwriting  is  allowed. 
In  Bmeiley  v.  Sfaiik,  the  party  who  sued  on  the  note,  had 
married  the  witness  who  attested  it;  and  Lord  Kenyon 
admitted  proof  of  the  handwriting  of  the  maker,  the  sub- 
scribing witness  being  incapacitated  from  being  examined, 
and  there  she  was  rendered  an  interested  witness,  by  the 
act  of  the  plaintiff  himself.  In  Swire  v.  Bell^  the  party 
was  admitted  to  prove  the  execution  of  the  bond,  he 
being  considered  as  a  mere  instrumental  witness;  but,  as  it 
afterwards  appeared,  that  he  was  interested,  as  well  at  the 
time  of  his  attestation,  as  at  the  trial,  the  Court  thought 
that  he  could  neither  be  examined  himself,  nor  that  proof  of 
hb  handwriting  would  be  safficient    In  Baines  v.  TVoxa- 
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1 829i  powsktf.  Lord  Kenyan  said  (a), ''  the  case  of  Swire  v.  BM^ 
went  on  the  ground  that  the  subscribhig  witness  was  interest* 
ed  at  the  time  of  the  execution,  and  also  at  the  time  of  trial;** 
and  Mr.  Justice  Grose  said,  '*  where  there  is  a  subscribing 
witness,  the  parties  thereby  agree  that  the  proof  of  their 
handwritmg  shall  be  made  through  that  medium.**  That 
was  all  the  plainti£%  required  in  this  case,  which  is  alto- 
gether distinguishable  from  Forrester  v.  Pigou,  as  there,^ 
the  defendant  might  prove  the  fact  he  wished  to  establish 
by  other  witnesses  than  the  underwriters*  on  the  policy^ 
Here,  however,  the  execution  of  the  charter-party,  could 
be  proved  by  the  subscribing  witness  alone. 

Cur.  adv.  vttU. 

Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows: — 

This  was  an  action  upon  a  charter-party.  At  the  trial, 
before  my  brother  Park^  it  appeared  that,  after  the  exe- 
cution of  the  instrument,  the  attesting  witness  entered 
into  an  agreement  with  the  plaintiffs,  by  which  he  was  ad- 
mitted to  a  share  of  the  profits  which  the  plaintiffs  ex- 
pected tp  derive  from  their  bargain.  Upon  this,  an  ob- 
jiection  was  taken  to  the  competency  of  the  witness,  and 
his  evidence  was  rejected,  he  having  refused  to  release  his 
interest.  It  was  then  proposed  to  prove  his  handwriting, 
which  was  also  objected  to,  and  the  objection  allowed ;  and 
the  plaintiff's,  not  being  able  to  prove  the  charter-party, 
were  nonsuited.  A  motion  was  made  in  the  last  Term,  to 
set  aside  this  nonsuit,  against  which,  cause  was  shewn  on  a 
former  day  in  this  Term.  My  brother  Burrough,  was  ab- 
sent during  the  argument,  but  the  rest  of  the  Court  think 
that  this  evidence  was  properly  rejected.  There  are  se- 
veral cases  where  a  subscribing  witness  has  acquired  an 
interest  after  the  execution  of  an  instrument  attested  by 
him,  in  which  it  has  been  decided,  that  proof  of  his  hand- 

(a)  7  Term  Rep.  267. 
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writing  may  be  received  to  establish  such  instrument;  for  1829. 
instance,  the  handwriting  of  a  subscribing  witness  who 
has  been  appointed  an  executor  or  administrator,  or  has 
married  the  person  to  whom  the  instrunient  was  given, 
has.  been  allowed  to  be  proved.  We  do  not  dispute  the 
authority  of  any  of  those  decisions;  on  the  contrary,  we 
should  be  disposed  to  extend  the  principle  established  by 
them  to  the  case  of  a  man  entering  into  partnership,  and 
becoming  interested  in  instruments,  by  acquiring  a  share 
in  the  credits,  and  taking  upon  himself  the  responsibilities 
of  the  firm  of  which  he  becomes  a  member.  Necessity 
requires  that  in  all  these  cases,  such  evidence  should  be 
received;  as,  otherwise,  parties  must  lose  the  rights  se- 
cured by  the  instruments  attested,  or  forego  the  accept-* 
ing  of  situations  which  might  be  most  important  td  their  weir 
fare.  It  would  be  a  great  hardship,  if  the  law  were  to  sajFf 
that  a  man  should  not  become  an  executor  or  administra- 
tor, or  accept  a  beneficial  partnership,  without  giving  up 
his  right  to  debts  due  to  the  estates  in  which  he  has  ac- 
quired an  interest.  But,  in  the  present  case,  the  witness 
had  only  obtuned  an  interest  in  the  contract  arising  un- 
der the  instrument  which  he  was  called  on  to  prove,  and 
diat  interest  he.  derived  immediately  fro^  the  plaintiffs 
themselves,  who  proposed  to  call  him.  They,  therefore, 
cannot  complain  that  their  witness  is  disqualified,  when 
they  have  been  the  cause  of  his  disqualification.  That 
the  interest  was  considered  by  the  witness  to  be  so  valua- 
ble, aa  to  be  likely  to  affect  his  testimony,  is  evident  by  the 
drcumstance  that  he  refused  to  release  it.  It  would  be 
improper  to  allow  a  plaintiff^  to  give  such  an  interest  to  a 
person  in  the  particular  transaction  in  which  he  is  obliged 
to  call  him  as  a  witness,  as  is  likely  to  bias  his  testimony. 
A  learned  writer  (a),  who  has  devoted  too  much  of  his  time 
to  the  theory  of  jurisprudence  to  know  much  of  the  prac- 
tical consequences  of  the  doctrineshe  has  published  to  the 

•  (a)  Mr/Jerehy  Benfhttnt, 
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]^l^  worlds  hfts  said,  that  interest  should  only  operate  against 
the  ci«dit|  and  not  be  a  ground  of  objection  to  the  compe- 
tency of  a  witness.  This  doctrine,  howcTer,  is  contrary 
to  our  law,  according  to  which,  a  direct  interest  to  the 
smallest  amount,  in  any  person,  will  prevent  him  from 
being  examined  as  a  witness.  This  rule,  does  not  stand 
upon  the  principle  that  Mr.  Siarkie  supposes,  mr.  that 
there  is  no  difierence,  or  that  the  law  can  make  no  distinc- 
tion between  the  degrees  of  interest  (a): — ^bot,  upon  this, 
that  if  the  party  declines  to  release  his  interest,  whateter 
may  be  its  amount,  it  seems  that  he  considers  it  to  be  of  in^ 
portance  to  him,  and  therefore  he  ought  not  to  be  trust- 
ed as  a  witness  in  a  suit  instituted  for  the  reoovery  of 
a  sum  in  which  he  has  an  interest.  A  feeling  of  inter- 
est, will,  in  spite  of  the  utmost  efforts  of  the  most  con^ 
sCiMtlous  man,  often  so  warp  his  mind,  aa'to  prevent 
him  from  giving  an  accurate  account  of  any  transacti(Hi 
in  which  he  is  himself  concerned.  Considering  the  in- 
tevest  of  parties,  and  that  which  is  of  still  more  inqport* 
ance,  the  interests  of  the  public  and  of  rdigion^  which  re« 
qfuire  that  every  possible  means  should  be  used  to  prevent 
false  evidence,  the  law  cannot  be  now  too  strict  in  exclude 
ing  the  testimonies  of  interested  witnesses.  It  is  true,  that 
prejudices  will  frequentty  operate  upon  and  influenos  the 
mind  of  a  witness,  as  much  as  interest;  but  thia  is  an  evil 
that  cannot  be  remedied.  If  we  want  the  testimony  of 
witnesses,  we  must  be  conteut  to  take  it  subject  to  aU  the 
defects  that  the  infirmities  of  those  who  give  it  may  ocea* 
sien.  We  may  require  a  witness  to  release  his  interest, 
but  we  cannot  compel  him  to  release  himself  from  bis 
prejudices;  but,  because  we  cannot  do  all  we  wish,  we 
should  not  fail  to  do  all  we  can,  to  arrive  at  truth.  The 
ease  ^fFmrresier  v.  Pigou,  is  stronger  than  this,  for  there 
the  plaintiff  gave  the  witness  an  interest  after  the  cause  of 
action  accrued,  without  the  privity  of  the  defendant ;  and 

(a)  See  S^drkk  on  Evidence. 
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yet  the  G>urt  wonlcl  not  allow  the  defendant  to  call  him.    ,    1M9. 
If  a  plaintiff,  in  anch  a  case  aa  this,  had  a  right  to  say       hothl 
that  he  must  either  be  allowed  to  call  a  witness  to  sup-  v- 

port  his  claim,  whom  he  himself  had  rendered  interested, 
or  be  allowed  to  prove  his  handwriting,  it  would  put 
the  defendant  under  the  necessity  of  having  a  case  prov- 
ed against  him  by  an  interested  witness,  or  giving  up 
the  opportunity  of  obtaining  a  knowledge  of  any  circum- 
stances that  occurred  at  the  time  of  the  execution  of  the 
instrument,  by  the  cross-examination  of  the  attesting  wit- 
ness. The  rule  for  setting  aside  the  nonsuit  must,  conse- 
quently be 

Discharged. 


JoM ss  «,  Bright  and  Others,  ju^  25^]L 

Tins  was  an  action  on  the  case  in  the  nature  of  deceit  Where  a  per^ 
on  the  sale  of  copper  to  the  pUntiiF  by  the  defendants,  tores'an^articie, 
for  the  purpose  of  sheathmg  the  bottom  of  a  vessel.    The  J^rti^^r  pSl!^* 
declaration  contained  twelve  counts.    The  first  six  alleged  p<Me,  the  law 
a  deoeit  on  the  sale,  and  the  six  last  were  for  a  breach  of  ranty  that  it  u 
the  warranty  of  the  copper.    The  taili  count  was,  in  sub-  ^/that  pu^: 

stance  as  follows  ^^  --therefore, 

where  the  de- 

That  the  plainti£P,  at  the  special  instance  and  request  of  fendant  tuppu- 
the  defendants,  bargained  with  the  defendants  to  buy  of  .h^bgfor 
diem»  and  the  defendants  agreed  to  sell  to  the  plaintiiFdi-  ^^^^^^^^ 
vers,  to  wit,  one  thousand  sheetsof  copper,  for  the  pur-  turned  out  to 
pose  of  sheathing  the  bottom  of  a  certain  bark  or  vessel,  a  shorTdme  ^ 
called  the  ItabeUa;  and  the  defendants,  by  falsely  and  tl^^U^J'^he 
fraudulently  warranting  the  said  sheets  of  copper,  wUeh  ^^i  found  that 
ked  been  made  and  manufactured  by  the  dejendanis,  to  occatiooedTy 
he  reasonably  Jit  and  proper  for  tie  purpose  aforeeaid,  ^1^^' 
aold  the  said  sheets  of  copper  to  the  plaintifi^,  at  and  for  a  V^^^?''^,^'^' 

^  that  the  plaintiff 

large  nun  of  money,  to  wit,  the  aum  of  3IS/.  &.,  which  wasentiUedto 

recover  damag- 
es hi  att  actioii  oa  th*  case  in  tho  natort  of  deceit,  although  no  firauci  was  imputed  to  the  defend- 
aaCi  lor  tha^  ■«  he  manuGictur^  the  copper  aod  knew  the  purpoMi  to  which  it  was  to  be  applied, 
snd  said,  **  he  would  supply  the  plaintiff  welif"  U  amomilcd  to  a  warranty  that  it  should  be  fit  for 
thst  purpose. 
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1829.  was  afterwards  paid  by  the  plaintiff  to  the  defendants  for 
the  same :  whereas,  in  truth  and  in  fact,  the  said  sheets 
of  copper,  were  not,  at  the  time  of  the  said  warranty 
and  sale  thereof  as  aforesaid,  reasonably  fit  or  proper  for 
the  purpose  aforesaid ;  but,  on  the  contrary  thereof,  the 
said  sheets  of  copper,  were,  at  that  time,  of  an  inferior 
quality,  and  wholly  unfit  and  improper  for  the  purpose 
aforesaid,  whereby  the  said  sheets  of  copper  afterwards, 
to  wit,  on  &c.,  at  &c.,  became  and  were  greatly  corroded, 
injured,  and  destroyed,  and  of  little  or  no  use  or  value  to 
the  plaintiff;  and  so  the  defendants,  by  means  of  the  pre- 
mises, falsely  and  fraudulently  deceived  the  plaintiff  on 
the  sale  of  the  said  sheets  of  copper  as  aforesaid. 

The  eleventh  and  twelfth  counts  were  the  same  as  the 
tenth  in  substance,  the  one  omitting  the  name  of  the  ves- 
sel, and  the  other  that  the  copper  had  been  made  and 
manufactured  by  the  defendants. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  GvUd- 
hallf  at  the  Sittings  after  the  last  Term,  it  appeared,  that 
the  plamtiff  was  a  ship-owner,  and  the  defendants  exten- 
sive manufacturers  and  vendors  of  copper ;  and,  as  the 
plaintiff  admitted  that  no  fraud  or  deceit  had  been  prac- 
tised by  them,  the  first  six  counts  were  abandoned,  and 
the  cause  proceeded  solely  on  the  breach  of  warranty.  A 
witness,  of  the  name  of  Fisher,  a  sail  maker,  said,  that  he 
knew  the  plaintiff  and  the  defendants;  that  the  plaintiff 
was  the  owner  of  the  Isabella,  and  that  he  told  the  wit- 
ness he  wanted  some  copper  to  sheath  her.  That  the 
witness  went  with  the  plaintiff  to  the  defendants'  counting- 
house,  and  introduced  them  to  each  other  by  saying,  ^'  Mr. 
Jones  (the  plaintiff)  is  in  want  of  copper  for  sheathing  a 
vessel,  and  I  have  pleasure  in  recommending  him  to  you, 
knowing  you  will  sell  him  a  good  article;"  on  which, 
Smith,  one  of  the  defendants,  said,  "  your  friend  may  de- 
pend on  it,  we  will  supply  him  well;*'  and  that  the  price 
and  time  of  credit  were  then  agreed  on.     The  plaintiff 
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then  proved,  that  his  shipwright  afterwards  went  to  the  1829. 
defendants*  warehouse,  and  selected  sheets  of  copper, 
which  were  sent  to  Bristol  on  the  plaintiflTs  account,  where 
the  Isabella  was  then  lying,  and  with  which  she  waff 
sheathed.  The  invoice  was  dated  in  January ^  1837,  and 
described  the  article  sold,  as  sheets  of  copper,  and  nails, 
for  the  ship  Isabella  amounting  to  353/.  I5s.  6d.  "  Cre- 
dit, six  months."  The  price  charged,  was  the  market 
price  for  the  best  merchantable  copper.  It  was  then  prov- 
ed, that  the  Isabella  proceeded  on  a  voyage  to  Sierra 
Leone,  from  whence  she  returned  in  November,  1827. 
That  when  she  sailed  from  thence,  which  was  about  five 
months  after  she  was  sheathed,  it  was  discovered,  that  the 
copper  was  corroded  and  fall  of  holes,  and  unfit  for  fur- 
ther use. 

Witnesses  were  then  called  to  prove,  that  copper  em- 
ployed in  sheathing  vessels,  usually  lasts  from  four  to  five 
years:  and  a  mineralogist,  who  had  assayed  the  copper  in 
question^  stated,  that  it  contained  more  oxygen  than  it 
ought: — that  copper  readily  embodies  oxygen,  but  that 
it  might  be  prevented  by  care  in  the  manufacture;  and 
that  the  defect  in  the  defendants'  sheathing  might  be  at- 
tributable to  the  overheating  of  the  copper,  as  well  as  to 
its  having  hnbibed  too  great  a  quantity  of  oxygen. 

For  the  defendants,  several  witnesses  were  called,  who 
stated,  that  the  corrosion  of  copper  might  be  occasioned 
by  a  yariety  of  extrinsic  causes.  That  it  decays  sooner 
in  some  climates  than  in  others.  That  the  holes  in 
the  sheathing  in  question  might  have  been  produced-by 
bamades  when  the  ship  lay  in  the  river  at  Sierra  Leone , 
where  they  abounded.  That  the  quality  of  copper  might 
be  easily  ascertained  by  its  appearance  and  malleability; 
and,  it  was  contended,  that,  if  there  had  been  any  defect 
in  the  copper  sold  to  the  plaintiff,  his  shipwright  must  have 
discovered  it  when  he  sheathed  the  vessel. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  de- 
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1B29.  cay  in  the  copper  oroee  from  intrinsic  defect,  or  from  an 
extrinsic  cause;  and  that  if  it  arose  from  intrinsic  de- 
feet,  whether  such  defect  was  occasioned  by  the  want  of 
skill  in  the  manufacture,  or  from  the  use  of  improper  ma- 
terials* 

The  Jury  found  Aat  the  decay  was  occasioned  by  some 
intrinsic  defect  in  the  quality  of  the  copper,  but  that  there 
was  no  satisfactory  evidence  to  shew  how  that  defect  was 
occasionedi  or  to  what  cause  it  might  be  attributed.  A 
verdict  was  accordingly  entered  for  the  plaintiff,  the 
amount  of  the  damages  to  be  referred  to  an  arbitrator; 
leave  being  reserved  to  the  defendants  to  move  to  aet  aside 
the  verdict  and  enter  a  nonsuit,  in  case  the  Court  should 
be  of  (pinion  that  neither  of  tlie  counts  in  the  declaration 
was  supported  by  the  evidence* 

Mr.  Serjeant  LudioWf  im  a  former  day  in  this  Tem^  ob* 
tained  a  rule  nm  accordingly;  and  sulmiifcled,  that,  as  the 
plaintiff  had  acquitted  thedefeodantsof  sayintenttodee^ve 
or  defraud  him  on  the  sale,  and  as  there  was  no  evidenee 
of  an  exprtsa  wanranty,  the  defendants  could  not  be  deem* 
ed  responsible  fat  the  quality  of  the  copper  supplied,  nei- 
ther could  a  geseral  warranty  be  implied  in  law,  from  one 
of  the  defendants*  merely  saying,  that  the  copper  should 
be  fit  for  the  particular  purpoae  to  which  it  was  to  be  ap- 
plied; andidthQugh  the  defect  migfait  be  attributable  to 
its  inherent  quality,  there,  waa  no  proof  that  the  defend- 
ants did.  not  use  the  best  possiUe  care  in  its  Baanu&etur^, 
^  or  that  the  article  was  not  composed  of  the  best  materiids. 
The  bii^er  and  seller  were  bodi  innocent  parties;  and, 
tiierefore,  the  rule  of  cmceai  emptor  applies^  and  in  the^ 
bite  case  of  Grmy  v.  Cox  (a),  where  the  plaintiff  declared 
in  mmumpntf  that,  in  consideration  that  he  would  buy  a 
qnantity  of  sheathing  copper  of  the  defendant,  at  a  cer- 

(a)  4  Ban.  &  CreM.  108;  S.  C.  6  Dow.  &  Ryl  209. 
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Uki  price,  the  latter  uadertook  thftt  it  Aoidd  be  good» 
8Dnp4j  substantial,  md  semceable  copper;  it  wi^  held, 
that  this  warranty  was  not  proved  by  shewiDg  a  purcbaee 
of  copper  sheathing  at  the  ordinary  market  price ;  no 
expreaa  wantmty  havii^  been  given:  and  hare,  for  any 
thing  that  appemrs  to  the  contrary,  the  copper  was  aianu- 
factuned  for  general  sale,  and  no  warrant  can  be  implied 
fay  the  mere  retation  of  buyer  and  seller. 

Bfr.  SeijeanI  WiUe,  and  Mr.  Serjeant  Russell,  now 
shewed  cause.  The  ienih  count  was  clearly  supported  by 
the  evidenoe,  as  the  plaintiff  alleged  that  the  defend- 
softs  irarranted  the  copper  whidi  had  been  made  and 
aanafiutufed  by  them  to  be  fit  for  the  purpose  to  which 
it  was  to  be  applied,  viM,  the  sheathing  the  bottom  of  a 
veaeeL  The  witness  Fisher,  expressly  proved  that  the 
copper  was  reqwed  by  the  plaintiff,  and  sold  by  the 
defendants  for  that  particular  purpose;  and,  altiiough  it 
was  not  exhftited  at  the  time  of  sale,  the  defendants 
ought  to  have  takmi  care,  and  supplied  what  they  knew 
was  fit  and  proper  for  the  purpose,  ahid  they  alone 
had  the  means  of  knowledgev  as  they  were  Ae  manu<> 
fiutneif •  This  case,  therefore,  diflfers  from  Crray  vi 
Ckt,  sm  there  the  d^tndanta  were  merely  copper  mcr- 
chanle,  and  not  manufacturers.  Besides,  the  copper  wai 
not  aoM  for  a  genend  purpose;  and,  if  jjt  were  not  fit  for 
sheathing,  it  would  be  altogether  useless  to  the  phmtiff. 
AMumgfa  a  general  warranty  may  not  be  implied  by  law^ 
yety^Ni  the  contract,  as  proved,  a  warranty  arose  by  anpKr 
cation,  that  the  copper  should  be  reasonably  fit  for  the 
purpose  for  which  it  was  supplied.  The  intention  of  the 
parlies  mast  be  looked  at;  and  no  precise  w<Mrds  are  necea- 
sary  to  create  a  warranty ;  and  as  the  article  supjdied  was 
mannfiM^ured  by  the  sellers,  llie  law  will  imply  a  warranty 
that  it  was  reasonably  fit  and  proper  for  the  purpose  to  which 
it  was  to  be  applied.  The  sale  was  e£fected  through  the  me- 
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1829.  ^  dium  of  a  third  person^  who^  on  introducing  the  plaintiff  to 
the  defendants,  said,  that  he  knew  that  they  would  sell 
him  a  good  article;  to  which,  one  of  the  defendants  repli- 
ed, that  the  plaint^  might  depend  upon  it  that  they  would 
supply  him  well.  That  was  an  adoption  of  the  course  of 
dealing  that  was  to  take  place  between  them,  and  therefore, 
the  rule  of  caveat  emptor  does  not  apply  to  the  plaintiff,  as 
he  did  not  rely  on  his  own  judgment,  nor  is  it  to  be  sup- 
posed that  a  ship-owner  is  acquainted  with  the  various  pro- 
perties of  copper,  whilst  the  manufacturer  has  a  full  know- 
ledge of  the  article  he  has  made,  or,  at  all  events,  he  ought 
to  have  such  knowledge.  There  is  no  case  similar  to  the 
present  in  circumstances;  but  the  general  doctrine  applica- 
ble to  it,  is  thus  laid  down  by  Mr.  Justice  Blaekstone  (a), 
*'  a  second  class  of  implied  contracts,  are  such  as  do  not 
arise  from  the  express  determination  of  any  Court,  or  the 
positive  direction  of  any  statute;  but  from  natural  reason, 
and  the  just  construction  of  law.  Which  class  extenda  to 
all  presumptive  undertakings  or  assumpsits;  which,  though 
never  perhaps  actually  made,  yet  constantly  arise  from  this 
general  implication  and  intendment  of  the  Courts  of  judi- 
cature, that  every  man  hath  engaged  to  perform  what  his 
duty  or  justice  requires."  Here,  justice  and  expedience 
requiired,  that,  as  the  buyer  did  not  inspect  the  article,  he 
purchased,  and  therefore  could  not  protect  himself  against 
th^  loss  he  has  es^perienced;  the  sellers  should  have  furnish- 
ed  him  with  an  article  fit  for  the  specific  purpose  for  which 
it  waa  ordered,  and  for  which  they  charged  their  own 
price.  No  negligence  can  be  imputed  to  the  plaintiff,  and  ' 
the  defect  in  the  copper  was  not  discovered  until  the  ves- 
sel was  about  to  return  from  Sierra  Leone,  and  as  the 
plaintiff  had  paid  the  full  price  for  it,  and  the  Jury  found 
that  the  corrosion  or  decay  was  attributable  to  an  intrin- 
sic defect,  their  verdict  is  conclusive ;  and,  if  the  plaintiff 

(«)  3  Bl.  Com.  162. 


Brioht. 
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had  not  paid  for  it,  and  the  defendants  had  sued  him  for  ^^^« 
the  price»  it  would  be  an  answer  to  the  action  to  shew  jq^es 
that  it  was  eiitirely  unfit  for  the.  purpose  to  which  it  was. 
applied*  and  for  which  specific. purpose  it  was  sold. by  the 
defoidants*'  In  Chandehr  v»  Lapu8{a),  where  the  decla- 
ration stated*  that  the  defendant  having  skill  in  Jewels* 
had  a  stone  which  he  affirmed  to  be  a  bezoar  stone*  and 
sold  it  as  such  to  the  plaintiff;  judgment  was  arrested^  be- 
cause  it  was  not  averred*  that  the  defendant  knew  it  not 
to  be  a  bezoar  stone*  or  that  he  warranted  it  to  be  one. 
At  the  time  of  that  decision*  great  strictness  was  required 
in  the  allegi^tion  of  a  warranty ;  but  the  law  has  been  since 
much  relaxed  in  fitvour  of  the  party  deceived*  and*  particu- 
larly* since  the  introduction  of  the  action  o(  assunymt.  'But 
that  case  cannot  apply  to  the  present*  as  the  defendants 
were  the  matrnfadurers  of  the  article  supplied*  firom  which 
a  knowledge  of  its  qualities  must  be  implied*  If  un- 
derwriters insure  on  a  ship; — a.  warranty  that  she  was  sea-» 
worthy  kt  the  time  of  effecting  the  insurance*  must  be  im- 
plied* ;  In  the  case  of  a  life  insurance*  a  warranty  that  the 
party  whose  life  is  insured*  is  labouring  under  no  disease 
that  may  tend  to  shorten  his  life*  is  a  condition  precedent 
to  efifecting  the  policy.  In  the  case,  of  victuals  supplied 
for  a  ship's  crew*  it  must  be  implied  that  they  are  good 
and  wholesome*  and  fit  for  the  sustenance  of  man;  that 
being  the  purpose  for  which  they  were  supplied.  So* 
here*  although  copper  in  sheets  may  be  applied  to  a  varie- 
ty-of  purposes*  yet  it  was  expressly  ordered  for  one  spe- 
cific purpose*  fw.  the  sheathing  the  plaintiff's  vessel;  and 
it  was  impossible  for  him  to  know  whether  it  would  answer 
that  purpose  or  not.  Warranties  on  the  sales  of  horses*  or 
othet  animals,  are  easily  distinguishable*  as  there*  although 
tihe  utmost  c&re  and  diligence  be  used  by  the  seller*  he  may 
not  be  able  to  discover  a  latent  disease*  but  the  manufac- 

(a)  Cro.  Jac.  4. 
VOL.  III.  M 
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1^,^  ^^^  ^f  ^Qpp^r  Qgj^  easily  ascertain  the  quality  of  the  ore, 
Jones  and  watch  it  through  the  process  of  smekingi  and  may 
Bright.  afterwards  discover  its  defective  qualities  by  causing  it 
to  be  assayed.  But,  if  a  party  applying  to  purchase 
a  horse,  tells  the  seller  the  purpose  for  which  it  is 
wanted,  dx.  to  carry  a  lady,  or  a  child,  or  to  drive  in  a 
particular  carriage,  and  it  should  turn  out  that  the  horse 
was  vicious,  or  had  never  been  in  harness,  the  buyer  would 
be  entitled  to  recover,  on  proving  that  the  horse  was  unfit 
for  the  purpose  for  which  it  was  sold,  although  it  might 
be  fit  for  several  other  purposes.  If  a  man  be  hired  as  a 
tutor,  to  teach  the  classics,  or  mathematics,  although  he 
did  not  say  that  he  was  qualified  to  do  so,  at  the  time  of 
the  hiring,  yet,  by  his  assenting  to  accept  the .  situation, 
the  law  will  imply  that  he  could  teach.  In  Laing  v. 
Fidgeon  (a),  it  was  held,  that  in  every  contract  to  supply 
manufactured  goods,  however  low  the  price,  it  is  an  impli- 
ed term,  that  the  goods  shall  be  merchantable.  In  Gar^ 
diner  Y.  Gray{b)f  where  the  defendant  sold  twelve  bags 
of  uxMie  Mk  at  ten  shillings  and  sixpence  per  pound, 
which,  on  its  arrival  at  its  jJace  of  destination,  was  found 
to  be  of  a  quality  not  saleable  under  the  denomination  of 
u>Mte  silk.  Lord  EUenborough  said,  *'  the  purchaser  has 
a  right  to  expect  a  saleable  article,  answering  the  descrip- 
tion in  the  contract.  Without  any  particular  warranty 
this  is  an  implied  term  in  every  such  contract.  Where  there 
is  no  opportunity  to  inspect  the  commodity^  the  maxim  of 
caveat  emptor  does  not  apply.  He  cannot,  without  a  war* 
ranty,  insist  that  it  shall  be  of  any  particular  quality  or 
fineness,  but  the  intention  of  both  parties  must  be  taken 
to  be,  that  it  shall  be  saleable  in  the  market  under  the  de^^ 
nomination  mentioned  in  the  contract  between  them."  Be- 
sides, the  copper  in  question  was  supplied  at  the  discretion 
of  the  sellers,  and  its  quality  could  not  be  ascertained  by  the 
purchaser,  at  the  time  of  the  sale.    This  case,  therefore, 

(a)  4  Camp.  169;  5.  C.  6  Tauat.  108.  {b)  4  Gamp.  144. 
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18  distinguishable  from  FUher  y.  Samudaf  where  Lord  1829. 
Ettenborough  said  {a\  it  was  the  duty  of  the  purchaser  of 
any  commodity,  immediately  upon  discovering  that  it  was 
not  according  to  order,  and  unfit  for  the  purpose  for  which 
it  was  intended,  to  return  it  to  the  vendor,  or  to  give  him 
notice  to  take  it  back.*'  There,  however,  the  purchaser  knew 
that  the  article  was  unfit  to  be  sent  to  the  place  for  which 
it  was  ordered;  but  he  did  not  intimate  it  to  die  sellers 
before  the  season  for  exporting  it  was  over,  and  when  they 
might  have  lost  the  opportunity  of  disposing  of  it  at  home ; 
and,  in  an  action  brought  for  its  value,  the  purchaser  did 
not,  either  in  bar  of  the  action,  or  in  reduction  of  damages, 
object  to  the  quality  of  the  article,  but  allowed  the  seller 
to  recover  a  verdict  for  the  full  price  agreed  upon.  In 
OkeU  V.  Smith  (6),  in  assuitipsit  to  recover  the  price  of 
copper  pans,  which  the  seller  engaged  should  be  sound, 
and  made  of  the  best  materials,  and  the  purchaser,  after 
trial,  found  that  they  were  not  sound,  and  would  not 
answer  the  purpose  for  which  they  were  intended,  Mr. 
Justice  Bayley  said,  *'  the  plaintiff  certainly  is  not  entitled 
to  re<»ver  the  full  price  stipulated  for  by  the  contract,  ac- 
cording to  which,  he  was  bound  to  furnish  pans  capable  of 
answering  the  purposes  for  which  they  were  ordered/* 
Although  in  BlueU  v.  Oabcme  (e),  where  the  pIaintiff*soId 
the  defendant  a  bowsprit,  which,  at  the  time  of  the  sale, 
appeared  to  be  perfectly  sound,  but  which,  after  being 
used  some  time,  turned  out  to  be  rotten;  it  was  held,  that, 
in  the  absence  of  frauds  the  plaintiff  was  entitled  to  reco- 
ver what  the  bowsprit  was  apparently  worth  at  the  time 
of  the  delivery:  yet,  the  language  attributed  to  Lord  £/- 
lenboroughf  is  inconsistent  with  the  principle  he  first  lays 
down,  viz,  "  that  a  person  who  sells,  impliedly  warrants, 
diat  the  thing  sold  shall  answer  the  purpose  for  which  it  is 

{u)  1  Cftinp.  193.  (b)  1  Stark.  Rep.  107. 

(c)  ]  Stark.  Rep.  384. 
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1829.  sold ; "  for  he  afterwards  said,  *'  what  the  plaintiff  deserves, 
is  the  apparent  value  of  the  article,  at  the  time  of  deliv- 
ery •**  But  that  could  not  be  so,  as  the  bowsprit  then 
appeared  to  be  good  and  perfect  in  every  respect^  and 
consequently,  the  pUuntiff  was  entitled  to  recover  its  real 
value.  The  case  of  Jones  v.  Bowden{a)  does  not  apply» 
as  the  defendant  was  guilty  of  fraud,  in  re-packing  sea- 
damaged  pimento,  and  advertising  it  in  catalogues,  which 
did  not  notice  that  it  was  sea-damaged  or  re-packed; 
but  he  exhibited  impartial  samples  of  the  quality  at  the 
sale.  In  that  case,  Mr.  Justice  Heath,  mentioned  a  case 
tried  before  him  (probably  Weatt  v.  King  (b),  which 
was  an  action  of  the  sale  of  some  lambs,  sold  as  stock, 
and  the  evidence  was,  that,  by  the  custom  of  the  trade, 
stock  were  understood  to  be  sheep  that  were  sound,  on 
which  the  learned  Judge  told  the  Jury  that  it  amounted 
to  an  implied  warranty  that  they  were  sound.  In  Yeats 
V.  Pirn,  Lord  Chief  Justice  Gibbs  said  (c),  "  where  a  par- 
ty undertakes  that  he  will  supply  goods  of  a  certain  de- 
scription, he  must  execute  his  engagement  accordingly.'* 
Here,  it  may  be  assumed,  that  the  whole  of  the  sheathing 
furnished  to  the  plaintiff,  was  not  copper,  as  it  soon  became 
corroded  and  unfit  for  use;  and  in  Btidge  v.  Wain  (c(), 
where  goods  sold  were- described  in  the  invoice  as  scarlet 
cuttings,  Lord  Ettenborough  said,  **  ihsit  an  undertaking 
that  they  were  such  must  be  inferred:  that,  to  satisfy  an 
.  allegation,  that  they  were  warranted  to  be  of  any  particular 
quality,  proof  must  be  given  of  such  a  warranty,  but  that  a 
warranty  was  implied  that  they  were  that  for  which  they 
were  sold."  In  Pasley  v.  Freisman,  Mr.  Justice  BuUer 
said  {e),  *'  it  was  rightly  held,  by  Lord  Chief  Justice  Itolti 
and  has  been  uniformly  adopted  ever  since,  that  an  affir- 

(fl)  4  Taunt.  84?.  (d)  1  Stark.  Rep.  504. 

{b)  S. C.  not  S. P.  l2East.452.         (c)  3  Term  Rep.  W. 
(c)  2  Marsh.  143. 
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mation  at  the  time  of  a  sale,  is  a  warranty,  provided  it  ap-         1829. 
pear  on  evidence,  to  have  been  so  intended."    Although 
in  Prosser  v.  Hooper  (a),  where  the  plaintiff  bought  saf- 
fron of  an  inferior  quality,  which,  having  kept  six  months, 
and  sold  part,  he  objected  that  it  was  not  safiron;  it  was 
held,  in  an  action  for  a  breach  of  warranty,  that,  from  the 
length  of  time,  and  inferior  price  given,  it  was  such  an  ar- 
ticle as  the  plaintiff  meant  to  purchase;  yet,  the  ground  on 
which  the  Court  decided  was,  that  the  terms  of  the  contract 
were  controlled  by  the  acts  of  the  plaintiff  himself,  in  keep- 
ing the  article,  and  selling  part  of  it.  Although  the  case  of 
ParUnson  v.  Lee  {b)  may  be  relied  on  for  the  defendants,  it 
is  distinguishable  from  the  present,  as  the  vendors  were  not 
the  growers  of  the  hops,  which  had  been  damaged  without 
their  knowledge,  and  they  were  sold  from  samples  fairly 
drawn,  and  the  bulk  was  equal  to  the  samples.    There, 
too,  the  Court  went  into  the  question  of  intention  between 
the  parties,  which  was  made  the  main  feature  of  the  judg- 
ment; and  in  Grayv,  Cox,  Lord  Chief  Justice  Abbott 
said,  at  NUi  Prius  (c),  "  the  question  is,  whether  the  cop- 
per, so  sold  by  the  defendants  to  the  plaintiffs,  was  fit  and 
proper,  or,  in  the  language  of  the  declaration,  serviceable 
copper,  for  unless  it  were  so,  the  plaintiffs  were  entitled  to 
a  verdict.    Though  the  defects  could  not  be  discovered 
on  tlie  first  inspection,  yet  they  must  have  proeieeded  from 
something  wrong  in  the  manufacture,  and  the  merchant 
may  have  his  remedy  against  the  manufacturer;**  and  his 
Lordship,  in  delivering  the  judgment  of  the  Court,  in 
Bane  said  (cQ — **  At  the  trial,  it  occurred  to  me,  that  if  a 
person  sold  a  commodity  for  a  particular  purpose,  he  must 
be  understood  to  warrant  it  reasonably  fit  and  proper  for 
such  purpose.     I  am  still  strongly  inclined  to  adhere  to 
that  opinion.**     But,  as  the  plaintiff  declared  on  a  general 

(a)  1  B.  Moore,  106.  (c)  I  Car.  &  Payne,  187. 

(b)  2  East.  314.  {d)  4  Bam.  &  Cress.  1 15. 
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J9^^      warranty,  which  did  not  arisct  and  could  not  be  implied 
from  the  contract  of  sale;  the  Court  directed  a  ne^  triaL 

Mr.  Serjeant  LwUow,  in  support  of  his  rule. — ^The  ver- 
dict which  the  plaintiff  has  recovered^  can  only  be  sustun- 
ed  on  the  ground  of  an  implied  warranty,  which  cannot 
arise  on  the  facts  proved  at  the  trial.  It  must  be  obsenr- 
ed»  that  this  is  an  action  on  the  case  in  the  nature  of  de- 
ceit, and  a  uniform  series  of  decisions,  from  the  earliest 
time  to  the  present,  shews,  that  the  plaintiff,  in  such  an  ac- 
tion, must  allege  and  prove,  either  an  express  warranty  by 
the  seHer,  or  that  he  knew  that  the  article  he  sold,  was 
not  such  as  he  represented  it  to  be,  because,  fraud  and 
misrepresentation  are  the  gist  and  essence  of  the  action, 
and  by  which  alone,  the  seller  can  be  deemed  liable. 
Lord  Coke  says  (a),  *'  by  the  civil  law,  every  man  is  bound 
to  warrant  the  thing  that  he  selleth  or  conveyeth,  albeit 
there  be  no  express  warranty;  but  the  common  law  bind- 
eth  him  not,  unless  there  be  a  warranty,  either  in  deed  or 
in  law ;  for  caveat  emptor,** — and  that  rule  applies  to  all 
cases,  unless  there  be  fraud,  or  a  known  concealment  of 
a  latent  defect  by  the  seller,  and  the  buyer  can  only  reco- 
ver secundum  aUegatum  etprobatum.  Here,  there  is  no 
pretence  to  say  that  there  was  an  express  warranty;  and 
there  vras  no  proof  that  the  defendants  knew  that  there 
was  any  intrinsic  defect  in  the  copper,  and  the  Jury  so 
found,  for  they  said,  that  there  was  no  satisfactory  evii* 
dence  to  shew  what  was  the  cause  of  the  defect.  If  so, 
the  gravamen  is  the  breach  of  contract,  which  should  be 
accurately  stated,  and  there  was  no  relation  subsisting  be- 
tween the  plaintiff  and  the  defendants,  as  the  manufactur- 
ers of  the  copper;  the  transaction  related  solely  to  their 
characters  of  buyer  and  sellers,  and  if  so,  the  latter  could 
only  be  liable  for  a  breach  of  contract  arising  out  of  the 

(a)  Co.  Lit.  i02  (a). 


IN  THE  TENTH  YEAR  OF  GEO*  IV«  Hj7 

sale.  Although  the  plaintiff  has  alleged  that  the  copper  _f^^* 
was  made  and  manufactured  by  the  defendants,  he  should 
have  gone  fiirther^  and  stated,  that  they  knew  it  was  de- 
fective at  the  time  of  the  sale;  and,  as  it  was  not  made  to 
order,  and  the  plaintiff's  shipwright  selected  and  inspected 
it  before  it  was  defivered,  the  defendants  could  not  be  lia- 
ble as  manufacturers^  but  as  sellers  only.  If  this  verdict 
can  be  supported,  the  vendor  of  any  manufactured  article 
will  be  liaUe  for  any  inherent  defect  of  which  he  could 
have  no  knowledge,  although  he  might  have  provided  the 
best  possible  materials,  and  used  every  care  and  diligence 
m  the  manufacture*  It  was,  at  all  events,  incumbent  on 
the  pUntiff  to  shew,  in  an  action  of  this  nature,  that  the 
decay  in  the  copper  was  attributable  "^either  to  the  bad 
quality  of  the  article  itself,  or  the  negligence  or  want  of 
skill  in  the  workmen  who  manufactured  it;  neither  of  which 
was  alleged  or  proved.  In  FUxherberfs  Natura  Brevi-^ 
9am  (a),  it  is  said,  **  if  a  man  sell  unto  another  man  a  horse, 
and  warrant  him  to  be  sound  and  good,  &c.,  if  the  horse 
be  lame,  or  diseased,  that  he  cannot  work,  he  shall  have 
an  action  upon  the  case  against  him;  and  so,  if  a  man  bar- 
gain and  sell  unto  another  certain  pipes  of  wine,  and  war^ 
rants  them  to  be  good,  &c.,  and  they  are  corrupted,  be 
shall  have  an  action  upon  the  case  against  him*  But  note; 
it  behoveth  that  he  warrant  it  to  be  good,  and  the  horse 
to  be  sound,  otherwise  the  action  will  not  lie ;  for  if  he  sell 
the  wine  or  horse  without  such  warranty,  it  is  at  the  other's 
peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges.-* 
The  Year  Book,  96  Hen.  6,  35,  is  referred  to  as  an 
authority  to  establish  that  principle.  In  cases  of  gene- 
ral dealing,  between  buyer  and  seller,  there  can  be  no  im- 
plied warranty  unless  the  latter  has  been  guilty  of  fraud 
or  deceit;  and  here,  although  the  defendants  sold  the 
copper  to  the  plaintiff,  it  was  selected  by  his  agent,  and 

(«)  Tit.  *•  WrU  de  Trespass  svr  le  case.*'  Page  94,  8lh  Edit.  213. 
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1829.        the  sheets  were  not  manufiictured  for  the  sole  purpose  of 
sheathing  ships^  but  might  have  been  applied  to  articles 
in  domestic  use,  or  to  a  variety  of  other  purposeSi  and  a 
shipwright  may  easily  ascertain  good  copper,  from  its  mal- 
leabilityi  or,  at  all  events,  he  ought  to  have  known  whether 
it  was  fit  for  sheathing  when  he  applied  it  to  the  vessel 
in  question.    But  the  invoice  is  the  only  evidence  of  the 
contract,  in  which  the  article  is  not  described  as  copper  for 
sheathing,  but.merely  as ''  copper  for  the  ship  Isabella"  It 
must  be  admitted,  that  if>  a  person  about  to  purchase  a 
horse  of  another,  specifies  the  particular  purpose  for  which 
he  wants  it,  rixr,  to  carry  a  child,  or  a,tunid  person,  or  to 
drive  in  harness,  and  the  seller  says,  he  can  recommend 
the  animal  as  fit  fbr  such  a  purpose,  it  would  amcHint  to 
an  express  warranty.    So,  if  a  person  supply  a  tailw  with 
cloth,  and  desire  him  to  make  him  a  suit  of  clothes,  it  must 
be  implied  that  he  will  make  them  to  fit  Jiim;  but,  if  a 
man  purchase  a  suit  ready  made,  the  law  of  caveat  empior 
applies,  and  althpugh  the  cloth  may  turn. out  defective  or 
rotten,  or  made  of  bad  materials,  he  can  have  no  reme- 
dy against  the  seller.    If  goods  are  sold  with  an  express 
warranty,  the  suspicions  of  the  buyer  are  lulled;  but  if 
there  be  no  warranty,  and  he  has  the  power  of  inspection, 
and  the  goods  are  afterwards  delivered  in  specie,  the  seU 
ler  is  no  longer  responsible.    Here,  the  seller  was  as  in* 
nocent  as  the  buyer,  and,  it  is  quite  clear,  that  there  was 
no  fraud  or  misrepresentation  at  the  time  of  the  sale.    In 
SeltoyfCs  Nisi  Prius  it  is  said  (a),  that  in  actions  on  tbe 
case,  in  nature  of  deceit  on  an  implied  warranty,  which 
are  grounded  merely  on  the  deceit,  it  is  essentially  neces- 
sary that  the  knowledge  of  the  party,  or,  as  it  is  technical* 
ly  termed,  the  scienteTf  should  be  averred  in  the  declara* 
tion,  and  also  proved;  and  the  case  of  CAandelor  v.  Lo^ 
pus,  is  referred  to,  in  order  to  shew  the  necessity  of  the 

(o)  3rd  Edit,  Vol.  1.597. 
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avennent,  and  although  actions  for  the  breach  of  an  ex-  1829. 
press  warranty,  closely  resemble  those  in  the  nature  of 
deceit  on  implied  warranties,  yet  this  distinction  must  be 
attended  to; — that  in  the  latter  actions  the  gravamen  is 
the  deceit,  and  the  gist  of  the  action  is  the  scienter,  but  in 
actions  for  breach  of  warranty,  the  gravamen  is  the  breach 
of  warranty,  and  where  the  plaintiff  declares  in  tart  for 
sucb  breach,  it  is  not  necessary  to  allege  the  scienter,  nor, 
if  aUegvsd,  to  prove  it.  WilUamson  y.  Allison  (a).  In 
RotIe*s  Abridgment  (i),  it  is  said,  if  a  *'  tavemer  sell  wine 
(knowing  it  to  be  corrupt)  to  another,  as  sound,  good,  and 
not  corrupt^  without  any  express  warranty,  yet  an.  action 
of  deceit,  lies  against  him ;  for  this  was  a  warranty  in  law. 
So,  if  I  come  to  a  tavern  to  eat,  and  the  tavemer-  giveei 
andadkme  meat  and  drink,  corrupted,  whereby  I  am 
made  sick,  an  action  lies  against  him  without  any  express 
warranty ;  for  there  is  a  warranty  in  law:"  and  the^  Yettr 
Book  9  Hen.  6, 53,  is  cited  as  an  authority  in  supportof  that 
proposition.  "  But,  if  a  man  sell  a  horse  to  me,  without 
warrainting  him  to  be  sound,  if  he  be  distempered  in  his 
body,  yet  no  action  lies  against  him;"  and  although  it  is 
said,  that  the  Year  Book  SO  Henry  6,  35,  is  to  the 
contrary,  yet,  on  reference  to  it,  there  is  merely  a  dictum 
to  that  effect,  by  Paston  J.  and  there  the  word  sacAant  is 
introduced.  In  the  old  writs  of  deceit,  sachant  is  always 
a  material  word.  That  the  rule  of  caveat  emptor  applies 
to  this  case,  there  being  no  warranty  at  the  time  of  the  sale, 
is  dear,  from  a  number  of  authorities.  In  Noy's  MaX" 
ims^  it  is  said  (e),  *'  that  a  bargain  is  perfect  by  the  de* 
Hvery  of  the  article  bargained  for,  and  caveat  emptor;*^ 
and  in  Wood's  Institutes  it  is  said  (d),  '*  every  one  will 
affirm  that  his  wares  are  good,  that  the  horse  which 
be  sells  is  sound,  yet  if  he  does  not  warrant  them  to 
be  so,  though  it  was  false,  no  action  lies."    If  a  gene- 

(a)  2  East.  446.  (c)  6th  Edit.  p.  107. 

(h)  Action  disceit  en  nature  dun         {d)  3rd  Edit.  p.  539. 

f««(P.)yoi.  i.p.9o. 
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1829.         ral  allegation  of  a  warranty  in  a  declaration   can  be 
supported  by  proof  that  the  goods  were  sold  for  a  parti- 
cular purpose,  the  distinction  between  express  and  implied 
warranties  will  be  at  an  end ;  and,  if  the  doctrine  laid  down 
by  Lord  Chief  Justice  Abbott  in  Gray  v.  Cox,  can  be  sup- 
ported to  its  full  extent,  every  person  who  sells  or  manu- 
fiictures  an  article,  must  warrant  that  it  is  fit  and  proper 
for  the  purpose  for  which  it  is  intended;  and  if  there 
be  a  latent  defect,  of  which  he  was  wholly  ignorant,  or 
which  could  not  have  been  discovered  at  the  time;  still, 
he  must  be  responsible,  although  the  defect  might  not 
have  arisen  from  want  of  skill  in  the  manufacture,  or  the 
introduction  of  improper  materials.     If  a  person  purchase 
a  quack  medicine,  or  buys  articles  at  an  auction  where 
puffers  are  employed,  he  cannot  complain  that  he  has  been 
imposed  upon,  although  the  article  he  purchased  turns 
out  to  be  of  the  most  inferior  quality,  and  though,  at  the 
time  of  the  sale,  it  was  declared  to  be  made  of  the  best 
materials.    If  the  plaintiff  had  alleged  that  the  defend- 
ants had  not  used  good  materials,  or  had  been  guilty  of 
negligence,  or  want  of  care  in  the  manufacture,  the  defend- 
ants would  have  proved  the  contrary;  and,  as  the  copper 
was  not  made  to  order,  it  was  incumbent  on  the  plaintiflf 
to  shew,  either  that  it  was  composed  of  improper  materiab, 
or  that  there  had  been  a  want  of  skill  in  the  manufacture, 
but  which  he  failed  to  do.  All  the  late  decisions  are  in  fa- 
vour of  the  defendants;  and  although  in  Bluett  v.  OsbomCt 
Lord  EUenborough  said,  that  ''  a  person  who  sells,  impli- 
edly warrants,  that  the  thing  sold  shall  answer  the  purpose 
for  which  it  is  sold; "  yet,  he  qualified  that  general  remark 
by  applying  it  to  the  facts  of  the  case  before  him,  for  he 
proceeded  to  say,  '^  in  this  case  the  bowsprit  was  appa- 
rently good,  and  the  defendants  had  an  opportunity  of  in- 
specting it,    No  fraud  is  complained  of,  but  the  bowsprit 
turned  out  to  be  defective,  upon  cutting  it  up.     I  think  that 
the  plaintiff  (the  seller)  is  not  liable  on  account  of  the  sub- 
sequent failure."    So  here,  the  copper  was  apparently 
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good^  and  the  plaintiff  not  only  had  an  opportunity  of  in-         1929. 
specting  itj  but  his  agent  actually  selected  it ;  and,  although 
there  might  baye  been  an  inherent  defecti  of  which  the 
defendants  were  ignorant,  they  cannot  be  deemed  liable^ 
as  it  might  not  have  been  within  their  power  to  prevent  it* 
In  Fisher  v.  Samttda,  the  beer  was  supplied  for  the  pur« 
pose  of  exportation,  and  it  did  not  appear  tbut  the  pur- 
chaser had  ever  seen  it;  and  no  question  arose  as  to  the 
extent  of  die  warranty.    In  Okell  v.  Smith,  the  copper 
pans  were  ordered  to  be  made  for  a  particular  purpose, 
riff,  the  manufacture  of  vitriol;  and  in  Bridge  y.  Wain, 
the  plaintiff  recovered  on  a  count  stating  that  the  de« 
fendant  undertook  that  the  article  sold  was  scarlet  cut- 
tings, and  it  was  proved  that  the  goods  supplied  were 
not  scarlet  cuttings.    In  Laing  v.  Fidgeon,  the  purchaser 
had  merely  a  sample  of  the  article  sent  to  him,  and  which 
was  furnished  at  a  low  price,  as  it  was  intended  for  ex- 
portation.   Although  in  Gardiner  v.  Gray,  Lord  Elfen-- 
borough  said,  **  where  there  is  no  opportunity  to  inspect 
the  commodity,  the  maxim  of  caveat  emptor  does  not  ap- 
ply; yet  the  plaintiffs  recovered,  because  it  appeared  to 
be  the  intention,  both  of  the  buyer  and  seller,  that  the  ar- 
ticle should  be  saleable  in  the  market  under  the  denomin- 
ation mentioned  in  the  contract  between  them,  and  in  the 
sale  note  the  article  was  described  as  waste  silk,  but  was 
found  to  be  not  saleable  under  that  denomination.    But 
the  case  of  Parkinson  v.  Lee,  is  not  only  a  leading  author- 
ity, but  expressly  in  point  for  the  defendants.    There, 
the  second  count  of  the  declaration  stated,  that  the  de- 
fendant promised  to  deliver  to  the  plaintiff,  good,  sound, 
and  merchantable  hops;  and,  it  appeared,  that  the  plain- 
tiff pjud  a  fair  market  price  for  good  merchantable  hops, 
but,  as  there  was  no  fraud,  the  law  would  not  raise  an  im- 
plied warranty  that  the  hops  should  be  merchantable;  and 
that,  although  there  was  a  latent  defect  then  existing,  but 
which  was  unknown  to  the  seller,  he  was  not  answerable, 
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1829.  although  the  hops  turned  out  to  be  unmerchantable;  and 
Mr.  Justice  Grote  there  drew  the  distinction  and  said  (a), 
"  if  an  express  warranty  be  given,  the  seller  will  be  liable 
for  any  latent  defect,  according  to  the  old  law  concerning 
warranties.  But  if  there  be  no  such  warrantyi  and  the 
seller  sell  the  thing  such  as  he  believes  it  to  be,  without 
fraud,  I  do  not  know  that  the  law  will  imply  that  he  sold 
it  on  any  other  terms  than  what  passed  in  fact;"  and  Mr. 
Justice  Lawrence  said  (&),  *'  I  know  of  no  authority  which 
makes  the  seller  liable  for  a  latent  defect,  where  there  is 
no  fraud,  and  no  "representation  was  made  by  him  on  the 
subject  to  induce  the  buyer  to  take  the  thing.'* 

Lord  Chief  Justice  Best. — It  is  the  duty  of  Courts  of 
justice  in  the  administration  of  the  law,  to  lay  down  rules 
calculated  to  prevent  fraud ;  to  protect  persons  who  are  ne- 
cessarily ignorant  of  the  quality  of  a  commodity  they  may 
purchaise,  against  those  who  manufacture  and  sell,  and  who 
are  consequently,  fully  acquainted  with  the  nature  of  such 
commodity,  and  to  mak6  it  the  interest  of  manu&cturers, 
and-those:who  sell  goods  on  commercial  credit,  to  furnish 
the  best  articles  that  can  be  suppUed  to  their  customers. 
These  are  the  principles  on  which  the  Court  must  act, 
and,  in  this  case,  it  has  been  admitted,  that  no  fraud  was 
attempted  to  be  practised  by  the  sellers  on  the  purchaser. 
The  action  was  brought  by  the  plaintiff,  to  recover  dama- 
ges from  the  defendants  for  the  bad  quality  or  insufficien- 
cy of  certain  sheets  of  copper,  which  the  plaintifFhad  pur- 
chased of  them  for  a  particular  purpose,  viz.  the  sheathing 
of  a  ship.    It  has  been  insisted,  for  the  defendants,  that 
the  invoice  is  the  only  evidence  of  such  a  contract,  and  that 
they  ought  not  to  be  bound  by  a  loose  conversation  between 
them  and  the  party  who  gave  the  order,  and  who  introduced 
the  plaintiff  to  them.    To  that  I  cannot  accede.   Very  fre- 

(«)  2  East.  32i:  (b)  Id.  322. 
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quently,  an  invoice  is  not  sent  until  long  after  the  contract         1829. 
has  been  completed,  and  in  such  a  case,  it  can  be  no  evi- 
dence of  the  contract.     The  invoice  is  not  like  a  broker's 
note,  which  does  contain,  and  is  the  only  evi^dice  bf  the 
contract  between  the  parties.     But,  if  we  look  at  the  in- 
voice, we  find,  that  the  copper  was  sold  for  the  use  of 
the  ship  Isabella.    However,  I  do  not  intend  to  narrow 
my  argument  to  the  terms  of  the  invoice,  but  ground  my 
opinion  on  the  authority  of  a  case  not  cited  at  the  bar, 
in  the  course  of  the  argument,  tfix.  that  of  Kain  v.  Old^ 
which  was  an  action  for  the  breach  of  a  warranty. of  a 
^hip,  and  where  the  Court  o{  King's  Bench,  took  time  to 
consider;  and  Lord  Chief  Justice  Abbott,  in  delivering  the 
judgment  said  (a),  "  where  the  whole  matter  passes  in  parol, 
aU  that  passes  may  sometimes  be  taken  together,  as  form- 
ing parcel  of  the  contract,  though  not  always,  because 
matter  talked  of  at  the  commencement  of  a  bargain,  may 
be. excluded  by.  the  language  used  at  its  termination."  *  I 
concurred  with  the  Court,  in  the  decision  in  that  case,  and 
to  the  doctrine  of  which  I  still  adhere.    Whatever  then, 
the  Court  may  think  was  not  previous  discussion,  but 
formed  the  ultimate  part  or  termination  of  the  contract, 
may  be  taken  into,  consideration  as  to  the  terms  and  na- 
ture of  the  warranty.    In  a  contract  of  this  description,  it 
is  not  necessary  that  the  seller  should  say,  "Iwarranii' 
it  is  sufficient,  if  he  says,  that  the  article  he  sells  is  of  a 
particukir  quality,  or  is  fit  for  a  particular  purpose.    Now 
let  us  look  at  the  evidence.    There  was  no  doubt  as  to 
the  credibility  of  the  witness  Fisher,  who  was  a  mutual 
acquaintance  of  both  parties;  and  he  stated,  that  when  he 
introduced  the  plaintiff  to  the  defendants,  he  said  that  the 
plaintiff  was  in  want  of  copper  for  sheathing  a  vessel,  and 
that  one  of  the  defendants  said,  **  we  will  supply  him  well," 
and  there  was  no  evidence  of  any  subsequent  conversation 

{a)  2  Barn.  &  Cress.  634;  and  see  S.  C.  4  Dow.  &  Ryl.  61. 
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1829.  between  either  of  the  parties,  to  shew  that  what  was  said 
at  that  meeting,  was  not  the  principal  ingredient  of  the 
bargain.  From  that  a  warranty  may  be  implied ;  and  the 
Jury  found  that  the  copper  supplied,  was  not  a  good  ardcle; 
but  that  it  contained  an  inherent  defect.  I  do  not  wish  to 
put  this  case  on  those  narrow  grounds,  but  to  decide  it  oa 
a  broad  principle ;  for  I  am  clearly,  of  opinion,  that,  if  a  man 
manufactures  and  sells  the  article  he  makes,  he  thereby 
warrants  that  it  is  merchantable,  or  that  it  is  fit  for  some  pur- 
pose ;  for,  in  Laing  ▼.  Fiifgeon^  it  was  decided,  that,  in  every 
contract  to  furnish  manufactured  goods,  however  low  the 
price,  it  is  an  implied  term,  that  they  shall  be  merchantable. 
If  a  party  sell  an  article  for  a  particular  purpose,  he  there- 
by warrants  it  to  be  fit  for  such  purpose,  and  there  is  no 
express  decision  to  the  contrary,  although  some  dicta  tobj 
be  found  which  do  not  fully  warrant  such  a  proposition. 
We  have  been  referred  to  cases  touching  the  warranty 
of  horses  and  commodities  which  are  not  the  produce  of 
human  art.  But  there  is  a  wide  difference  between  a 
contract  for  the  warranty  of  a  horse,  and  a  warranty  of  an 
article  rendered  saleable  by  the  art  of  man.  The  owner 
of  a  horse  may  be  ignorant  of  some  latent  defects  in  the 
animal,  but  a  person  may  guard  against  defects  in  articles 
which  he  manufactures,  by  using  an  ordinary  degree  of 
care,  and  providing  proper  materials.  This  distinction 
explains  the  case  of  Bluett  v.  Osborne j  where  Lord  Etkf^ 
borough  held,  that  the  defendant,  who  had  sold  a  bow- 
sprit to  the  plaintifi*,  might  recover  what  it  was  apparently 
worth  at  the  time  of  the  delivery,  as  it  then  appeared  to  be 
sound,  but  which  turned  out  to  be  rotten  or  defective  when 
it  was  cut  up«  There,  however,  the  seller  did  not  grow  the 
timber,  he  merely  formed  the  bowsprit  from  it,  afler  it  was 
cut  down  and  dried;  but  here,  the  defendants  manufac- 
tured the  copper  in  question,  and  they  might,  by  due 
care,  have  guarded  against  its  inherent  defects  by  not  al- 
lowing it  to  imbibe  so  much  oxygen,  by  which  it  was  ren- 
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tiered  soft  and  incapable  of  resisting  the  influence  of  salt-* 
water.     So,  there  is  a  wide  distinction  between  a  contract 
for  the  sale  of  an  article  in  its  natural  state,  and  an  article 
manufactured  or  rendered  serviceable  by  human  ingenuity* 
In  the  general  sale  of  a  horse,  the  seller  only  warrants  it 
to  be  an  animal  of  the  description  it  appears  to  be,  and 
nothing  more;  and  if  the  purchaser  make  no  inquiries  as  to 
its  soundness  or  qualities,  and  it  turns  out  to  be  unsound 
or  reative,  or  unfit  for  use,  he  cannot  recover  as  against  the 
buyer,  as  it  must  be  assumed  that  he  purchased  the  animal 
at  a  cheaper  rate.    But  if  the  purchaser  asks  for  a  car^ 
riage  horse,  or  a  horse  fit  to  carry  a  lady  or  a  timid  and 
infirm  person,  the  seller,  who  knows  the  qualities  of  the 
horse,  on  every  principle  of  honesty,  undertakes  that  it 
is  fit  for  the  purpose  to  which  it  was  specified  it  was  in* 
tended  to  be  applied.    So,  where  a  conversation  takes 
place  between  buyer  and  seller  as  to  the  quality  of  a  par- 
ticular article,  if  the  latter  say  that  it  is  good,  it  is  an  affir- 
mation that  it  is  of  the  quality  be  professes ;  and  if  it  after- 
wards turn  out  not  to  be  so,  he  is  answerable  for  the  con- 
sequences.   In  Chandelor  v.  Lopua^  where  the  defendant 
sold  the  plaintifi^,  as  a  bezoar  stone,  a  stone  which  was  not 
a  bezoar,  Mr.  Justice  Anderson  said,  ''that  the  deceit  in 
selliog  it  for  a  bezoar,  whereas  it  was  not  so,  was  a  cause 
of  action."    So,  if  the  seller  of  an  article  ^warrant  it  to  be 
of  a  particular  quality,  he  does  not  comply  with  the  terms 
of  such  warranty,  unless  the  article  turns  out  to  be  of  such 
quality,  as  in  the  case  of  Fisher  v.  Samuda,  where  the 
plaintiff  purchased  beer  from  the  defendants,  to  be  shipped 
for  and  consumed  at  Gibraltar;  the  sale  was  an  affirma- 
tion by  the  vendor  that  it  was  fit  to  be  sent  there.    Whe- 
ther or  not  an  article  has  been  sold  for  a  particular  pur- 
pose b  a  question  of  fact  rather  than  of  law,  but  if  it  be 
sold  for  such  purpose,  the  sale  is  an  undertaking  that  it  is 
fit  and  proper.    As  to  the  system  of  quacking  or  puffing, 
to  which  allusion  has  been  made,  it  ought  not  to  be  encou* 
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1829.       -raged,  it  is  a  mere  trap  to  catch  the  unwary ;  and  if,  in  an  ac- 
tion for  a  breach  of  contract,  it  were  shewn  that  the  article 
puffed,  although  sold  at  a  cheap  rate,  turned  out  to  be  ef 
inferior  quality,  when  asserted  at  the  dme  of  sale  to  be 
of  the  best  materials  and  superior  workmanship,  I  should 
hold  that  the  seller  was  bound  to  take  it  back,  or  make  a 
'Compensation  to  thie  buyer  in  damages*    These  principles 
lead  me  to  decide  the.  present  case  in  favour  of  the  plain- 
tiff.   But  as  it  was  said,  at  the  trial,  that  the  Court  of 
King's  Bench  had  formed  a  different  opinion  in  the  case 
of  Gratf  T.  Cos,  I  thought  it  unfit  to  decide  the  point  at 
Nisi  Prius,  although  I  expected  that  the  Jury  would  have 
found  that  the  copper  was  not  properly  manufactured,  as 
two  scientific  witnesses,  who  were  called  for  the  pbiintiff, 
stated,  that  it  was  defective  and  of  an  improper  quality, 
as  sufficient  care  had  not  been  taken  to  prevent  its  im- 
liibing  too  large  a  quantity  of  oxygen,  or  distributing  it 
equally  over  the  whole  surface,  when  in  the  act  of  smelt- 
ing.    It  also  appeared,  that,  at  the  time  of  the  sale, 
there  was  a  great  competition  among  the  manufacturers  of 
copper,  and  that  it  was  frequently  sent  into  the  market  in 
a  great  hurry,  and  that  the  prices  were  lowered  in  conse- 
quence of  such  competition.    Although  the  conduct  of 
the  defendants  was  most  fair  and  honourable,  as  far  as  re- 
garded the  sale,  .yet  the  copper  had  suffered  in  the  manu- 
facture, either  through  the  neglect  of  the  workmen^  or  the 
hurried  manner  in  which  it  went  through  the  various  pro- 
cesses.   At  all  events,  it  turned  out  not  to  be  equal  to  the 
purpose  for  which  it  was  intended,  nor  was  the  plaintiff  sup- 
plied well,  as  the  Jury  expressly  found  that  there  was  an 
intrinsic  defect  in  the  quality  of  the  copper,  which  was 
manufactured  by  the  defendants,  and  which  might  baye 
arisen  from  improper  materials,  or  from  neglect  or  want  of 
skill  in  the  manufacture.    We  have  been  referred  to  prin- 
ciples established  by  early  authorities,  and  the  case  of 
Chandehr  v.  Lopus  has  been  particularly  mentioned|  but 
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that  does  not  appear  to  me  to  bear  upon  the  question^  as  1829. 
all  that  the  Court  there  decided  was^  that,  in  order  to 
render  the  seller  liable,  there  must  be  either  a  wairanty,  or 
a  false  representation;  but  it  does  not  follow  that  there 
muat  be  an  express  warranty;  an  implied  warranty  would 
equaOy  satisfy  the  terms  of  that  decision.  The  same  an* 
8wer  may  be  given  to  the  authorities  in  Rollers  Abfidgmeniy 
to  which  we  were  also  referred ;  but  it  is  most  material  to 
consider  the  more  modern  decisions,  and  see  how  they  bear 
upon  the  question  before  us,  and  Parkinson  y.  Lee  is  a  lead- 
ing authority  on  the  subject,  although  the  express  point 
was  not  there  decided,  as  the  Court  only  held,  that  a 
warranty  that  hops  sold  should  be  equal  to  sample,  was 
satisfied  by  shewing  that  they  were  so,  although  they  were 
not  perfectly  good  or  merchantable*  Express  unius  est 
excbtsio  alierius;  and  as  the  hops  turned  out  to  be  equal 
to  the  sample,  the  purchaser  could  not  afterwards  say  that 
they  were  defective  in  quality.  There,  too,  the  article  com- 
jdained  of  was  the  production  of  nature,  and  its  defect  was 
unknown  to  the  sellers ;  whilst  here,  the  copper  was  manu- 
factured by  art  and  labour,  and  the  defendants  themselves 
were  the  manufacturers.  In  Parkinson  v.  Lee^  Mr.  Jus« 
tice  Grose  said  (a):  '*  The  question  is,  whether,  in  the  case 
of  a  sale  made  under  the  present  circumstances^  there  be  any 
implied  undertaking  in  law  that  the  commodity  be  mer- 
chantable? The  mode  of  dealing  is,  that  the  plaintiff  buys 
hops  from  the  defendant  whom  he  knows  is  not  the  grower ^ 
by  samples  taken  from  the  pockets,  in  which  the  com- 
modity is  dose  packed;"  and  he  concluded  by  saying  (6), 
**  the  defendant  merely  sold  what  he  had  before  bought 
upon  the  same  mode  of  examination."  That  case,  there* 
fere,  only  applies  to  a  limited  warranty,  fH«.  that  the  bulk  of 
the  article  sold  should  correspond  with  the  sample.  It 
was  decided,  in  1802,  and  although  it  was  not  referred  to 

(a)  2  East,  321.  (6)  Id.  322. 

VOL.  III.  N 
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1829.  in  the  argument  in  the  case  of  Laing  v.  Fidgeon^  which 
came  before  this  Court  in  ISIS,  yet  it  cannot  be  supposed 
that  Lord  Chief  Justice  Gibbs^  who  then  presided,  was 
unacquainted  with  it,  when  this  very  point  was  decided. 
There,  the  plaintiff  declared,  that,  in  consideration  that 
he  would  buy  of  the  defendant  divers  goods  at  and  for 
reasonable  prices,  to  be  paid  for  by  the  plaintiff,  the  defend- 
ant undertook  to  sell  and  deUver  to  the  plaintiff  such  goods 
of  a  good  and  merchantable  quality,  and  to  charge  a  fair  and 
reasonable  price  for  the  same: — it  was  proved,  that  the 
goods  delivered  were  made  of  inferior  materials,  and  were 
useless  and  unmerchantable,  and  the  Court  held,  that,  al- 
though there  was  no  express  contract  that  the  articles 
should  be  merchantable,  it  resulted  from  the  whole  trans- 
action, that  the  articles  were  to  be  merchantable,  that  the 
defendant  (the  seller)  might  have  rejected  the  order,  but 
having  accepted  it,  be  bught  to  fumbh  a  merchantable 
article.  The  principle  deducible  from  those  cases  ap- 
pears to  be,  that,  if  a  man  sell  goods  generally,  he  under- 
takes that  they  are  merchantable;  and  if  he  sell  them 
for  a  particular  purpose,  he  tacitly  undertakes  that  they 
shall  be  fit  and  answerable  for  that  purpose.  Here^ 
the  copper  was  sold  for  the  purpose  of  she&thing  a  ship, 
and  it  was  proved  that  it  was  not  fit  for  it.  The  plaintiff, 
therefore,  is  entitled  to  retain  his  verdict.  The  case  em- 
braces a  question  of  great  importance  to  the  public.  It 
will  teach  manufacturers  their  duty,  and  that  they  ought 
not  to  attempt  to  undersell  each  other  by  producing  goods 
of  an  inferior  quality,  but  to  manufacture  them  fit  for  the 
purpose  for  which  they  are  sold.  It  will  also  tend  to  pro- 
tect the  purchaser  from  imposition,  who  is  necessarily  ig- 
norant of  the  nature  of  the  article  sold,  whilst  the  person 
who  manufactures  it  must,  or  ought  to  know  its  particular 
virtues  and  quah'ties. 

Mr.  Justice  Park.— Fully  concurring  as  I  do  with  the 
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sentiments  expressed  by  my  Lord  Chief  Justice,  I  beg  to  say  1829. 
that  I  entertain  no  opinion  adverse  to  the  character  of  the 
defendants.  The  Jury  have  found  that  there  was  an  intrin* 
sic  defect  in  the  quality  of  the  copper,  which  might,  and 
was,  in  all  probability,  occasioned  by  the  neglect  of  those 
whom  the  defendants  employed  to  manufacture  it,  as  it  is 
not  to  be  assumed  that  it  was  worked  by  their  own  hands. 
But  the  principle  on  which  I  found  my  opinion,  is  the  dis« 
tinetion  between  the  manufacturer  of  an  article  and  the  mere 
sdlen  The  tenth  count,  on  which  the  Jury  have  found  a 
verdict  for  the  plaintiff,  states,  that  he  had  bargained  with 
die  defendants  to  buy,  and.  they  had  agreed  to  sell  to  him 
one  thousand  sheets  of  copper  for  the  purpose  of  sheathing 
the  bottom  of  a  vessel;  that  the  defendants,  by  falsely  and 
firaudolently  warranting  the  copper,  which,  had  been  made 
and  wtamffactured  by.  them,  to  be  reasonably  fit  and  proper 
for  the  purpose  aforesaid,  sold  it  to  the  plaintiff  for  a  large 
sum  of  money,  which  was  afterwards  paid  by  him  for  the 
same;  whereas  the  copper,  at  the  time  of  the  sale,  was  whol- 
ly unfit  and  improper  for  the  purpose,  and  became  of  little 
or  no  use  to  the  plaintiff.  Independently  of  the  evidence 
oiFUber,  which  went  to  shew  an  express  warranty  by  the 
defeadants,  is  there  not,  as  against  the  manufacturer,  in  a 
contraet  of  this  nature,  where  the  purchaser  cannot  see  or 
judge  of  the  interior  of  the  article,  or  know  its  inherent 
qualities  or  defects,  and  he  buys  it  for  a  particular  purpose^ 
b  there  not,  I  ask,  an  implied  warranty  that  the  article  is 
fit  and  proper  for  the  purpose  for  which  it  is  purchased? 
Here,  it  was  proved  that  the  sheathing  should  have  lasted 
four  or  five  years,  whereas,  it  became  corroded  and  alto- 
gether useless  in  the  space  of  as  many  months.  But,  it 
has  been  said,  that  there  is  no  case  where  there  is  not  an 
express  warranty,  in  which  it  is  not  incumbent  on  the  pur- 
chaser to  allege  and  prove  that  the  seller  knew  that  the 
article  supplied  was  not  such  as  he  represented  it  to  be; 
as,  m  an  action  on  the  case  in  the  nature  of  deceit,  the 

n2' 
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1829.  gravamen  is  the  deceit,  and  the  gist  of  the  action  is  the 
scienter.  But,  in  declaring  on  a  warranty,  it  is  suffident 
to  allege  a  breach  in  general  terms,  and  it  is  impossible  to 
know  the  nature  of  the  warranty,  or  whether  it  be  express 
or  implied,  but  from  the  proof  at  the  trial,  and  it  will  be  then 
sufficient  to  shew  that  a  warranty  may  be  implied  from  the 
course  of  dealing  between  the  parties.  It  is  not  necessary 
for  me  to  go  through  all  the  cases  which  have  been  cited, 
but  merely  to  refer  to  some  of  them,  and  which  appear  to 
me  to  establish  a  principle  which  will  entitle  the  plaintiff 
to  retain  his  verdict.  The  case  of  Gray  v.  Cox  has  been 
relied  on,  both  for  the  plaintiff  and  the  defendants;  and 
Lord  Chief  Justice  Abbott  is  reported  to  have  said,  at 
Nisi  PriuSf  that  (a),  "  where  a  commodity  is  sold  for  a  par- 
ticular purpose,  it  must  be  understood,  that  it  is  reason- 
ably fit  and  proper  for  that  purpose."  That  is  not  to  be 
considered  as  a  mere  obiter  dictum^  or  a  hasty  or  accidental 
opinion,  for,  although  the  other  Judges  appear  to  have 
differed  from  his  Lordship  after  the  case  had  been  argued 
in  Banc t  yet,  in  delivering  the  judgment  of  the  Court,  he 
said:  **  At  the  trial,  it  occurred  to  me,  that,  if  a  person 
sold  a  commodity  for  a  particular  purpose,  he  must  be  un- 
derstood to  warrant  it  reasonably  fit  and  proper  for  such 
purpose.  I  am  still  strongly  inclined  to  adhere  to  that 
opinion,  but  some  of  my  learned  brothers  think  differently. 
Supposing,  however,  my  opinion  to  be  correct,  still  the 
plaintiffs  have  not  declared  on  a  warranty  or  promise  of 
that  nature,  but  upon  a  general  warranty,  and  we  are  all 
of  opinion  that  such  a  general  warranty  does  not  arise,  nor 
can  be  implied  in  law  from  such  a  contract  of  sale  as  the 
present.  For  this  reason  we  think,  that  the  opinion  ex- 
pressed by  me  at  Nisi  Prius  was  incorrect: " — and  the  Court 
directed  a  new  trial.  There,  too,  the  plaintiffs  averred  that 
the  defendants  undertook  to  furnish  copper  sheathing  of  a 

(a)  I  Carr.  &  Payne,  18d. 
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good,  sound,  substantial,  and  serviceable  quality.  No  evi-  1829. 
dence  was  given  of  an  express  warranty,  and  the  only  proof 
was,  that  the  plaintiffs  ordered  a  certain  quantity  of  sheath- 
ing, and  paid  a  fair  market  price  for  it.  But  if  the  declara- 
tion in  that  case  had  been  framed  in  the  language  of  the 
tenth  count,  it  is  probable  that  the  evidence  adduced 
in  support  of  it  would  have  been  deemed  sufficient.  In 
Fisher  v.  Samuda  I  was  counsel  for  the  plaintiff^  who  had 
paid  for  the  beer  after  an  action  had  been  brought  against 
him  for  the  price,  and  after  he  knew  that  it  was  of  a  bad 
quality,  for  he  discovered  it  to  be  so,  and  unfit  for  the 
purpose  intended,  in  July ^  which  was  two  months  after  the 
delivery,  and  yet  he  gave  no  notice  to  the  seller  to  take  it 
back  till  the  month  o(  December  followuig;  and  in  the  ac- 
tion brought  against  him  to  recover  the  price,  he  did  not  ei- 
ther in  bar,  or  reduction  of  damages,  object  to  the  quality  of 
the  article,  so  that  Lord  EUenborough  said,  that  the  plain- 
tiff must  be  presumed  to  have  assented  to  its  being  of  a 
good  quality,  and  have  acquiesced  in  the  due  performance 
of  the  contract  on  the  part  of  the  defendants.  That 
case,  therefore,  does  not  appear  to  me  to  have  any  bearing 
upon  the  present.  In  Laing  v.  Fidgeon,  the  rule  applicable 
to  this  case  is  laid  down  in  the  strongest  possible  terms, 
and  the  authority  of  that  case  has  never  been  questioned. 
No  Judge  had  more  knowledge  of  commercial  law  than  my 
Lord  Chief  Justice  Gibbs,  and  he  there  concurred  with 
the  rest  of  the  Court  in  holding,  that,  although  there  was 
no  express  contract  that  the  article  should  be  merchant- 
able, it  resulted  from  the  whole  transaction  that  the  article 
was  to  be  merchantable.  In  Gardiner  v.  Gray,  Lord  El' 
lenborough  l(dd  down  the  same  rule,  and  said, ''  that  a  pur- 
chaser has  a  right  to  expect  a  saleable  article,  answering 
the  description  in  the  contract.  Without  any  particular 
warranty,  this  is  an  implied  term,  in  every  such  contract. 
Where  there  is  no  opportunity  to  inspect  the  commodity, 
the  maxim  of  caveat  emptor  does  not  apply."    That  ap- 
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1829.         pears  to  me  to  be  very  important,  as  far  as  regards  this  case. 
joM  E8        '^"^  ^^  ^^^  ^^^  ^^^  ^^^^  ^^®  plaintiff  might  have  had  an  in- 


Briobt. 


spection  of  the  copper,  but  it  was  merely  of  its  exterior ;  and 
even  the  shipwright  who  applied  it  to  the  vessel,  had  no 
means  of  knowing  its  intrinsic  qualities  at  the  time.  It  has 
been  also  submitted  to  us,  by  way  of  illustration,  that,  if  a 
person  order  a  suit  of  clothes  from  a  tailor,  and  they  are  too 
small  for  him,  the  latter  will  not  have  fulfilled  his  contract; 
but  that  if  he  purchase  them  at  a  ready-made  shop,  the  rule 
of  caveat  emptor  applies;  but,  in  Okellv.  Smith,  Mr.  Jus** 
tice  Bayley  said :  **  The  plaintiff  certainly  is  not  enti^d 
to  recover  the  full  price  stipulated  for  by  the  contract, 
according  to  which,  he  was  bound  to  furnish  pans  ciipable 
of  answering  the  purposes  for  which  they  were  ordered.*- 
And,  in  Bluett  v.  Osborne ^  Lord  EUenboroUgh  said:  *'  A 
person  who  sells,  impliedly  warrants,  that  the  thing  sold 
shall  answer  the  purpose  for  which  it  is  sold."  -  By  decid- 
ing that  the  plaintiff  is  entitled  to  retain  his  verdict,  we 
shall  support  the  interests  of  commerce,  and,  if  a  manu- 
facturer of  an  article  represent  it  to  be  fit  for  the  purpose 
for  which  it  is  required,  the  law  will  imply  a  warranty  on 
his  part  that  it  is  so. 

Mr.  Justice  Bcjrrouoh. — I  also  think  that  there  is  no 
ground  to  disturb  this  verdict.  The  question  is  rather  a 
question  of  fact  than  of  law,  rt>.  whether  the  contract,  as 
laid  in  the  tenth  count  of  the  declaration,  was  prbved  at 
the  trial.  I  am  clearly  of  opinion,  that  it  was.  Th6  wit- 
ness Fisher  stated,  that  the  plaintiff  told  him,  that  he  was 
in  want  of  copper  to  sheathe  a  vessel ;  that  the  witness  intro- 
duced him  to  the  defendants,  and  told  them  the  purpose  to 
which  the  copper  was  to  be  applied;  when  one  of  them 
said, ''  we  will  supply  the  plaintiff  well.'*  The  allegation  in 
the  declaration,  that  the  copper  was  made  and  manufac- 
tured by  the  defendants,  is  distinct  and  positive,  and  was 
not  introduced  by  way  of  parenthesis,  or  under  a  videlicet* 
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It  formed  part  of  the  substance  of  the  declaration^  and  if  1829. 
the  plaintiff  had  not  proved  that  the  copper  was  manu  fac- 
tored by  the  defendants,  he  must  have  been  nonsuited.  The 
tenth  count  states  in  substance,  that  the  defendants  sold  the 
plaintiff  divers  sheets  of  copper,  for  the  purpose  of  sheath- 
ing a  ship,  which  copper  had  been  made  and  mahu&ctur- 
ed  by  them,  and  which  they  falsely  and  fraudulently  war- 
ranted to  be  fit  for  that  purpose.  In  the  case  of  The  King 
V.  Boyatt  {a\  an  objection  (among  others)  was  taken  after 
verdict,  to  an  indictment  against  a  parishioner  for  not  send- 
ing out  his  carts  to  highway  labour  pursuant  to  an  order 
from  the  overseers; — that  two  persons  named  in  the  indictr 
ment  were  not  sufficiently  alleged  to  be  surveyors  of  the 
highways,  as  it  was  only  averred  that  *'  they  being  sur- 
veyors, &c.,*'  without  stating  by  whom,  or  when  they 
were  appointed:-— but  Lord  Mansfield,  held  that  ^*  beings'* 
was  a  sufficient  averment.  Here,  it  was  alleged,  that  the 
copper  was  manufactured  by  the  defendants,  and  there- 
fore it  was  incumbent  on  the  plaintiff  to  prove  that  they 
were  the  manufacturers.  They  knew  for  what  purpose 
the  copper  was  wanted,  and  the  whole  of  the  tenth  count 
was  proved,  except  the  words  ^^ falsely  andfraudulerdiy,*^ 
and  if  the  article  furnished  was  not  fit  and  proper  for  the 
purpose  for  which  it  was  ordered,  the  allegation  that  they 
ialsely  warranted,  was  proved  in  substance ;  for  it  was 
shewn  that  the  sheathing  only  lasted  four  or  five  months, 
whereas,  it  ought  to  have  lasted  as  many  years,  and  it  was 
also  proved  that  there  was  a  defect  in  the  manufacture.  As, 
therefore,  the  copper  was  proved  to  have  been  bad,  I  think 
that  this  action  was  maintainable.  The  conversation  that 
took  place  on  the  introduction  of  the  plaintiff  to  the  de- 
fendants, and  which  was  proved  by  the  witness  Fisher, 
appears  to  me  to  amount  to  an  express  warranty  on  their 
part  that  the  copper  should  be  fit  for  the  purpose  for 

(a)  2  Burr.  832. 
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1829.  which  it  was  required.  That  is  sufficient  to  sustain  the 
tenth  count  of  the  declaration;  and  the  finding  of  the 
Jury  is  conclusive  to  shew,  that  the  decay  in  the  copper 
was  occasioned  by  some  intrinsic  defect  in  its  quality. 

Mr.  Justice  Gasslbe. — As  the  points  raised  in  this  case 
have  been  so  fully  discussed,  both  by  the  Bar  and  the  Bench, 
I  shall  merely  make  one  or  two  observations,  without  going 
into  the  question,  whether  the  warranty  was  an  express  or 
implied  warranty.  I  fully  agree  with  the  doctine  laid  down 
by  Lord  Chief  Justice  Abbaii,  in  Gray^.  Cox,  that  where 
goods  are  ordered  and  sold  for  a  particular  purpose,  the 
law  implies  a  warranty  that  they  are  fit  for  that  purpose. 
That  was  taken  for  granted,  in  Fisher  v.  Samuda.  There, 
it  does  not  appear  what  the  course  of  dealing  was,  but 
the  plaintiff  declared,  that,  in  consideration  that  he  had 
undertaken  to  buy  of  the  defendant  a  certun  quantt^  of 
beer,  to  be  shipped  for  CribrcUiar,  the  latter  undertook  to 
furnish  and  deliver  good  and  sufficient  beer  for  that  pur« 
pose,  and  assigned  for  breach,  that  the  beer  was  bad  and 
wholly  unfit  to  be  shipped  for  GibraUar.  The  plaintifi^, 
however,  allowed  an  action  to  be  brought  against  him 
by  the  seller,  to  recover  the  price,  in  which  action  he  did 
not  object  to  the  quality  of  the  beer,  but  allowed  the  sel- 
ler to  recover  a  verdict  for  the  full  price  agreed  upon. 
But  it  has  been  said,  that  the  verdict  which  the  plaintiff 
has  recovered  in  this  case,  cannot  be  sustained  on  either 
of  the  counts  of  the  declaration;  as  they  do  not  shew 
a  sufficient  contract  of  warranty.  It  appears  to  me, 
that  the  tenth  count  is  properly  framed,  and  it  cannot  be 
shewn  on  the  face  of  the  declaration,  whether  a  warranty 
be  express  or  implied.  That  fact  can  only  be  ascertain- 
ed by  proof,  unless  the  warranty  be  in  writing.  As 
to  whether  the  plaintiff  might  have  been  nonsuited,  if 
he  had  not  proved  the  defendants  to  have  been  the 
manufacturers  of  the  copper,  I  do  not  take  upon  my- 


IN  THE  TENTH  YEAR  OF  GEO.  IV.  185 

self  to  say;  but  it  appears  to  me  to  be  a  sufficient  aUega- 
tion  that  they  did  warrant  the  copper  to  be  fit  and  proper 
for  the  purpose  of  sheathing  a  vesseL  This  is  not  like 
those  cases  where  a  promise  must  be  in  writing,  and  prov- 
ed as  laid.  The  deckration  only  states  that  the  defend- 
ants agreed  to  sell  the  plaintiff  copper  for  the  purpose  of 
sheathing  a  vessel;  and,  in  Rec^d  v.  N€uh  (a),  it  was  held, 
that  a  pronuse  to  pay  damages  by  a  third  person,  in  case 
the  plaintiff  would  withdraw  his  record,  need  not  be  in 
writing,  as  it  was  not  within  the  statute  of  frauds;  and 
Lord  Chief  Justice  Lee  said  (&),  **  the  true  difference 
is  between  an  original  promise,  and  a  collateral  promise ; 
the  first  is  out  of  the  statute,  the  latter  is  not,  when  it  is 
to  pay  the  debt  of  another,  which  was  already  contracted.'' 
Here,  although  what  took  place  between  the  parties  at 
the  time  the  contract  was  made,  might  not  amount  to  an 
express  warranty,  yet  enough  was  proved  at  the  trial  by 
the  witness  Fisher ^  from  which  a  warranty  may  be  implied ; 
and  as  the  promise  by  the  defendants  to  supply  the  plain- 
tiff well,  was  a  promise  originally  made  to  him,  it  need  not 
have  been  in  writing;  and  parol  evidence  was  properly  re- 
ceived in  proof  of  such  statement.  This  rule  therefore 
must  be — 

Discharged. 

(II)  1  WiU.  305.  (h)  Id.  306. 
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Monda         AsHBY  and  Another,  Executors  of  Elizabeth  Ashby 
May  25th.  deceased,  v,  Ashby  and  Lett. 

*<  Received  of      |  HIS  was  EH  actioD  of  ossumpsit  for  money  b^d  and  re« 

yt  H    150/  •* 

which  I  promise  ceived.  The  declaration  contained  counts  for  money  lent, 
man*/wkh1n.  "^^'^^y  P^id,  mouey  had  and  received,  and  on  an  account 
terest/'iaapro-  stated.    Plcas — The  general  issue,  and  the  statute  of  li- 

miMory  note,  .       . 

and  requires  to     mitations* 

I^ch!*"^ere,  ^t  the  trial,  before  Mr.  Justice  Burroughs  9X  the  last 
therefore,  an      Assizcs  for  the  couuty  of  Rutland^  it  appeaiied  that  the 

instrument  in  "^  . 

these  words,  on  plaintiffs  were  the  executors  of  Elixabeib  Ashby  deceas- 
inTwd^ence^was  ^d,  and  th^y  produccd  in  evidence  the  following  written 

Stltrit*   instrument:— 

lIS^elTfan  «  Miy  9/A,  1816. 

mentTj^uSTde-       "  Received  of  Mrs.  Elizabeth  Ashby,  150/.,  which  we 

fendant,  that  he  jointly  and  severally  promise  to  pay  on  demand,  with  law- 
owed  the  party    t  ,  .  ^       ,  „ 
to  whom  it  was   ful  interest  for  the  same. 

given,  the  sum 

ShrnoTtw  '^^'*  1?*P®'  ^^^  signed  by  both  the  defendants,  and  their 
held  sufficient  to  handwriting  proved.    The  paper  was  impressed  with  a  re- 

entitle  the  exe-         ,  «^r>ti.  ••  ■/•ii 

cutoraoftheiat-  ceipt  Stamp  for  %s.  6a.;  when  it  was  objected  for  the  de- 
In  «c3Vut-  fendants,  that  it  was  not  receivable  in  evidence,  as  H 
ed,  although  the  ought  to  have  had  the  stamp  required  for  a  promissory 

consideration  °  r       ^  r  j^ 

for  which  the  notc,  and  which,  by  the  statute  55  Geo.  3,  c.  184,  Sche- 

wa^go^fsoid  (lul^f  Vwct  1,  would  have  amounted  to  4s.  dd.. 
lS^*wticrihcU       "^^^  plaintiff  then  called  a  witness  to  prove,  that  the 

was  no  count  in  note  was  given  to  the  testatrix  for  cattle  sold  by  her  to 

the  declaration. 

the  defendant  Ashby,  and  that  Lett  signed  the  note  as 
surety  for  him.  It  was  also  proved,  that  the  defendant 
Ashby,  between  two  and  three  years  after  the  note  was 
given,  had  said,  that  1502.  was  the  whole  money  due  upon 
it;  and  that,  within  six  years  from  the  commencement  of 
this  suit,  he  admitted  that  he  owed  Mrs.  Ashby,  the  tes- 
tatrix, 150/.  without  referring  to  the  note.  There  was  a 
memorandum  on  the  note,  from  which  it  appeared,  that 
only  two  years  interest  had  been  paid.     It  was  further 
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objected  for  the  defendants,  that  the  plaintiff  could  not  ^^^• 
be  entitled  to  recover,  as  there  was  no  count  in  the  de- 
claration for  goods  sold,  which  was  the  only  consideration 
for  which  the  note  was  given,  and  that  the  count  dn  an 
account  stated,  could  only  be  proved  by  the  note  itself, 
which  was  not  admissible,  as  it  was  not  properly  stamped. 
The  Jury,  however,  found  a  verdict  for  the  plaintiffs  for 
the  amount  of  the  note  and  interest,  leave  being  reserved 
to  the  defendants  to  move  to  sfet  the  verdict  dside,  and 
that  a  nonsuit  might  be  entered,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiffs  ^ere  not  entitled  to  re- 
cover on  the  count  on  an  account  stated. 

Mr.  Seijeaht  JtmeSi  on  a  former  day  in  this  term,  ac- 
cordingly obtained  a  rule  nisi^  and  relied  mainly  on  the 
last  objection  taken  at  the  trial,  that  there  was  no  evidence 
to  support  an  account  stated,  but  the  note  which  the  de- 
fendant Ashby  had  deferred  to,'when  he  admitted  the  sum 
to  be  due. 

Mr.  Serjeant  Adams  now  shewed  cause.-^ Although  the 
case  of  Green  v.  Davies  {a),  is  decisive  to  shew  that  the 
mstrument  in  question  is  a  promissory  note,  and  not  ad- 
missible in  evidence,  as  it  was  not  stamped  as  such ;  yet, 
there  was  sufficient  evidence  of  an  acknowledgment  of  the 
debt  due  from  the  defendant  Ashby  td  the  testatrix,  to 
entitle  the  plaintiffs  to  recover  on  an  accoukit  stated,  as 
the  defendant  said,  that  he  owed  her  150/.,  without  re- 
ferring to  the  note  in  question ;  and  that^  coupled  with  the 
proof  that  two  years  interest  had  been  paid,  is  sufficient  to 
entitle  the  plaintiffs  to  retain  their  verdict.  In  Wilson  v. 
Kennedy  {b),  it  was  held,  that  where  a  promissory  note  is 
void  for  want  of  a  stamp,  the  plaintiff  may  go  into  evidence 
ofthe  consideration  for  which  it  was  given.  The  same  point 

(a)  4  Barn.  &  Cress.  235.  (h)  1  Esp.  Rep.  245. 
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1829.  was  detennined  in  Wade  ▼.  Beasley  (a),  and  in  Manktf  t* 
Peel{b),  where  a  promissory  note  was  given  without  a  stamp, 
and  the  maker  wrote  upon  it  a  memorandum  of  his  haying 
paid  a  certain  sum  for  interest.  Lord  EUenbarough  held, 
that  such  memorandum  might  he  read  as  an  admission 
that  there  was  a  principal  sum  due,  which  would  yield  so 
much  interest.  If,  therefore,  a  note  given  for  goods  sold, 
be  written  on  a  wrong  stamp,  the  party  to  whom  it  was 
given,  may  resort  to  his  original  demand,  and  give  evidence 
of  the  consideration,  or  prove  an  admission  of  the  debt 
by  the  maker,  as  evidence  of  an  account  stated.  In  Green 
v.  DavieSy  although  the  defendant  admitted  that  some- 
thing was  due  to  the  plaintiff,  still  it  did  not  appear  what 
the  nature  of  the  debt  was,  or  that  it  was  one  for  which 
asmmpsii  could  be  maintained.  Here,  however,  the  de- 
fendant Ashby  admitted  that  ISO/,  was  due  to  the  testa- 
trix,  without  referring  to  the  note,  which  is  sufficient  to 
support  the  count  on  an  account  stated. 

Mr.  Serjeant  Jones^  in  support  of  his  rule. — As  the 
consideration  for  which  the  note  was  given,  W4S  cattle 
sold  and  delivered  by  the  testatrix  to  the  defendant  Ash- 
by  ^  and  there  is  no  count  in  the  declaration  applicable  to 
the  original  demand,  the  plaintiffs  cannot  be  entitled 
to  retain  their  verdict.  The  admission  by  the  defendant 
Ashby,  that  he  owed  the  testatrix  150/.,  had  reference 
to  the  note;  and  in  Castlemanv,  R^yifi),  where  there 
was  an  acknowledgment  of  the  drawee  at  the  bottom  of 
an  unstamped  draft,  that  a  third  person  had  paid  the 
money  mentioned  in  it  for  the  use  of  the  drawee,  it  was 
held,  that  such  acknowledgment  could  not  be  received  in 
evidence  without  giving  effect  to  the  draft.  As,  there- 
fore, there  is  no  count  in  the  declaration  applicable  to  the 
original  cause  of  action,  or  the  interest  alleged  to  be  due, 

{a)  4  Esp.  Itftp.  9.        (h)  5  Esp.  Rep.  12} .        (c)  2  Bos.  &  Put.  383. 
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and  as  the  admission  by  the  defendant  as  to  the  sum  of        1929. 
ISOL,  referred  to  the  note^  which  is  a  nullity »  the  rule  for 
entering  a  nonsuit  must  be  made  absolute. 

Mr.  Justice  Park  (a). — It  is  highly  desirable  that  rules 
of  law  should  be  consonant  to  justice.  The  objections 
raised  for  the  defendants^  although  feasible,  are  most  un- 
just. It  appears,  that  the  note  in  question  was  given  by 
the  defendant  Ashby  for  cattle  sold  to  him  by  the  testatrix, 
and  that,  through  ignorance  or  inadvertence,  it  was  written 
m  a  receipt  stamp  of  the  value  of  2s.  6cl.,  instead  of  the 
stamp  requisite  for  a  promissory  note,  which  would  have 
amounted  to  4es.  6c/.  That,  however,  ought  not  to  defeat 
die  plaintiffs  of  their  just  rights.  But,  if  the  law  were  de- 
cisive on  the  point,  we  must  yield  to  it,  however  much  we 
might  regret  it.  But  the  Court  are  unanimously  of  opin- 
ion, that,  as  the  defendant  Ashby  acknowledged  in  a  con« 
venation  with  a  third  person,  within  six  years  from  the 
commencement  of  this  suit,  so  as  to  bring  the  case  within 
the  operation  of  the  statute  of  limitations,  that  he  owed  the 
testatrix  150/.,  withoutmaking  any  reference  to  the  note,  or 
any  other  written  security,  it  was  sufficient  to  entitle  the 
plaintifiB  to  recover  on  the  count,  on  an  account  stated.  We 
are  extremely  sorry  that  the  declaration  does  not  contain  a 
count  for  interest;  the  verdict,  therefore,  must  be  reduced 
to  150/.,  the  amount  of  the  note,  and  this  rule  must  be 

Discharged  (i). 

(a)  Lord  Cluef  Justice  Betf  was  a  wrong   stamp.    Lord    Kenyan 

at  Chambers.  observed,   (1  East,  58),   that  as 

{b)  In  Brown  r.  Watti,  I  Taunt,  there  were  other  general  counts 
3S3,  it  was  held,  that  if  a  bill  of  in  the  declaration,  if  the  plaintiff 
ezehange,  given  in  discharge  of  a  could  give  other  evidence  of  a  con- 
debt,  ia  rendered  inadmissible,  by  sideration  paid  by  him  to  the  de- 
boDg  on  an  improper  stamp,  the  fendant,  he  would  not  be  conclud- 
plaintiff  may  prove  his  original  ed  from  recovering,  by  the  fact  of 
debt;  and,  in  Fan-  v.  PrkCy  in  an  the  defendant's  having  given  an 
action  on  a  promissory  note  on  imperfect  prom'ssory  note  for  it. 
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1829. 


May  27/A. 

The  pUioUff 
being  possessed 
of  property  de- 
terminate on 


Everett  t?.  Desborough. 

jTHIS  was  an  action  of  assumpsit  against  the  defendant, 
the  secretary  of  the  Ailas  Insurance  Company,  on  a  policy 
of  assurance,  effected  for  the  plaintiff,  on  the  life  of  one 
w«  apfJied  to  '  Jcmes  Housc.  The  declaration  stated,  that  on  the  S2nd 
Is  i^^"^  ^^'»  ^^^'  ^**®  plaiintiffi  caused  to  be  made  a  certain  po- 
Company,  to      Ucy  of  assurance,  whereby,  afker  reciting  that  he  was  de- 

e4^  an  kuur-  «^  c? 

MM*  with  them   sirous  to  effect  an  insurance  with  the  Atlas  Company,  on 
wSihkh'thc''''  *e  life  oi  House,  for  the  tertn  of  one  year,  from  the  18th 

plaintiff  agreed  ; 
but  as  he  had 
MTer  seen  A,, 
he  directed  the 
Agent  to  make 
the  necessary 
Inquiries  re- 
specting him. 
One  of  the  con- 


Aprilf  1828;  and,  that  the  plaintiff  had  accordingly  paid 
at  the  Company's  office  at  Warminster j  in  the  county  of 
Somerset i  STL  17 s,  6c/.,  as  a  premium  for  such  insurance 
for  one  year;  three  of  the  Directors  of  the  Company, 
whose  hands  were  subscribed  to  the  policy,  relying  upon 
ditions  indorsed  the  truth  of  a  Certain  declaration  made  by  the  plaintiff  on 
wM?that  a?e-  ^^^  SSud  March,  18S8,  in  compliance  with  the  conditions 
ference  should     ^^^  the  policy  indorsed,  did  agree  with  the  assured,  that 

be  given  to  two  r        j  »  o  » 

persons  respect-  they,  the  Directors,  would,  in  case  House  should  happen 
health  of  the  life  to  die  at  any  time  withhi  the  term  of  one  year,  commen* 
one^f"^^'  c™g  fr^™  *®  8«^  18th  4prf/,  pay  out  of  the  stock  and 
was  to  be  his      funds  of  the  Company,  to  the  assured,  within  three 

usual  medical 

attendant.  The  months  after  the  decease  of  House  should  have  been  no- 

c^mpany^ap.  tified  to  the  Directors  of  the  Company,  the  sum  of  1 ,0002.  / 

'^^f^rred  Wm  to  P^o^^^®^  always,  that  the  policy  and  the  assurartce  there- 

a  medical  man,  by  effected,  should  at  all  times  and  under  all  circumstan- 

who  had  never 

attended  hin  at  CCS,  be  subject  to  such  conditions  and  stipulations  as  were 
Sen  visitedTy    Contained  in  the  printed  proposals  indorsed  thereon,  in 

a  quack  doctor 
on  his  recovery 
from  fits  of  in- 
toxication, in 
which  he  fre- 
quently indulg- 
ed:—Aif/i/,  that 
.A.  was  implied- 
ly the  agent  of 
the  plaintiff, 

and  that  he  was  bound  by  his  mis-  statement  to  the  agent  of  the  ofiSce,  and,  therefore,  that  it  avoided 
the  policy  as  against  the  plaintiff,  although  he  was  wholly  unacquainted  with  /f.'s  mode  of  life,  but, 
on  the  contrary,  believed  him  to  be  a  man  of  temperate  habits. 


the  same  manner  as  if  the  same  were  wholly  and  actually 
repeated  and  adapted  to  the  present  case.  The  plaintiff 
then  alleged  the  payment  of  37/.  I7s.  6d.,  as  a  premium 
for  the  insurance  of  the  said  sum  of  1,000/.;  and,  after 
averring  mutual  promises,  in  fact,  said,  that  the  dccla- 


Dfsborougii. 
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ration  in  the  policy  mentioned,  in  compliance  with  the         1829. 
conditions  thereon  indorsed,  was,  and  is,  a  certain  declara-       everbtt 
tion  as  follows,  (that  is  to  say): —  ^      v. 

"  I  (the  plaintiff),  being  desirous  to  make  an  assurance 
with  the  Directors  of  the  Ailcu  Assurance  Company,  in 
the  sum  of  1,000/.,  upon  the  life  of  James  House,  bom 
at,  &c.,  on,  &C.9  but  now  residing  at  Warminster,  in  the 
county  of  Somerset,  do  hereby  declare  to  the  best  of  my 
belief,  that  the  age  of  the  said  James  House  does  not  ex« 
oeed  forty-four  years,  that  he  has  had  the  small  pox,  that 
be  has  not  had  the  gout,  that  he  has  not  suffered  a  spit* 
ting  of  blood,  and  that  he  is  not,  and  has  never  been 
afflicted  with  asthma,  or  fits,  or  any  other  disorder  which 
tends  to  shorten  life.  I  do  hereby  agree,  that  this  de- 
claration shall  be  the  basis  of  the  contract  between  me 
and  the  Company;  and  that,  if  any  untrue  averment  is  con- 
tamed  in  this  declaration,  in  setting  forth  the  age,  state  of 
health,  or  other  circumstances,  relative  to  the  said  James 
House,  all  monies  which  shall  have  been  paid  to.  the 
Company  upon  account  of  the  insurance  so  made  by  me^ 
shall  be  forfeited.    Dated,  &c" 

The  plaintiff  then  averred,  that  in  the  printed  propor 
sals  mentioned  and  referred  to  by  the  policy,  it  was  exr 
pressed  and  declared,  that  persons  proposing  to  effect 
life  assurance  would  be  required  to  state  the  following  parr 
ticulars,  viz.,  *'  name  and  residence  of  the  party  by  whom 
the  proposal  was  made ; — name,  residence,  and  profession  of 
the  person  whose  life  was  to  be  assured,  and  in  caseof  an 
assurance  upon  survivorship,  the  name,  residence,:  and 
profession  of  Isach  party ; — place  and  date  of  birth,  and  age 
next  birth-day; — sum  to  be  assured,  and  the  term; — whe- 
ther afflicted  with  gout,  asthma,  fits,  spitting  of  blood,  or 
any  other  disorder  which  tends  to  shorten  life ; — whether  the 
party  has  had  either  the  small-pox  or  cow-pox; — whether 
the  party  would  attend  personally,  either  at  the  office  in 
London,  or  before  one  of  the  Company's  agents ; — whether 
employed  in  the  military  or  naval  service ; — the  names  and 
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1829.        residences  of  two  gentlemen  to  be  referred  to  respecting 
Eybrett      ^^^  present  and  general  state  of  health  of  the  life  to  be 
9.  assured — one  to  be  the  usual  mediciU  aiiendani  of  the 

party.  A  declaration  as  to  all  the  above  points  will  be 
considered  as  the  basis  of  the  contract  between  the  a»- 
sured  and  the  C!onipany.  If  the  above  declaration  should 
not  be  in  all  respects  true,  then  the  policy  would  become 
void,  and  the  premium  that  might  have  been  paid,  would 
be  forfeited." 

The  plaintiff  then  averred,  that  the  declaration  $o  re* 
f erred  to  in  the  policy,  and  so  made  by  him,  was  in  all  re- 
spects true.  That,  on  the  15th  June,  1828,  House  died, 
and  that  his  decease  was  duly  certified  to  the  Company, 
and  proof  of  his  death  afterwards  adduced;  and  that,  al- 
though the  plaintiff  had  in  all  things  conformed  hhnself  to, 
and  observed,  performed,  fulfiDed,  and  kept  all  things  in 
the  policy,  and  conditions,  and  stipulations  contained,  on 
his  part  and  behalf  to  be  observed  and  performed,  accord- 
ing to  the  form  and  effect  of  the  policy,  and  of  the  said 
proposals  and  conditions;  yet,  that  the  defendant  would 
not  pay  the  plaintiff  the  said  sum  of  1,000/.,  so  by  him 
insured  as  aforesaid,  but  altogether  refused  and  neglected 
so  to  do. 

Then  followed  the  usual  money  counts.  The  defend- 
ant pleaded  the  general  issue,  and  paid  the  amount  of 
the  premium  into  Court,  upon  the  count  for  money  had 
and  received. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
Assizes  at  Salisbury,  the  execution  of  the  policy  was 
proved,  and  certain  conditions  on  the  back  of  it,  in  the 
terms  as  set  forth  in  the  declaration,  were  declared  to  be  a 
part  of  the  policy,  as  much  as  if  they  had  been  repeated 
in  the  body  of  it. 

For  the  plaintiff,  a  witness  of  the  name  of  Lye  was 
called,  who  stated  that  he  was  an  agent  of  the  Atlas  As- 
surance Company,  at  Warminster,  near  which  place  the 
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plaintiff  and  House  lived;  that,  as  the  witness  knew  that         1829. 
the  plaintiff  held  a  leasehold  estate  determinable  on  the      kvurett 
death  of  House,  he,  the  witness^  applied  to  the  plaintiff  to  ef-  v* 

feet  an  insurance  on  House^s  life,  with  the  Aihs  Company. 
That  the  plaintiff  accordingly  agreed  to  effect  an  insur- 
ance to  the  amount  of  10002.,  but  he  told  the  witness,  that, 
as  he  had  nerer  seen  House,  and  knew  nothing  of  his  ha- 
bits or  mode  of  life,  he.  Lye,  was  to  make  the  necessary 
inquiries  respecting  him.  That  Lye,  who  had  known 
House  from  his  childhood,  accordingly  called  at  his  mo- 
ther's near  Warminster,  where  he  had  been  residing  for 
some  months  and  managing  her  farm;  that  he  appeared  in 
full  health,  and  that  several  of  the  inhabitants  of  War-^ 
ndnsier  told  Lye  that  House  was  considered  to  be  one  of 
the  healthiest  men  there;  and  that,  during  his  stay  with  his 
mother,  he  had  led  a  sober  and  tempera^te  life.  That  Lye 
also  called  at  a  house  in  Bath,  which  was  sixteen  miles 
from  Warminster,  and  where  House  had  lived  for  some 
years  previously  to  his  going  to  his  mother's.  That,  on 
Lye^s  asking  House  who  his  usual  medical  attendant  was, 
he  said,  **  I  have  never,  had  occasion  for  a  doctor,  some- 
times I  have  taken  Harvey  s  quack  pills,  but  Mr.  Vicary, 
of  Warminster,  knows  as  much  of  me  as  any  man/*  On 
Mr.  Fieary  being  called  as  a  witness  at  the  trial,  he  stated 
that  he  was  a  surgeon  and  apothecary,  practising  at  War- 
muster,  that  he  had  known  House  from  his  birth,  and  had 
attended  different  members  of  his  family,  but  had  never 
attended  him  professionally,  and  that  he  never  saw  a  more 
robust  or  healthy  man.  A  letter  was  then  given  in  evidence 
from  Mr.  Vicary  to  the  defendant,  as  Secretary  of  the  At- 
las Company^  in  which  he  described  House  as  a  strong, 
and  apparently  healthy  man.  There  was  also  a  letter  ad- 
dressed to  the  defendant  by  Lye,  in  which  he  stated  that 
House  had  referred  to  Mr.  Vicary,  as  his  usual  medical 
attendant;  that  he,  Lye,  shewed  the  declaration  required 
by  the  policy,  and  which  was  in  writing,  to  the  plaintiff,  and 
VOL.  ni.  o 
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,J^^      ^ Wch  occupied  one  half  of  the  sheet  of  the  writtm  stale- 

BvsttSTT      "^"^^  transmitted  to  the  o£5ce  by  Zye,  and  was  about  to  read 

^      ^-  it  to  the  phintiff*  when  he  said,  '*  I  dare  say  it  iaaU correct;" 

Desbosouok* 

and,  on  the  other  half  sheet,  the  phuntiff  signed  a  separate 

deckration  that  he  believed  House  had  had  the  sniaU  poXi 

but  had  not  had  the  gout,  &c.  &c«i  and  was  not  afficted 

with  any  disorder  tending  to  shorten  life,  in  the  terina  as 

set  out  in  the  declaration. 

Several  witnesses  were  called  by  the  defendant  on  the 
part  of  the  office,  who  proved,  that,  when  House  resided  at 
Batk,  he  was  much  addicted  to  drinking;  that  sometimes 
he  would  be  in  a  continual  state  of  intoxication  for  a  fort- 
night or  three  weeks  together.  That,  when  he  became 
sober,  he  always  sent  tot  a  Mr.  Harvey ,  a  quack  doctor 
at  Baihf  who  bled  him  copiously,  and  gave  him  strong 
laxative  medicines.  That,  a  short  time  before  the  insur- 
ance was  effected.  House  left  his  mother's  at  Warmiusier 
and  went  to  Bath;  that  he  soon  afterwards  indulged  in 
one  of  these  fits  of  drunkenness,  and,  on  his  recovery,  re* 
turned  to  his  mother's  at  Warminsiert  where  he  died  on 
the  15th  c/iiM,  1SS8,  being  about  two  months  after  the  po* 
licy  was  executed.  It  appeared,  however,  that  neither  the 
plaintiff  nor  Lye^  nor  any  of  the  inhabitants  at  WarmmHerf 
knew  of  House's  acts  of  intemperance  at  Bath^  or  that  he 
had  ever  been  attended  by  Harvey;  and  Mr.  Vkary,  on 
being  recalled,  said,  that,  shortly  before  the  insurance 
was  effected,  he  saw  House,  and  that  whatever  his  habits 
might  have  been  before  he  came  to  reside  with  his  mother 
at  Warminster i  they  had  produced  no  visible  effects  upon 
his  person  or  constitution. 

For  the  defendant,  it  was  insisted,  that  the  fact  of  the 
frequent  intoxication  of  House,  at  Bath,  as  well  as  his 
having  been  attended  there  by  Harvey,  ought  to  have 
been  communicated  to  the  office;  and  that,  at  all  events, 
they  should  have  been  informed  of  the  name  of  House's 
usual  medical  attendant  at  Bath,  particularly  as  he  chiefly 
resided  there;  and  that  Mr.  Vicary,  at  Warminster,  could 
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not  be  considered  as  his  usual  medical  attendani;  and|         1829. 
therefore,  that  the  conditions  indorsed  on  the  policy  had      ^^^J^ 
not  been  complied  with.  o* 

For  the  plaintiff,  it  was  submitted,  that,  by  those  condi* 
tions,  he  had  only  warranted  against  any  disorder  tend- 
ing to  shorten  the  life  of  House,  and  that'  drunkennessT  or 
intemperate  habits  did  not  &11  within  the  tertns  of  the  con- 
didons;  that  it  was  sufficient  to  entitle  the  plaintiff  to  re- 
cover on  the  policy,  to  shew  that  House  was  an  insurable 
fife  at  the  dme  the  insurance  was  effected.  That  House 
was  not  the  agent  of  the  plaintiff;  and  therefore  that  he 
oDght  not  to  be  affected  by  any  misrepresentation  or  sup- 
pression of  any  material  fact,  which  he.  House,  ought  to  have 
commonicated  to  Lye,  who  was  not  only  the  agent  of  the 
company,  but  induced  the  plaintiff  to  effect  the  insurance  in 
the  first  instance;  and  as  the  plaintiff  told  Lye,  that  he 
did  DOt  even  know  House,  but  desired  Lye  to  make  the 
necessary  inquiries  respecting  him,  the  office  must  be 
bound  by  Lye's  acts;  and  the  plaintiff  was  altogether  ex* 
onerated  from  stating  all  the  particulars  the  office  might 
have  required  previously  to  the  insurance,  as  Lye  under^ 
took  to  take  that  duty  upon  himself. 

The  learned  Judge  left  it  to  the  Jury  to  say — First,  whcf 
ther  or  not,  at  the  time  of  effecting  the  insurance.  House 
was  an  insurable  life?  Secondly,  whether  there  had  been 
a  concealment  of  any  circumstance  which  it  was  material 
for  the  Insurance  Company  to  have  known;  and  Lastly, 
whether  Lye  acted  as  the  agent  of  the  plaintiff,  or  of  the 
Company,  or  of  both  ? 

The  Jury  found  that  House  was  an  insurable  life;  that 
there  was  no  conceailment  by  him  of  any  material  circum- 
stance from  the  Company,  and  that  Lye  was  the  sole  agen^ 
of  the  Company:  and  they  accordingly  gave  a  verdict  for 
die  plaintiff  for  the  amount  of  the  sum  insured.  Leave, 
however,  was  reserved  to  the  defendant,  to  apply  to  the 
Court  to  set  aside  the  verdict  and  enter  a  nonsuit,  in  case 

02 


196  CASES  IN  EASTER  TERM^ 

1829.        they  should  be  of  opinion  that  there  was  ai  conceahnent 
^^^J^       by  House  to  Lye^  at  the  time  he  made  the  inquiry  as  to 
V.  the  person  who  was  his  usual  medical  attendant,  and  by 

which  the  plaintiff  must  be  bound. 

Mr.  Serjeant  Meretcether,  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule  nisi,  and  submitted,  that  House 
had  not  made  a  fair  or  proper  representation  of  the  state 
of  his  health  and  his  habits  of  life  at  the  time  the  inquiries 
were  made  by  Lt/e,  and  that,  at  all  events,  he  ought  to 
have  referred  to  Dr.  Harvey,  as  his  medical  adviser,  as 
he  constantly  attended  him  after  indulging  in  his  fre- 
quent and  secret  fits  of  intoxication.  Lye  was  induced  to 
believe  that  House  was  an  insurable  life,  from  his  robust  and 
healthy  appearance,  and  the  character  he  bore  at  War* 
minster.  In  Maynard  v.  Rhodes  (a),  where  an  insurance 
was  effected  on  the  life  of  a  third  person,  by  a  creditor, 
and  misrepresentations  were  made  by  the  party  whose  life 
was  insured,  of  the  state  of  his  health;  it  was  held  to  viti- 
ate the  policy,  although  the  creditor,  for  whose  benefit  the 
insurance  was  effected,  was  ignorant  of  the  representations 
being  false,  and  although  the  party  did  not  die  of  the  dis- 
ease he  was  afflicted  with  at  the  time  he  made  such  repre- 
sentations. In  Morrison  v.  Muspratt  (6),  where  a  female, 
on  whose  life  it  was  proposed  to  effect  an  insurance,  was 
represented  to  the  office  by  a  medical  man  as  enjoying 
ordinarily  a  good  state  of  health,  and  the  insurance  was 
effected  accordingly ;  but  it  appeared,  that,  a  short  time  pre- 
viously, she  had  been  seised  with  a  pulmonary  attack,  and 
was  attended  by  another  medical  adviser;  and  as  those  facts 
were  not  disclosed  at  the  insurance  office,  this  Court  held, 
that  the  Jury  ought  to  have  been  called  on  to  consider 
whether  the  illness,  and  the  attendance  of  the  other  medi- 
cal man,  ought  not  to  have  been  disclosed  to  the  insurers; 

(fl)  1  Carr.  &  Payne,  360;  5.  C.  6  Dow.  &  Ryl.  266.      (6)  4  Bing.  60. 
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and  that  it  was  not  sufficient  to  direct  them  generally  to  1829. 
consider,  whether  or  not  there  had  been  any  misrepresen-  "  "  ^ 
tation.  And  in  lAndenau  v.  Desborough  (a),  the  Court  of 
King's  Bench  held,  that  it  is  the  duty  of  a  party  effecting 
an  insurance  on  life,  or  on  property,  to  communicate  to 
the  assurer  all  material  facts  within  his  knowledge,  touch- 
ing the  subject-matter  of  the  insurance ;  and  that  it  is  a 
question  for  the  Jury^  whether  any  particular  fact  was  or 
was  not  material. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  plaintiff 
complied  with  the  conditions  indorsed  on  the  back  of  the 
policy  as  far  as  he  was  concerned,  and  averred,  that  the 
declaration  referred  to  in  that  instrument,  and  which  was 
so  made  by  him,  was  in  all  respects  true.  That  declaration 
was  to  be  considered  as  the  basis  of  the  contract  between 
the  assured  and  the  Company.  The  conditions  as  to  the 
description  of  the  person  whose  life  is  to  be  insured  are 
preliminary  to  the  contract,  and  if  the  party  effecting  the 
insurance,  or  for  whose  benefit  it  is  made,  give  an  untrue 
statement,  or  answer  falsely  to  questions  put  to  him 
by  the  agent  of  the  office,  knowing  such  statement  to  be 
fidse,  it  must  be  admitted  that  it  would  avoid  the  po- 
licy as  against  him;  but  it  was  competent  to  the  assurers 
to  dispense  with  any  of  the  preliminary  inquiries,  or  they 
might  require  a  full  and  satisfactory  account  of  the  habits  of 
the  party  whose  life  was  to  be  insured.  Here,  however,  the 
agent  of  the  Company  merely  required  the  plaintiff  to  de- 
clare whether  House  was,  to  his  knowledge,  afflicted  with 
any  disorder  which  tended  to  shorten  life;  and  the  agent 
took  upon  himself  the  responsibility  of  inquiring  as  to  the 
person  who  was  the  usual  medical  attendant  of  House,  and 
also  as  to  his  mode  of  life,  or  whether  he  was  a  man  of  intem- 
perate habits  which  might  tend  to  produce  disease;  and 
his  being  addicted  to  intoxication  was  merely  a  habit  and 

(a)  8  Barn.  «c  Cress.  586;  S.  C.  3  Man.  &RyL  45. 
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1829.        not  a  disorder  or  disease^    Lye  was  not  the  agent  of 
EvsRRTT      ^^  plaintiff,  but  the  agent  of  the  office  alone,  and  he  so* 
«•  licited  the  plaintiff  to  effect  the  insurance  on  the  life  of 

House  m  the  first  instance.  The  piamtiff  was  wholly  un- 
acquainted with  him,  and  requested  Lffe  to  make  the  ne- 
cessary inquiries  respecting  him;  the  office,  therefore, 
must  be  bound  by  Lffe's  acts,  and  there  was  no  evidence 
that  the  plaintiff  knew  the  terms  of 'the  conditions  indors* 
ed  on  the  policy,  as  Lye  merely  requested  him  to  sign  a 
declaration  as  to  the  age  and  disorders  with  which  House 
had  been  afflicted  within  his  own  knowledge.  It  must, 
therefore,  be  assumed,  that  the  office  dispensed  with  the 
condition  or  declaration  from  the  plaintiff  as  to  the  person 
who  was  the  usual  medical  attendant  of  House^  or  that  the 
Directors  were  satisfied  with  the  representations  made  by 
Lye  on  that  point.  The  policy  was  not  executed  until  a 
month  after  the  declaration  by  the  plaintiff  was  made ;  and  as 
it  was  considered  to  be  the  basis  of  the  contract  between  die 
parties,  the  office  should  have  taken  care  and  made  every 
necessary  inquiry  respecting  the  mode  of  life  and  occupa* 
tion  of  House,  particularly  as  it  was  wholly  left  to  thrir 
agent  to  do  so;  and  as  the  negotiation  was  carried  on  be- 
tween him  and  the  plaintiff  before  the  policy  was  executed, 
the  insurance  office  cannot  afi»rwards  raise  an  objection,  or 
seek  to  avoid  the  instrument,  on  the  ground  that  the  plain- 
tiff has  not  communicated  to  them  information  which  they 
never  called  upon  him  individually  to  make.  The  office 
might  have  dispensed  with  the  condition  as  to  the  place 
where  House  was  born,  and  it  must  be  now  assumed  that  he 
■gave  Lye  all  the  information  he  required  as  to  his  mode  of 
life,  and  that  the  statement  made  by  him  was  in  compliance 
•with  the  conditions  indorsed  on  the  policy,  and  which  state- 
ment was  transmitted  to  the  office,  together  with  another 
made  by  Lye  himself,  and  in  which  he  stated  thtLtHome 
had  referred  him  to  his  usual  medical  attendant,  whom  he 
named  accordingly.  A  communication  made  by  House,  as 
cestui  qitc  vie  to  the  agent  of  the  Company,  is  altogether  dif- 
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iereni  from  a  communication  made  by  the  plaintiff  himself        1829. 
MM  the  aatored.    Besides,  Lw  was  acquainted  with  House,  " 

and  it  was  therefore  incumbent  on  faim  to  make  the  necessa-  v. 

ry  inquiries,  more  particidarly  as  the  plaintiff  requested 
him  to  do  so,  and  told  him  that  he  had  never  seen  HousCf 
and  in  fact  knew  nothing  of  him.    Admitting,  that  if  the 
plaintiff,  or  his  recogniased  agent,  had  made  a  mis-statement, 
or  suppressed*  or  concealed  a  material  &ct  from  the  office, 
he  must  be  bound  by  it;  yet»  Lye,  as  the  agent  of  the 
Company,  undertook  to  make  the   necessary  inquiries. 
The  plaintiff  was  altogether  absolved  from  making  any  de- 
claration as  to  the  medical  man  who  usually  attended 
Homse,  and,  as  he  had  never  seen  him,  he  was  not  the 
agent  of  the  plaintiff.    This,  therefore,  distinguishes  the 
present  case  from  those  of  Undenau  v.  DesborattgA, 
Marrietm  v.  Musprati,  and  Maynard  v.  Rhodes.    In  Lm- 
Jenam  v.  Desborough,  the  Court  grounded  their  decision 
4m  the  circumstance,  that  the  assured  had  fitiled  to  com- 
muBicate  to  the  insurers,  a  material  circumstance  wUhin 
tig  own  knowledge,  or  that  of  his  agent,  vix.  the  state  of 
the  mental  faculties  of  the  party  whose  life  was  insured; 
and  Mr.  Justice  lAMedale  said  (a):  ''  Jc  is  the  duty  of  the 
assured,  in  all  cases,  to  disclose  all  material  facts  within 
their  knowledge."    Here,  however,  the  assured  had  no 
knowledge  of  House;  and  as  the  agent  of  the  Company 
undertook  to  make  the  necessary  inquiries  as  to  his  mode 
of  life,  they  must  be  bound  by  it,  and  the  plaintiff  was 
ccmsequently  relieved  from  making  any  inquiries  himself. 
In  Morrison  v.  Musprati,  the  assurance  was  effected  by 
a  huaband  on  the  Ufe  of  his  wife,  and  he  introduced  a 
medical  man,  who  rerided  at  a  distance,  and  did  not  at- 
tend on  the  wife  when  the  insurance  was  about  to  be  ef- 
fected; but  she  was  then  vbited  by  another  medical  prac- 
titioner, who  lived  in  the  neighbourhood,  and  who  or- 
dered her  diet  to  be  regulated,  as  she  had  a  cough  and 

(a)  8  Bam.  &  Cress.  592. 
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^  *^'^' ,       became  emaciated «  and  had  every  symptom  of  a  pul- 
EVRRP.TT       monary  attack;    and   as  the  husband  must  have  been 
Desbo^rough    *^^*^®  ^^  ^^^  illness,  he  ought  to  have  disclosed   the 
name  of  the  medical  person  who  actually  attended  her; 
and  as  it  was  a  most  material  fact|  to  whieh  the  attention 
of  the  Jury  was  not  called,  the  Court  directed  a  new  trial. 
In  Maynard  v.  Rhodes,  the  plaintiff  was  an  annuity  cre^ 
ditor  of  Mr.  Lyon,  on  whose  life  the  insurance  was  ef- 
fected, and  the  piEtrties  were  consequently  known  to  each 
other;  and  previously  to  the  execution  of  the  policy,  in 
answer  to  certain  questions  put  to  him  by  the  office,  he 
stated  that  he  had  no  medical  attendant,  except  a  gentle- 
man at  Chichester g  whom  he  named ;  and  he  iurther  said, 
that  he  had  never  had  a  serious  illness;  whereas,  it  was 
proved,  that,  from  the  month  of  February  to  the  month 
of  April,  18SS,  Mr.  Lyon  had   been  attended   by  Dr. 
Veiich,  a  physician,  and  Mr.  Jordan^  a  surgeon,  on  ac- 
count of  inflammation  of  the  liver,  a  fever,  and  a  deter- 
mination of  blood  to  the  head-,  for  which  active  medicfaies 
were  provided,  and  leeches  frequently  applied,  and  yet 
Mr.  Lyon  did  not  communicate  the  nature  of  such  disease, 
or  the  attendance  of  those  medical  gentlemen  upon  him, 
although  he  made  his  declaration  to  the  office  in  May, 
1823,  and  they  had  attended  him  from  February  to  AprU 
preceding.     That  was  a  concealment  of  a  most  material 
fact.     There,  too,  the  assured  was  the  agent  of  the  party 
whose  life  was  insured — whilst  here,  the  plaintiff  had 
never  seen  House ^  but  requested  Lye^  as  the  agent  of  the 
office,  to  make  the  necessary  inquiries   respecting  him. 
The  plaintiff,  therefore,  could  not  know  what  conversa- 
tion took  place  between  them,  or  the  nature  of  the  com- 
munication Lye  made  to  the  office ;  and  the  Jury  express- 
ly found  that  he  was  the  agent  of  the  office  alone — and, 
as  he  acted  without  the  interference  of  the  plaintiff,  in 
making   the  inquiries  as  to  House's  habits  of  life,  the 
office  must  be  bound  by  his  acts;  and  the  declaration  of 
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the  phintiff  was  consequently  confined  to  facts  within  his  ]829. 
own  knowledge,  vix.  as  to  the  age  Df  Hou^e,  and  his  not 
having  been  a£Pected  with  certain  diseases  or  disorders; 
and  the  declaration  as  to  the  person  who  was  the  usual  Desborouoh. 
medical  attendant  on  House,  was  made  by  Lye  alone,  and 
the  office  acted  on  his  representation,  and  caused  the 
insurance  to  be  effected  accordingly;  and,  although  fre- 
quent fits  of  intoxication  might  produce  disorder  or  dis- 
ease, yet  it  seems  that  they  had  produced  no  visible  effect 
on  the  appearance  or  constitution  of  House. 

Mr.  Serjeant  Mereweiher,  in  support  of  his  rule. — The 
misrepresentation  made  by  House  to  Lye,  as  to  the  per- 
son who  was  his  usual  medical  attendant,  not  only  avoids 
the  policy  altogether,  but  the  plaintiff  must  be  bound  by 
the  consequences  of  such  misrepresentation,  as  House 
was  impliedly  his  agent,  as  the  insurance  was  effected  on 
his  life,  and  he  was  bound  to  answer  every  inquiry  made 
by  Lye^  as  to  the  state  of  his  health  and  the  medical  man 
who  usually  attended  him.  The  case  otMaynard  v.  Rhodes 
is  expressly  in  point,  where  it  was  decided,  that  if  mis- 
representations are  made  by  the  party  whose  life  is  in- 
sured, as  to  the  state  of  his  health,  it  would  vitiate  the 
pdicy  as  against  the  assured,  although  he  was  not  privy 
to  the  representations;  for,  as  Mr.  Justice  Bayley  said  {a): 
**  The  representatioti  made  by  Mr.  Lyon,  as  to  the  state 
of  his  health,  must  be  incorporated  in  the  policy  as  a  con- 
dition, making  the  instrument  void  or  binding  according 
as  the  condition  should  or  should  not  be  broken.    It  can 
make  no  diflference  as  to  the  result,  in  point  of  law,  whe- 
ther the  insurance  is  for  the  benefit  of  the  party  whose 
life  is  insured,  t>r  for  the  benefit  of  a  third  person.     The 
truth  of  the  representation  is  equally  a  condition  in  both 
cases:*'  and  Mr.  Justice  HoWoyd  said:  **  It  was  a  condi- 
tional policy,  and  the  party  for  whose  benefit  it  was  ef- 

(«)  5  Dow.  &  Ryl.  267. 
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1829.        fected  must  stand  to  the  coiuequeiicefl."    As,  therefore, 
^''~''     ^      the  declaration  made  by  Hinue  to  Xye,  as  to  the  person  vbo 
9.  was  his  usual  medical  attendant,  was  equivalent  to  a  de- 

Dmborooob.  ^i^^^^^^  „^^  |,y  ^Yie  assured  himself;  and  it  was  prored 
that  Vicary  had  never  attended  H<m$e  professionally,  the 
misrepresentation  and  concealment  of  the  fact  that  Dr*  /far- 
vey  had  frequently  attended  him  at  Baiht  are  not  only  mate- 
rial, but  avoid  the  policy  altogether.  If  Home  had  said, 
that  he  had  called  in  a  quack  doctor  at  Bath,  Lye  would,  of 
course,  have  made  further  inquiriesi  and  if  the  office  had 
ascertained  that  House  was  addicted  to  drunkenness  or 
intemperance,  they  would  either  have  refused  to  effect  the 
insurance,  or  required  a  larger  premium*  Although  Lye 
was  the  agent  of  the  office,  yet  House  was  the  agent  of  the 
plaintiff,  and  was  the  only  person  who  could  give  a  correct 
account  as  to  his  mode  of  life,  and  also  the  name  of  the 
medical  man  who  was  in  the  usual  habit  of  attending  him. 
On  the  authority  of  Maynard  v.  Rhodes^  the  pliuntiff 
cannot  be  entitled  to  recover,  and,  therefore,  the  Court  will 
direct  a  nonsuit  to  be  entered. 

Lord  Chief  Justice  Best. — No  longer  ago  than  when 
the  case  of  Morrison  v.  Muspratt  came  before  this  Court, 
we  decided,  that  if  reference  be  made  to  a  person  who 
had  been  the  medical  adviser,  but  not  to  a  person 
who  was  the  medical  attendant  of  the  life  sought  to  be 
insured  at  the  time  the  policy  was  effected,  the  omission 
to  refer  to  the  actual  medical  adviser  or  attendant  would 
vacate  the  policy,  and  we  granted  a  new  trial,  as  the  cir- 
cumstance, that  the  female  whose  life  was  insured,  was 
attended  by  a  medical  man  shortly  before  the  poUcy  was 
effected,  was  not  disclosed  to  the  assurers,  nor  submitted 
to  the  consideration  of  the  Jury: — and  in  the  subsequent 
case  of  Lindenau  v.  Desborough,  Lord  Tenierden  spoke 
in  terms  of  approbation  of  the  decbion  of  this  Court;  and 
having,  at  the  trial,  left  it  to  the  Jury  to  say,  whether 
there  were  any  facts  material  to  be  known,  which  were 
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not  mentioiied  to  the  assurers,  and  that,  if  there  were,  the        1829. 
policy  was  roid: — the  plaintiff  elected  to  be  nonsuited,      jjvbrbtt 
leave  being  reserved  to  him  to  move  for  a  new  trial,  »• 

on  the  ground  of  mis-direction;  and  his  Lordship  said, 
after  argument  in  Banc  (a):  "  Upon  the  authority  of  the 
cases  of  Morrison  v.  Mtuprait^  and  Bufe  v.  Turner  (6),  I 
think  I  should  not  have  done  wrong  in  leaving  the  case  to 
the  Jury  in  the  manner  proposed  at  the  trial:**— and  the 
Court  refused  a  new  trial.    Now,  how  b  the  case  of  Jtfor- 
fsioft  T.  Musprait  to  be  distinginshed  from  the  present? 
It  is  true,  that  there,  the  reference  was  made  by  the  as* 
surd ;  whikt,  here,  it  was  not  made  by  the  assured,  but 
by  the  person  whose  life  was  insured.    Is  then  the  as- 
sured affected  or  bound  by  any  misrepresentation  of  the 
party  whose  life  is  insured?  That  very  point  was  express- 
ly decided  by  the  Court  of  King's  Bench,  in  the  case  of 
Mojfnard  v.  Rhodes.    There,  Mr.  Lyon,  on  whose  life  the 
policy  was  effiscted  for  the  benefit  of  the  plaintiff,  in  con- 
finmity  with  the  regulations  of  the  insurance  office,  at- 
tended to  give  the  usual  information  as  to  the  state  of  his 
health.    But,  a  few  months  afterwards,  Mr.  X.  died  of 
a  disorder  of  long  standing,  but  which  he  had  conceal- 
ed firom  the  office  at  the  time  the  policy  was  eflfected.    It 
is  true,  that  that  was  a  concealment  of  a  more  important 
taeX  than  in  the  present  case;  but  Lord  Chief  Justice 
Abbati,  who  tried  the  cause,  told  the  Jury,  that,  if  they 
were  satisfied  that  the  representation  made  by  Mr.  Lyon 
was  not  substantially  true  at  the  time  the  policy  was  effect- 
ed, it  must  be  considered  as  a  condition  incorporated  in  the 
policy,  by  which  the  plaintiff  would  be  bound,  although  he 
himself  was  not  privy  to  the  falsehood  of  the  representa- 
dui;  and  his  Lordship  having  directed  the  Jury  to  find 
averffict  for  the  defendant;  after  an  application  for  a 
trial,  on  the  ground  of  mis-direction,  Mr.  Justice 

(a)  8  Bam.  &  Cms.  592.  (A)  6  Taunt.  338. 
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1829.         Bayley  said:  **  I  am  of  opinion  that  the  direction  of  the 
Everett      ^^^  Chief  Justice  to  the  Jury  was  correct  in  point  of 
»•  law:"  and  Mr.  Justice  JEfo^o^d said:  "  If  the  Jury  were  sa- 

tisfied  that  the  representation,  though  made  by  Mr.  Lyon 
himself,  was  untrue,  it  can  make  no  difference  in  the 
legal  result,  whether  the  policy  was  effected  for  his  bene- 
fit or  not.  It  was  a  conditional  policy,  and  the  party  for 
whose  benefit  it  was  effected  must  stand  to  the  conse- 
quences:**— and  Mr.  Justice  Liitledale  said,  that  he  had 
not  the  sli(B^iest  difficulty  upon  the  point,  and  that  he 
agreed  with  the  rest  of  the  Court.  That  is  a  very  recent 
decision,  and  is  expressly  in  point.  But,  if  we  look  at  the 
circumstances  of  this  case,  I  think  we  may  decide  it  on 
the  general  principle,  that  if  the  assurers  are  bound  by 
the  acts  of  their  agent,  so  the  assured  must  be  deemed 
responsible  for  any  misrepresentations  made  by  his  agent, 
touching  the  subject-matter  of  the  insurance;  and,  here, 
the  plaintiff  made  House  his  agent  for  that  purpose, 
whose  life  he  agreed  to. insure;  for  when  Mr.  JL^^  ap- 
plied to  the  plaintiff,  he  said  that  he  knew  nothing  of 
House 9  that  he  had  never  seen  him;  and  he  also  told  Lye 
to  make  the  necessary  inquiries  respecting  him.  To  whom 
should  Lye  go  to  make  such  inquuries,  or  who  could  give 
him  any  direct  or  satisfactory  information  upon  the  sub- 
ject but  House  himself?  The  plaintiff,  as  the  assured, 
must,  or  ought  to  have  known  the  nature  of  the  state- 
ment made  by  Lye  to  the  office,  for  he  swore  that  he 
shewed  the  paper  in  which  such  statement  was  contained, 
to  the  plaintiff,  and  was  about  to  read  it  to  him,  when  he 
said,  ''  I  dare  say  it  is  all  correct.*'  If  he  was  acquainted 
with  the  terms  of  Lye's  statement,  he  must  have  known 
that  House  had  been  asked  the  question,  "  to  what  medi- 
cal practitioner  do  you  refer  the  Directors  of  the  office,  as 
most  competent  to  give  evidence  respecting  your  present 
and  general  state  of  health  and  constitution,  and  your 
habits  of  life?'*  and  that  House  had  answered, ''  I  have 


DBSBOROtTGH. 


IN  THE  TENTH  YEAR  OF  GEO.  IV.  205 

never  had  occasion  for  a  doctor,  but  Mr.  Vicary^  of  War-         1829. 

mhuter,  knows  as  much  of  me  as  any  man."    That  was  a      ^"""^ 

•'  Everett 

direct  reference  to  that  gentleman,  and  confined  to  him  v. 

alone;  and  by  suffering  that  statement  to  be  transmitted 
to  the  office,  the  plaintiff  adopted  the  reference,  and  the 
answer  made  by  House^  whom  he  constituted  his  agent  for 
the  purpose  of  giving  such  reference.    The  question  then 
b,  was  that  a  true  and  proper  reference?  I  clearly  think 
not,  on  the  authority  of  Morrison  v.  Muspratt;  and  that 
Uie  circumstance,  that  House  had  been  attended  at  Bath 
by  Dr.  Harvey ^  ought  to  have  been  disclosed  to  the  as- 
surers.    Mr.  Vicary  stated,  that  he  had  never  been  the 
medical  attendant  of  House,  but  had  only  been  called  in 
as  such  by  other  members  of  his  family.  ;  But  a  quack 
doctor,  although  strictly  not  a  medical  man,  had  attended 
him  for  several  years,  during  his  residence  at  Bath;  and  al- 
though he  might  have  blended  the  several  characters  of 
physician,  surgeon,  apothecary,  and  quack  doctor  toge- 
ther, yet,  he  might  have  been  enabled  to  speak  of  House* s 
habits  of  life,  and  whether  they  had  a  tendency  to  pro- 
duce disease.    Without  entering  into  the  question,  whe- 
ther an  inveterate  habit  of  frequently  indulging  in  drunk- 
enness, may  have  a  tendency  to  produce  disease,  it  is 
sufficient  for  us  to  say,  that  the  usual  and  proper  medical 
attendant  on  the  party  whose  life  was  insured,  was  not 
referred  to,  according   to  the  terms  and  conditions  in- 
dorsed on  the  policy,  which  were  set  out  in  the  declara- 
tion, and  in  which  it  was  alleged  that  it  was  provided  that 
the  policy  and  the  assurance  thereby  effected,  should  at 
all  times,  and  under  all  circumstances,  be  subject  to  such 
eonditionn  and  stipulations  as  were  contained  in  the  print- 
ed proposals  indorsed  thereon,  in  the  same  manner  as  if 
die  same  were  wholly  and  actuaUy  repeated  and  adapt- 
ed to  the  present  case;  and  one  of  those  conditions  was, 
that  ^'  the  names  and  residences  of  two  gentlemen  were 
to  be  referred  to,  respecting  the  present  and  general  state 
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1829.        of  health  of  the  life  to  be  assured,  one  to  be  the  nnud 
^^^^      medical  aUendaiU  of  ike  party.*"    The  plamtiff  afterwardi 
V.  ayerred,  that  he  had  in  all  things  confonned  himself  to^ 

Dbsborouob.  ^y^^^^^  performed,  and  kept  all  things  in  the  policy,  and 
the  conditions  and  stipulations  therein  contained,  on  his  part 
to  be  observed  and  performed,  and  consequently  that  must 
include  the  condition  as  to  the  usual  medical  attendant  of 
the  party  whose  life  was  proposed  to  be  insured.  Witboat 
proof  of  such  reference  havmg  been  made,  the  plaintiff 
could  not  be  entitled  to  recover;  and  it  is  not  an  unneoeB* 
sary  allegation,  for  the  declaration  would  have  been  bad 
without  it,  as  it  would  not  have  truly  set  fbrdi  the  coo^ 
tract  between  the  parties*  That  contract  was  not  con* 
fined  to  what  is  contained  in  the  body  of  the  poliGy,  but 
extended  to  the  conditions  Indorsed  upon  it,  and  also 
embraces  the  stipulations  or  representations  required  by 
those  conditions;  and  it  was  incumbent  on  the  plaintiff  to 
allege  and  prove  that  the  whole  of  them  had  been  com- 
plied with.  That,  however,  he  iailed  to  do;  and  I 
think  that  House  must  be  considered  as  his  agent,  and 
that  the  plaintiff  was  bound  by  his  misrepresentationsi  and 
consequently  that  thu  action  cannot  be  sustained. 

Mr.  Justice  Park. — In  all  cases  where  assurances  ars 
effected  on  lives,  every  regard  and  attention  should  be 
pud  to  the  assured,  as,  in  general,  the  assurance  is  eflRect* 
ed,  either  to  make  provision  for  his  fiunily,  or  for  a  debt 
bondjide  due  to  the  person  for  whose  benefit  the  insur* 
ance  is  made.  Here,  there  is  no  ground  to  cast  the  least 
imputation  on  the  plaintiff,  for  I  have  no  doubt,  that  the 
transaction,  as  far  as  he  was  concerned,  was  conducted 
uberrimd  fide.  Wishing,  however,  to  give  every  indul-* 
gence  and  latitude  to  the  assured,  still  there  iliust  be  a 
full  and  accurate  representation  made  by  him  to  the  as- 
surer, of  all  the  material  circumstances  relative  to  the 
profession  and  state  of  health  of  the  party  whose  life  is 
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meant  to  be  ii»ured,  if  not,  the  parties  would  enter  into         i^^* 

the  contract  on  unequal  terms.     Applying  that  principle      everett 

to  the  present  case.  I  am  of  opinion,  that  the  plaintiff  is  *• 

-  Desbobouoh. 

not  entitled  to  recover.    What  are  the  facts?  Mr.  House^s 

fife  being  the  subject  of  insurance,  the  plaintiff  being 
the  person  who  was  to  be  benefited  by  such  insurance, 
informed  the  agent  of  the  Company,  that  he  did  not  know 
H&use,  and  desired  bun  to  make  the  necessary  inquiries 
respecting  him.  The  agent,  of  course,  thought  that  he 
coqM  obtain  the  best  information  from  Howe  himself,  and 
went  to  him  accordingly.  The  plaintiff,  therefore,  must 
be  bound  by  the  representations  made  by  House,  concern- 
ing bis  state  of  health,  and  the  medical  person  who  usuatly 
attended  him.  He  was  asked  by  Lye,  who  was  his.  usual 
medical  attendant,  when  he  answered,  that  he  had  never 
had  occasion  for  a  doctor,  that  sometimes  he  had  taken 
Harvey^ e  quack  pills,  but  that  Mr.  Vieary,  of  Warminster , 
knew  as  much  of  him  as  any  man.  But,  that  was  not 
tme;  for,  so  far  from  Mr*  Vieary  being  his  usual  medical 
attendant,  that  gentleman  stated  at  the  trial,  that  he  had 
never  attended  House  professionally,  but  only  some  of  the 
members  of  his  family,  at  Wamdnsier.  Although  Dr. 
HoTBey  might  unite  all  the  different  branches  of  the  pro* 
feaalon  in  kis  practice  as  a  quack  doctor,  still  he  was  the 
iiBttal  medical  attendant  of  House,  and  his  name  was  never 
mentioned  by  him.  Is,  then,  the  plaintiff,  who  causes  the 
insurance  on  the  life  oi  House  to  be  effected,  to  be  bound 
by  bis  acts.  The  case  6f  Maynard  v.  Rhodes  appears  to 
me  to  be  expressly  in  point,  and  undistinguishable  from 
the  present.  There  Uie  assured  was  as  ignorant  of  any 
duDg  Bke  fraud,  and  as  free  from  suspicion  as  the  plain- 
tiff in  this  case,  and  yet  the  Court  held  that  he  was 
boand  by  the  representations  of  the  life  insured.  But, 
it  has  been  said,  that  the  representation  made  by  House, 
as  to  the  person  who  was  his  medical  adviser,  was  not 
so  material  a  mis-statement  as  in  the  case  of  Maynard 
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1829.        V.  Rhodes;   but  I  think  it  was.     If  House  had  never 
BvBRBTT      called  in  or  employed  a  medical  man,  the  question  would 
_      «•  be  altogether  different;  but  having  done  so,  it  was  most 

material  that  he  should  have  been  referred  to,  and  the 
plaintiff^  must,  or  ought  to  have  known  that  it  was  material, 
for  he  has  averred  in  his  declaration,  that  he  has  in  all 
things  conformed,  himself  to,   performed,  fulfilled,  and 
kept  all  things  in  the  policy,  and  conditions,  and  stipula- 
tions therein  contained,  to  be  observed  and  performed  on 
his  part;  and,  therefore,  he  could  not  be  entitled  to  re- 
cover in  this  action  without  proving  an  exact  and  strict 
performance  of  all  those  conditions  and  stipulations.    He 
might  have  alleged  that  the  defendant  had  dispensed  with 
the  condition  as  to  a  reference  to  the  usual  medical  at- 
tendant of  the  party  whose  life  was  to  be  insured,  accord- 
ing to  the  principle  established  in  Jones  v.  Barkkft  (a)^ 
where  it  was  held,  that  if  it  be  agreed,  that  some  act  should 
be  performed  by  each  of  two  parties  at  the  same  time,  he 
who  was  ready  and  offered  to  perform  his  part,  but  was  dis- 
charged by  the  other,  might  maintain  an  action  against  the 
other  for  not  performing  his  part  of  the  agreement.  Here, 
however,  the  plaintiff*  has  averred  the  exact  performance 
of  all  the  conditions  and  stipulations  indorsed  on  the 
policy,  and  failed  to  prove  that  Home  referred  to  his  usual 
medical  attendant,  which  was  one  of  the  conditions.    If 
this  objection  had  been  raised  at  the  trial,  it  would  have 
been  an  answer  to  the  action.    I  cannot  but  regret  that 
the  plaintiff*  has  lost  the  benefit  of  his  insurance,  but  it  is 
of  the  utmost  consequence  to  the  public,  that  our  deci* 
sions  should  be  founded  on  legal  principles,  and  that  we 
ought  not,  on  any  account,  to  infringe  on  established 
rules,  or  overturn  cases  which  are  founded  on  a  legal  basis. 

Mr.  Justice  Burrough. — It  is  now  difiicult  to  firame  a 
declaration  on  a  policy  on  a  life  insurance,  on  which  the 

(a)  2  Dm%.  681. 
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assured  can  succeed^  as  the  Directors  of  several  Companies  1829. 
seek  to  avail  themselves  of  every  possible  objection.  But  ^  " 
I  am  of  opinion  that  we  are  bound  to  decide  this  case  on  ^  v. 
the  authority  of  Maynard  v.  Rhodes ^  for  the  party  whose 
life  was  insured  concealed  a  most  material  fact  from  the 
agent  of  the  office,  whom  the  plaintiff*  directed  to  make 
the  necessary  inquiry,  viz.  the  name  of  his  usual  medi- 
cal attendant;  and  House  not  only  did  this,  but  said,  that 
he  had  never  had  occasion  for  a  doctor,  which  was  com- 
pletely negatived  at  the  trial,  as  it  appeared  that  he  had 
always  been  attended  by  Dr.  Harvey  after  his  fits  of 
drunkenness  had  subsided.  He  might  have  died  of  a 
disease  occasioned  by  frequent  intoxication,  which,  in 
all  human  probability,  would  tend  to  shorten  his  life; 
and  the  misrepresentation  made  by  him  vacated  the 
policy,  as  he  referred  to  a  medical  man  who,  in  fact,  had 
never  attended  on  him  as  such.  One  of  the  particulars 
required  to  be  stated  by  the  conditions,  previously  to  the 
policy  being  effected,  was  the  names  and  residences  of  two 
gentlemen  who  might  be  referred  to,  respecting  the  pre- 
sent and  general  state  of  health  of  the  life  to  be  assured — 
one  to  be  the  usual  medical  attendant  of  the  party.  In 
this  case.  Dr.  Harvey  was  the  person  to  whom  House 
ought  to  have  referred,  and  who,  if  applied  to,  would/ 
no  doubt,  have  disclosed  the  facts  of  his  intemperance 
and  habitual  acts  of  drunkenness:  and  at  the  bottom 
of  the  conditions  indorsed  on  the  policy,  it  is  stated, 
that  a  declaration  as  to  all  the  above  points  will  be 
considered  as  the  basis  of  the  contract  between  the  as- 
sured and  the  Company:  and,  if  the  declaration  be 
not  true  in  every  respect,  the  policy  will  be  void.  As, 
tfaereforci  the  reference  required  to  the  usual  medical  at- 
tendant of  the  party  whose  life  was  to  be  insured,  was  not 
complied  with,  but  was  altogether  suppressed,  and  a  mis- 
representation made  to  another,  I  concur  with  the  Court 
in  thinking  that  the  plaintiff^  is  not  entitled  to  recover, 

VOL.  III.  p 
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1829.  Mr.  Justice  Gaselee. — I  am  of  the  same  opmion.  I  have 

EvBRETT      ^oo^^d  i°OBt  attentively  at  the  case  of  Maynard  \.  Rkodeij 
V.  it  is  there  stated  that  the  person  whose  life  was  insur- 

ed, attended  himself  to  give  the  usual  information  as  to  the 
state  of  his  health,  in  conformity  with  the  regulations  of 
the  office  (a).  Now,  it  appears  by  the  conditions,  that  that  is 
not  necessary,  as  he  might  attend  before  one  of  tl)e  Com- 
pany's agents;  and  here,  JLy^,  as  such  agent,  went  to 
House  for  the  purpose  of  making  the  necessary  inquiries, 
which  the  plaintiff  requested  him  to  do.  By  one  of  the  oon* 
ditions  indorsed  on  the  policy,  it  is  necessary  that  the  names 
and  residences  of  two  gentlemen  should  be  referred  to, 
respecting  the  state  of  health  of  the  life  to  be  assured,  one 
of  whom  was  to  be  his  usual  medical  attendant.  Now, 
who  is  the  person  who  can  best  disclose  the  name  of  such 
attendant?  Unquestionably,  the  party  whose  life  is  meant 
to  be  insured ;  and  here,  House  was  applied  to  by  the  au* 
thorised  agent  of  the  Company  for  that  purpose,  and 
with  the  sanction  of  the  plaintiff  himself  ;  and  House  cer- 
tainly gave  a  gross  misrepresentation  of  the  fact.  But  it 
has  been  said,  that  House  was  not  the  agent  of  the  plain- 
tiff; yet.  Lye  was  the  agent  both  for  him  and  the  Company; 
for  the  plaintiff  told  Lye  to  make  the  requisite  inquiries  re- 
specting House^  and  when  Lye  was  about  to  read  the  state- 
ment he  had  made  in  writing  to  the  plaintiff,  he  stopped  him 
and  said:  ''  I  dare  say  it  is  all  correct."  That  appears  to 
me  to  oonstitute  Lye  the  agent  of  the  plaintiff,  as  fitr  as 
he  was  authorized  to  make  the  necessary  inquiries,  and  he 
must  be  therefore  bound  by  the  misrepres^titations  made 
to  him  by  House,  to  whom  it  must  be  assumed  that  the 
plaintiff  referred,  as  he  was  the  only  person  likely  to  give 
correct  information  on  the  subject.  No  objection  was 
raised  at  the  trial,  as  to  a  variance  between  the  conditions 
as  set  out  in  the  declaration,  and  the  proof  as  to  the  pro- 

(a)  See  6  Dow.  &  Kyi.  266. 
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per  reference  to  the  usual  medical  attendant  of  House.  I 
admit,  that  it  was  competent  to  the  assured  to  have  dis- 
pensed with  either  of  the  conditions  indorsed  on  the  policy^ 
according  to  the  principle  established  in  Janes  v.  Barkley. 
There,  however,  the  case  o{  Kingston  v.  Preston  was  refer- 
ed  to  (a),  where  Lord  Mansfield  drew  a  distinction  between 
mutual  and  independent,  and  dependent  covenants,  and 
conditions  precedent  or  subsequent;  and  here,  the  plain- 
tiff ought  to  have  averred,  not  only  that  he  had  complied 
with  certain  stipulations  required  by  the  conditions,  but 
that  he  was  absolved  from  the  exact  performance  of  the 
wh<de,  as  the  office  did  not  insist  upon  it.  Then,  the 
question  would  have  been,  whether  the  office  had  dis- 
pensed with  the  condition  reqiuring  the  reference  to 
Houses  usual  medical  attendant,  or  not,  and  which  might 
have  been  proved  at  the  trial.  I  was  then  strongly  inclined 
in  &vour  of  the  plaintiff,  but  now  agree  with  the  Court, 
in  thinking,  that  the  rule  for  the  nonsuit  must  be  made — 
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(a)  2  Doug.  688. 


Armitaoe  0.  Nancy  Berry,  Admuiistratrix  of  Joshua      SatwcUiy, 
Berry,  deceased.  ^%  30M. 

XhIS  was  an  action  of  assttmpsit,  and  brought  against  An  instrument 
the  defendant,  as  administratrix  of  her  late  husband,  a  ^^o^^^; 
surety  for  the  payment  of  the  sum  secured  by  the  follow-  wejoinUyandte- 

,  ^  verally  promise 

mg  promissory  note: —  to  pay  /.  g,,  or 

order,  lOOl.mth 
.  ^».«*'       *«^*«n«^  lawful  interest 

**  Deightonf  near  Huddersfield,  March  9th,  1816.       for  the  same, 

from  the  date 

**  On  demand,  we  jointly  and  severally  promise  to  pay  hereof,"requires 
Mr.  Joseph  Gummersall,  or  order ,  the  sum  of  100/.  of  law-  ^ry  note  ^tamp 

of  S$.  6eU,  as  it 
is  distinguish- 
able from  a  note  payable  to  ftrarer  on  demand,  which  may  be  re-issued  aAer  payment. 
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All  money  of  Great  Briiainy  with  lawful  interest  for  the 
samei  from  the  date  hereof,  value  received. 

As  witness  out  hands.  ^^  ^^^^,^ 

Joshua  Berry. 
Wm.  Dy$on.^ 
Indorsed — **  Joseph  GummersalL  - 
John  Armiiage.'* 

By  an  order  made  by  Lord  Chief  Justice  Best  on  the  13th 
^J9n71a8t,  all  matters  in  this  cause  were  referred  to  an  arbi- 
trator, who,  on  the  23rd  instant,  found  that  there  was  due  to 
the  plaintiff,  upon  the  above  note^  46/.  6s.  IcL,  which  sum 
he  awarded  to  be  paid  by  the  defendant,  as  administratrix, 
to  the  plaintiff,  together  with  the  costs  of  the  action  and  of 
the  reference.  The  arbitrator  then  stated,  at  the  request 
of  the  defendant,  that  when  the  note  was  given  in  evidence 
before  him,  it  was  impressed  with  a  Ss*  6d.  stamp,  when  it 
was  objected,  on  the  part  of  the  defendant,  that  it  ought 
to  have  been  impressed  with  an  8s.  6c/.  stamp,  as  coming 
within  the  first  class  of  promissory  notes  mentioned  in  the 
statute  55  Geo.  3,  c.  184,  Schedule  Part  1  (a);  and  the  case 
of  Keates  v.  Whieldon  (6),  was  cited  and  relied  on  as  an 
authority  in  favour  of  the  point.  That,  after  attentively 
reading  that  case,  the  arbitrator  over-ruled  the  objec- 
tion, being  convinced  that  it  did  not  apply  in  this  in- 
stance, because,  the  note  in  question  being  payable  to  or-- 
der,  and  transferable  only  by  indorsement,  could  not  be 
re-issued  after  having  been  once  paid;  and  it  being  the 

(a)  8  Barn.  &  Cress.  7;  S,  C.  thought  fit.— A  promisBoiy  note, 

nomine  East  v.  ,  2  Man.  &  for  the  payment,  tn  any  o^A^rrii/in. 

Ryl.  8.  ner  than  to  the  bearer  on  demand, 

(6)  By  which,  a  promissory  note,  but  not  exceeding  two  months  af- 

for  the  payment,  to  the  bearer  on  de-  ter  date,  or  sixty  days  after  sight, 

mom^ofanysum  of  money  exceed-  of  any  sum  of  money,  excee<ting 

ing  50/.  and  not  exceeding  100/.,  is  50/.  and  not  exceeding  100/,  is 

liable  to  a  stamp  of  St.  6d,y  which  liable  to  a  stamp  ofSt.Sd.  and  is 

note  may  be  re-issued,  after  pay-  not  to  be  re-issued  after  being 

ment  thereof,  as  often  as  shall  be  once  paid. 


Berry. 
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uniform  practice  of  the  profession  and  of  merchants  to  use,  ]>^29. 
and  of  the  stamp  distributors  to  give  out  stamps  of  the  j^„M„AaB 
second  class  for  promissory  notes  of  this  description,  the 
arbitrator  did  not  feel  the  slightest  doubt  in  considering 
the  note  to  be  properly  stamped.  But  he  stated  the  above 
circumstances,  in  order  that  he  might  have  the  opinion  of 
the  Court  upon  the  subject. 

The  order  of  reference  having  been  made  a  rule  of 
Court,  Mr.  Serjeant  Jones  now  applied  for  a  rule  to  shew 
cause  why  this  award  should  not  be  set  aside,  and  he  re- 
newed the  objection  taken  before  the  arbitrator,  and,  in 
support  of  it,  relied  on  the  14th  section  of  the  55  Geo.  3, 
and  contended,  that  the  case  fell  within  the  principle  of 
Theates  v.  Whieklon,  where  the  defendant  gave  a  note  to 
the  plaintiff^  by  which  he  promised  to  pay  the  plaintiff 
11/.  10«.  on  demand,  and  it  was  held  to  be  a  promissory  note 
payable  to  bearer  on  demand,  and  that  it  required  a  stamp 
as  such  (a).  The  learned  Serjeant  admitted,  that,  although 
there  was  a  distinction  between  the  words  to  bearer  or  to 
order,  yet,  as  the  note  was  payable  on  demand,  and  not 
within  any  limited  period,  it  fell  within  the  first  class  of 
notes  mentioned  in  the  statute. 

But  the  Court  were  clearly  of  opinion  that  there  was  no 
cdk>ur  for  the  objection;  and  that  all  notes  that  were  not 
payable  to  bearer  on  demand  fell  within  the  second  class, 
as  well  upon  principle,  as  on  the  grammatical  wording  of 
the  statute;  for,  being  payable  to  order  on  demand,  it  was 
distinguishable  from  a  note  payable  to  bearer;  and  they 
considered  the  case  of  Keates  v.  Whieldon  to  be  rather  a 
strained  construction  of  the  act. 

The  learned  Serjeant,  therefore,  took  nothing 
by  his  motion. 

(a)  Bat,  in  the  report  of  that  pears  that  the  note  was  payable 
case  in  Manning  Sf  Ryland,  it  Bnp^      to  the  bearer. 
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Saturday^  KnoWLES  V.  BlAKE  and  SaYERS. 

May  30M.      _, 

The  plaintiff  M  HIS  was  an  action  on  the  case,  and  brought  to  recover 

dl'fcndamw-  *  compensation  for  an  injury  alleged  to  have  been  cmr 

tie,  damaggfea'  mitted  by  the  defendant  Blake,  and  Sayers  his  senranti 

to  appriw  him  in  liberating  three  horses  belonging  to  Blake,  which  the 

8Un«,1^"ng  plaintiff  in  his  declaration  stated  that  he  took  and  distrain- 

*®  ^'i^l^V  ®^  "^  ^^  close,  doing  damage  there,  and  that  he  impound- 

fcndant,  where  ed  them  according  to  the  law  and  custom  oi  England* 

half  a'n  bow.  ^^  the  trial,  before  Mr.  Baron  Garrow,  at  the  last  As- 

url^reSlJ^he  ^^^  ^^^  *®  county  of  Sussex,  it  appeared  that  the  plain- 

drove  the  cattle  tiff  occupied  a  close  adjoining  a  field  belonging  to  the  de« 

iroin  the  de— 

fendant'a  doM,  fendant  Bloke.  That,  in  August,  18S7,  a  person  saw 
wh^rS.  Jr''  ^ree  horses  of  Blake's  in  the  plaintiTs  field,  and  went  to 
were  Uberated     inform  him  of  it.     That,  in  the  mean  time,  the  horses 

by  the  defend- 
ant:—AeU,       were  discovered  there  by  the  defendant   Sayers,   who 

not  a  rescue!  as  drove  them  towards  a  gateway  in  the  plaintiff's  field, 
cattkln  Ae'dc-  ^^'^^  communicated  with  a  lane,  on  the  opposite  side  of 
fendant*8  close  which  was  another  close  of  Blake's,  called  the  Nursery. 
donmentoftbe  That  as  soou  as  the  plaintiff  came  into  his  field,  the 
istress.  horses  ran  across  the  lane  into  the  Nursery;  and  when  they 

got  through  the  gateway,  the  plaintiff  said  that  Sayers 
should  not  take  them,  as  they  had  been  in  hia  field  before, 
and  that  he  could  bear  it  no  longer.  That  the  plaintiff 
then  went  to  Blake's  house,  for  the  purpose  of  obtaining 
compensation  for  the  injury  done  by  the  horses  to  his  tares, 
with  which  the  field  in  question  was  cropped,  and  was  ab- 
sent half  an  hour,  during  the  whole  of  which  period  the 
horses  continued  in  the  Nursery.  Blake  having  refiised 
to  make  any  remuneration  to  the  plaintiff,  he  and  his  son 
went  to  the  Nursery  and  drove  out  the  horses,  and  took 
them  to  his  farm-yard,  where  they  remained  five  hours, 
at  the  expiration  of  which  time  they  were  liberated  by  the 
defendant  Sayers,  and  driven  back  to  Blake's  fidd,  from 
whence  they  had  originally  strayed. 
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The  defendant  Sayers  suffered  judgment  by  default:  182D. 
and  it  was  objected  for  Blakep  that  there  was  no  rescue 
inpoint  of  law;  because,  even  admittbg  the  distress  to 
be  sufficient  in  the  first  instancCi  the  plaintiff  bad  aban- 
doned it  by  allowiiijf  the  horses  to  escape  from  his  field 
and  go  into  Bktke*s  dose  called  the  Nursery,  and  that  he 
had  no  right  to  remove  them  thence  on  his  return  from 
Blake*M.  The  Jury  however  found  a  verdict  for  the  plain- 
tiffy  damages  51.9  leave  being  reserved  to  Blake  to  move 
to  set  it  aside,  and  enter  a  nonsuit,  or  that  a  verdict 
might  be  entered  for  him,  in  case  the  Court  should  be 
of  opinion,  that  the  objection  taken  at  the  trial  was  well 
£Ninded* 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that,  air 
though  the  horses  were  found  trespassing  in  the  plaintiff's 
field,  they  were  not  lawfully  distrained  in  the  first  instance, 
as  the  plaintiff  did  not  then  declare  that  he  intended  to 
distrain  them,  but  only  said,  that  Sayers  should  not  take 
them;  but  even,  if  there  had  been  a  sufficient  distress,  it  was 
abandoned,  by  allowing  the  horses  to  remain  in  Blake's 
Nursery  for  the  period  of  half  an  hour.  The  plaintiff  was 
not  jnatified  in  removing  them  thence  on  his  return  from 
Blake's;  he  was,  therefore,  guilty  of  a  trespass  in  driving 
them  out  of  the  Nursery;  and,  as  they  were  improperly 
taken  to  the  plaintiff's  yard,  the  defendant  Sayers  was 
justified  in  liberating  them,  and  consequently  had  not 
been  guilty  of  a  rescue.  A  distress  is  defined  to  be  the 
takmg  of  a  personal  chattel,  without  legal  process,  from  the 
possession  of  a  wrong-doer,  into  the  hands  of  the  party 
grieved,  as  a  pledge  for  the  redress  of  the  injury  done ; 
and  here,  there  was  no  evidence  of  such  an  act,  as,  when 
the  defendant  Sayers  was  driving  the  horses  out  of  the 
plaintiff's  field,  he  merely  said,  that  he  could  not  let  them 
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1829.  go  away;  but  he  said  nothing  as  ta  a  distress,  nor  did 
he  take  any  means  to  secure  them.  It  must  therefore 
be  inferred,  that  the  plaintiff  had  not  determined  wbe* 
ther  he  should  distrain  the  horses  or  not,  until  his  re- 
turn from  Blake's  house.  Lord  Coke  says  (a):  ''If 
the  lord,  coming  to  distrain,  had  no  view  of  the  catde 
within  his  fee,  thoagh  the  tenant  drive  them  off  pur- 
posely, or  if  the  cattle  of  themselves,  after  the  view,  go 
out  of  the  fee,  or  if  the  tenant  after  the  view  remove  them 
for  any  other  cause  than  to  prevent  the  lord  of  his  distress, 
then  cannot  the  lord  distrain  them  out  of  his  fee;  and  if 
he  doth,  the  tenant  may  make  rescous.  If  a  man  come  to 
distrain  for  damage  feasanU  and  see  the  beasts  in  his  soil, 
and  the  owner  chase  them  out  of  purpose,  before  the  dis- 
tress is  taken,  the  owner  of  the  soil  cannot  distrain  them; 
and  if  he  doth,  th^  owner  of  the  cattle  may  rescue  them; 
for  the  beasts  must  be  damage  fea$ani  at  the  time  of  the 
distress ;  and  so  note  a  diversity." 

Mr.  Serjeant  Andrews^  afterwards  shewed  cause. — The 
plaintiff  clearly  intended  to  distrain  the  horses,  when  he 
saw  them  in  his  field,  as  he  told  Sat/ers  he  would  not  let 
them  go.  No  formal  words  are  necessary  to  constitute 
a  legal  distress;  and  the  horses  got  into  Blake's  Nursery f 
in  their  tran^iit  from  the  plaintiff's  field  to  his  yard,  where 
they  were  ultimately  taken ;  and  although  they  were  allow- 
ed to  remain  in  the  Nursery  for  half  an  hour,  it  cannot  be 
considered  as  an  abandonment  of  the  distress.  In  Clement 
V.  Milner  (&),  Lord  Eldon  held  it  to  be  sufficient  to  justify 
the  taking  of  cattle  damage  feasant ,  that  the  distrainor 
should  have  entered  the  locus  in  quo,  whilst  the  cattle 
were  in  it.  No  precise  act  is  necessary  to  constitute  a  dis- 
tress, for  in  Wood  v.  Nunn  (c),  where  the  landlord  said, 

{a)  Co.  Lit.  161  (a).     (/*)  Ci  Eap.  Rep.  1)5.      (c)  2  Moore  &  Payne,  27- 
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that  he  would  not  suffer  certain  articles  to  be  removed  by  1829. 
the  tenant,  until  his  rent  was  paid;  and  afterwards  sent 
his  broker  to  distrain :  it  was  held^  that  the  landlord  had 
a  right  to  seize  and  bring  back  property  which  the  tenant 
had  removed  from  the  premises  in  the  interval.  There- 
fore, a  mere  intent  to  distrain  is  sufficient.  Lord  Coke 
says  (a) — "If  the  lord  come  to  distrain  cattle  which  be 
seeth  then  within  his  fee,  and  the  tenant  or  any  other^ 
to  prevent  the  lord  to  distrain,  drive  the  cattle  out  of 
the  fee  of  the  lord,  into  some  place  out  of  his  fee,  yet 
may  the  lord  freshly  follow,  and  distrain  the  cattle;  and 
the  tenant  cannot  make  rescous,  albeit  the  place  where- 
in the  dbCress  is  taken  is  out  of  his  fee;  for  now,  in  judg- 
ment of  law,  the  distress  is  taken  within  his  fee,  and  so 
shall  the  writ  of  rescous  suppose.'*  So,  if  a  distrainor 
detain  cattle  distrained,  and  go  to  inform  the  owner  of 
the  distress,  and  they  escape  into  the  lands  of  the  owner 
during  his  absence,  yet  may  he  freshly  follow,  and  distrain 
them  on  his  return. 

Mr.  Serjeant  Cross^  in  support  of  his  rule. — The  plain- 
tiff did  not  attempt  to  distrain  the  horses  whilst  they  were 
in  bis  field,  nor  does  it  appear  that  he  then  contemplated 
a  distress.  Lord  Coke  draws  a  distinction  between  a  dis- 
tress for  rent  and  a  distress  damage  feasant  y  and  says,  that 
the  distress  must  be  damage  feasant  at  the  time  of  the  dis- 
tress; and  here,  as  the  horses  had  escaped  from  the  plain- 
tiff*8  field  and  got  into  Blake  s  Nursery ^  the  plaintiff  had 
no  right  to  follow  them  there,  particularly  after  he  had  al- 
lowed them  to  remain  there  for  half  an  hour,  by  which  the 
previous  distress,  if  lawful,  was  abandoned  and  completely 
at  an  end ;  and  as  the  plaintiff  was  a  trespasser  in  enter- 
ing the  defendant's  Nursery  and  removing  the  horses  to 

(a)  161  (a). 
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his  yardy  the  defendant  Sayers  had  a  right  to  foDow  and 
liberate  them  from  the  pkoe  where  they  had  been  im- 
lawfully  taken. 

The  Court  recommended  a  Hei  prae^mUi  which  aot 
being  acceded  to,  they  took  time  to  consider. 

Lord  Chief  Justice  Best,  now  delivered  judgment  ts 
follows: — 

We  felt  litdci  if  any,  diffiouIty»  after  the  conclusion  of 
the  argumenti  but  hoped  that  the  parties  might  be  indnc* 
ed  to  come  to  an  amicable  arrangement,  without  requiring 
us  to  pronounce  judgmenti  particularly  as  one  of  the  de- 
fendants had  suffered  judgment  by  default;  and,  at  dsmsf* 
ges  must  be  assessed  as  agiunst  him,  it  is  not  very  material 
whether  the  defendant  Blake  have  a  verdict  entered  for 
him  or  not.  Two  pomts  have  been  raised  and  relied  on 
for  him— uRrvf ,  that  there  was  no  suflScient  distress  in  the 
first  instance,  when  the  horses  were  in  the  plaindflTs  field; 
but  we  are  all  clearly  of  opmion,  that  the  horses  were  vdl 
distrained;  on  the  ground,  that  no  precise  act  or  form  of 
words  is  necessary  to  constitute  a  legal  distress.  The  dis- 
trainor is  not  bound  to  lay  his  hand  on  the  cattle;  it  is  suf- 
ficient  if  he  endeavour  to  prevent  their  escape  from  the 
field  in  which  they  are  trespassing.  But,  a  distress  for 
damage  feasant^  is  a  matter  of  strict  right,  and  if  the  party 
distraining  permit  the  cattle  to  escape,  or  go  out  of  hia 
lands,  his  right  to  distrain  is  gone,  and  he  has  his  remedy 
by  action  against  the  owner  of  the  cattle  for  the  injury 
done  to  his  property.  But  a  mere  escape  for  a  moment, 
if  the  distrainor  immediately  follows,  would  not  be  an 
abandonment  of  the  distress;  for  Lord  Coke  says  (a)—''  A 
rescous  in  law  is,  where  a  man  hath  taken  a  distress,  and 
the  cattle  distrained,  as  he  is  driving  of  them  to  the  poundi 

(a)  Co.  Lit.  161  a. 
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go  into  the  house  of  the  owner,  if  he  that  took  the  distress  1839. 
demand  them  of  the  owner,  and  he  deliver  them  not,  this  * 
is  a  rescous  in  law."  So,  here,  if  the  phdntiffs  had  follow- 
ed the  horses  from  his  field  into  the  defendant's  Nur- 
ury^  and  instantly  driven  them  back,  or  taken  them  direct- 
ly to  hb  yard,  we  are  all  of  opinion  that  this  action  might 
have  been  maintained;  but  as  he  allowed  them  to  remain 
in  the  Nursery  for  half  an  hoar,  and  they  were  not  de- 
manded daring  that  time,  it  was  an  abandonment  of  the 
right  of  freshly  following  them,  and  consequently  an  end 
of  the  distress.  Lord  Cohe  says :  '*  If  the  cattle,  of  them- 
selves, after  the  view,  go  out  of  the  fee,  then  cannot  the 
ferd  distrain  them:'*  and  in  Va^er  v.  Eddows,  Lord 
Chirf  Justice  Holi  said  (a),  "  if  a  distress  for  damage  feas- 
ani  dies  in  pound,  or  escapes,  the  party  shall  not  distrain 
de  novo  ;  but  if  it  were  for  rent,  in  either  case  he  may  dis- 
train de  novo.**  That  is  a  far  stronger  case  than  this,  as 
the  horses  had  never  been  in  the  pound.  We  are,  there- 
fore, of  opinion,  that  a  verdiet  must  be  entered  for  the 
defendant  Blate^  and  that  damages  must  be  assessed 
by  a  Jury  against  the  defendant  Sayers^  who  has  suf- 
fered judgment  by  default. 

Rule  absolute  accordingly. 

(a)  HoU*8  Rep.  257 1  S.  C.  nomine  Vagpor  v.  EdwanU,  12  Mod.  658. 
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1829 

^^>^»  Ellis  p.  Schmceck  and  Thomas. 

June  Ut. 

In  an  action  of     J  HIS  was  an  action  of  a9$umpsii  for  goods  sold  and 

ocstiMfliifl/  for 

gwdsf^Uhed  delivered.  At  the  trial,  before  Mr.  Justice  GaseJee,  at 
S,m5n5?ftap-  Gtti7a»a«,  at  the  Sittings  after  Trimig  Term,  1827,  itap- 
p^wed  that  the    peared  that  the  plaintiff,  an  upholsterer,  had  supplied 

defendants  had  ^   •  .  i  .  «  ^«  j «      <•       /•        .  »  . 

paid  their  depo-  Certain  articles,  to  the  amount  of  2344.,  for  mrmshing  a 
MdobtSnId'  counting-house  and  offices  in  Lombard-street,  for  the 
■"JP '•f**P^»  Cornwall  and  Devonshire  Mining  Company.  That  the 
transferred  pre-  defendant  SchnuBch,  was  one  of  the  original  shareholders, 
comroencemeiit  ^^^  ^^^^  Thomos  did  not  purchase  his  scrip  until  after 
Uie**attcnded  ®^^®^*l  ^^  *^  articles  in  question  had  been  supplied. 
two  xneeUngi  of  That  both  the  defendants  received  certificates  from  the 
bat  did  n'otrif^  Secretary  of  the  Company,  of  their  having  paid  a  deposit 
^(eJT^e'j "^  upon  the  purchase  of  their  shares,  and  had  accepted  scrip 
found,  that  the  receipts  accordingly.  That  they  had  not  signed  the 
nated  in  fraud,  Company's  deed  of  copartnership,  but  had  transferred 
the  piaindff  nor  ^^^^^  shares  previously  to  the  commencement  of  this  ac- 
co^^^ntoHt"  ^^'^^  *^**'  *^®y  ^^^^  ^^^  present  at  two  general  meet- 
—^eM,  that  the  ings  of  the  Company,  in  August,  1825,  and  Jufy,  18S6, 

defendant*  were   ,  ,  .  .  •11  •  1 

liable,  by  having  but  that  nothing  transpired  at  those  meetmgs  as  to  the 
mwdlrgs  o^^^^  plaintiff's  demand  on  the  Company,  nor  did  the  defend- 
Company.  ants  kuow  that  the  goods  had  been  furnished  by  him. 

Under  these  circumstances,  it  was  objected  for  the  de* 
fendants,  that,  as  they  had  transferred  their  shares,  and 
not  signed  the  deed  of  copartnership,  they  could  not  be 
liable  to  the  plaintiff,  as  they  had  ceased  to  be  share- 
holders previously  to  the  commencement  of  the  action; 
and  the  case  of  Lawler  v.  Kershaw  was  cited,  where  Lord 
Tenterden  said  (a) :  "  A  question  has  been  raised,  whe- 
ther the  mere  payment  of  an  instalment  by  the  defendant, 
is  sufficient  to  constitute  him  a  partner;  but  I  think  I  am 

(a)  1  Mood.  &  Malk.  95. 


SCHUCBCK. 
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not  called  on  in  this  case  to  decide  that  point.  There  is  1B29. 
anoiher  fact,  that,  after  the  payment,  the  defendant  ex-  evlib 
ecuted  the  deed.'*  The  learned  Judge  intimated  no. 
opinion  as  to  whether  the  defendants  were  partners  or 
not;  but  the  Jury  found  that  the  Company  originated  in 
fraud,  but  that  neither  the  plaintiff  nor  the  defendants 
were  privy  or  parties  to  the  fraud ;  and  they  found  a  ver« 
diet  for  the  plaintiff  for  the  whole  of  his  demand. 

Mr.  Serjeant  fPilde,  in  Michaelmas  Term,  1827,  ob- 
tained a  rule  nin,  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered  instead  thereof,  or.  that  the  damages 
might  be  reduced  to  187/.  lis.  Id.,  being  the  amount  of 
the  articles  furnished  subsequently  to  the  purchase  of  the 
scrip  by  the  defendant  Thomas;  and  he  submitted,  that  as 
no  personal  credit  was  given  to  either  of  the  defendants  by 
the  plaintiff,  and  he  in  fact  did  not  know  that  they  were 
shareholders  or  members  of  the  Company,  at  the  time  the 
goods  were  supplied,  he  could  not  be  entitled  to  recover; 
and  although  the  defendants  paid  the  dejiosits  required 
on  the  purchase  of  the  original  shares  or  transfer  of  the 
scrip  receipts,  yet,  as  they  had  transferred  their  scrip, 
they  could  no  longer  be  considered  as  members  of  the 
Company,  or  liable  for  any  demands  that  might  be  made 
upon  diem.  The  defendants  never  pledged  themselves 
to  become  personally  responsible  to  the  plaintiff,  who  sup- 
plied the  goods  on  the  credit  of  others,  and  no  contract 
can,  therefore,  be  implied  as  between  the  plaintiff  and  de- 
fondants;  and,  as  the  Jury  found  that  the  Company  ori- 
ginated in  fraud,  the  deposits  made  by  the  defendants 
were  wrongfully  obtained,  and  their  finding  is  conse- 
quently conclusive  to  shew  that  the  plaintiff  cannot  be 
entitled  to  retain  his  verdict. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Spankie,  after- 
wards shewed  cause. — The  facts  in  this  case  raise  a  novel 
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and  important  queaCion,  which  must  be  decided  on  the 
principles  by  which  partnerships  are  formed  and  conatitut- 
ed;  and  it  is  immaterial  whether  the  concern  be  of  a  limit- 
ed nature,  or  the  firm  confined  to  a  few  individuals;  or 
whether  the  bosineas  carried  on  is  of  the  most  exten- 
sive nature,  or  the  Company  is  composed  of  an  unBmtt- 
ed  number   of  members.     As  the  defendants  became 
shareholders,  and  purchased  the  Company's  scrip,  and  at- 
tended two  of  the  general  meetings,  they  became  partners 
in  the  concern,  at  least  tbey  acted  as  such,  as  fieir  as  re- 
garded the  rights  and  claims  of  third  persons  who  had 
supplied  the  Company  with  goods,  although  the  defend- 
ants had   not    in  faet  signed  the  deed  by  which   the 
Company  was  to  be  incorporated,  and  under  the  terms 
and  regulations  of  which  the  business  was  to  be  carried 
on.    Although  the  formation  of  the  Company  might  have 
been  conceived  and  founded  on  deception  and  fraud,  as 
between  the  original  proposers,  yet  the  Jury  have  express- 
ly negatived  all  fraud  between  the  plaintiff  and  defendants; 
and  it  is  quite  dear  that  the  signing  the  deed  was  not  es- 
sential to  constitute  the  latter  partners.    In  the  case  of  m 
limited  partnership,  if  one  partnet  has  only  one  bmdredth 
share,  yet  he  is  liable  for  the  debts  of  all  the  partners, 
and  to  the  full  extent  of  any  advances  diat  may  be  made 
by  third  persons  to  the  concern;  and  however  small  the 
profits  between  themselves  may  be,  they  are  liable  to 
those  who  make  such  advances,  as  they  are  induced  to 
give  them  credit,  on  the  presumption  that  they  are  part- 
neiB;  and  here,  both  the  defendants  had  acted  as  such; 
and  as  they  procured  the  certificates  and  scrip  receipts, 
and  paid   the  deposits  on  their  respective  shares,  they 
were  subject  to  the  laws  and  regulations  of  the  Company, 
which  were  contained  in  the  deed,  although  tbey  had  not 
in  fact  executed  it.     If  a  sbip*8  husband  order  necessaries 
for  her  supply,  and  a  person  afterwards  applies  for  a  share 
in  the  vessel,  and  receives  a  document  by  which  he  be- 
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eomes  a  part  owner^  and  he.  afterwards  attends  a  meeting  1S29. 
of  the  other  owners  and  others  interested  in  the  ship,  there 
can  be  no  doubt  but  that  the  husband  may  sue  him  for  the 
artielea  supplied,  although  it  should  turn  out  that  the  par- 
ties from  whom  he  purchased  his  share  had  no  title  to  die 
ship  or  right  to  convey  the  share  to  the  purchaser.  In 
LoMfkr  Y.  Kershaw f  Lord  TeiUerdem  gave  no  opinion  as 
to  the  question,  whether  the  defendants,  who  were  share- 
holders in  the  same  Company  as  the  present  defendants, 
were  partners  by  the  mere  payment  of  the.  deposits  or  in- 
stalments on  their  shares,  as  they  afterwards  actually 
signed  the  partnership  deed.  In  Ftc^  v.  Lady  Anson  (a), 
the  defendant  merely  stated  in  private  letters  and  oonver- 
aatioii  that  she  was  a  shareholder,  but  she  had  attended  no 
meetings  of  the  C!ompaxiy,  nor  cQuld  it  be  presumed  that 
she  was  a  member,  as  she  had  done  no  act  to  become  a 
participator  in  the  concerni  but  by  the  payment  for  shares, 
and  receiving  a  certificate  that  she  was  a  proprietor  of 
tJbeni.  The  case  ofPerring  v.  Hone  (b)  is  expressly  in 
point,  and  an  authority  in  favour  of  the  plaintiff*  There, 
Sir  c/bte  Perring^s  name  was  entered  in  a  hook  with  those 
of  several  other  subscribers  to  a  projected  Joint  Stock 
Company,  and  he  received  certain  scrip  receipts ;  and  al- 
though he  sold  them  before  the  deed  for  the  formation  of 
the  CiMnpany  was  executed,  and  never  was  a  party  to 
die  deed»  it  was,  nevertheless,  held,  that  he  was  a  partner 
in  the  oonl^m;  and  Lord  Chief  Justice  Be^  said:  **  All 
who  subscribed  to  die  partnership  fund  must  be  taken  to 
have  aasented  to.  the  deed."  In  Neale  v*  Sir  Thomas 
Tmian  (c),  the  plaintiff*  a  holder  of  shares  in  a  Company, 
drew  bills  on  the  directors  for  goods  supplied  by  him  to  the 
Company;  and  the  bills  were  accepted  ''  for  the  dlrectorsi* 
by  the  secretary  of  the  Company;  and  yet  it  was  held  that 

ia)  I  Mood.  &  Ualk.  97;  &  C.         (6)  4  Biag.  28. 
7  Ban.  &  CrM.  409;  3  Csrr.  fc         (c)  4  Bingr*  149. 
Fsyne,  19;  1  Man.  &  Ryl.  113. 
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1829'.  tlie  plaintiff  could  hot  recover  on  these  bills  against  the 
Company,  on  the  ground  that  the  plaintiff  was  a  member 
of  the  Company,  and,  therefore,  that  he  might  be  assimi- 
lated to  a  partner  drawing  on  the  whole  finn,  including 
himself;  and  that  the  bills  being  drawn  on  the  directoris 
were  in  effect  drawn  on  the  Company,  of  which  the  plain- 
tiff was  himself  a  member.  In  the  case  of  The  KiHgy. 
Dodd,  where  it  was  proposed  to  raise  money  by  subscrip- 
tion for  trading  purposes,  and  make  the  shares  in  the 
joint '  stock  transferable.  Lord  Ellenborough  said  (a): 
'*  As  to  the  subscribers  themselves,  indeed,  they  inay  sti- 
pulate with  each  other  for  this  contracted  responsibility; 
but  as  to  the  rest  of  the  world,  it  is  clear  that  each  part- 
ner is  liable  to  the  whole  amount  of  the  debts  contracted 
by  the  partnership.*'  So,  here,  as  the  plaintiff  gave  credit 
to  the  Company,  of  which  the  defendants  were  members, 
and  they  acted  as  partners  by  attending  the  meetings, 
they  rendered  themselves  liable  as  such ;  and  it  was  not  in- 
cumbent on  him  to  inquire  into  the  precise  nature  of  the 
establishment,  or  its  internal  regulations,  or  the  particular 
arrangements  made  between  the  members  of  the  Com- 
pany. If  the  defendants  expected  to  participate  in  the 
profits  to  be  derived  from  the  carrying  on  of  the  concern, 
it  would  be  sufficient  to  constitute  them  partners.  Craw* 
shay  V.  Collins  (6).  So,  the  merely  deriving  a  casual  ad- 
vantage from  the  profits  of  trade,  makes  a  man  a  partner. 
Bloxham  v.  PeU  (c).  In  Ex  parte  Langdale^  Lord  EUUm 
8aid(cl):  '' A  man,  who  is  to  have  no  profit,  miay  be  a 
partner,  if  holding  himself  out  as  such,  as  by  lending  his 
name.  The  true  criterion  is,  whether  he  is  to  participate 
in  profit.  That  has  been  the  question  ever  since  the  case 
of  Grace  v.  Smith  (e)."   The  same  principle  was  establish* 


(a)  9  East,  627.  (d)  18  Ves.  301. 

(6)  15  Vcs.  218.  (f)  2  Sir  Wm.  Bl.  998. 

(c)  2  Sir  Wm.  Bl.  999,  n. 
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ed  in  Et  parte  Hamper  (a)»    SO|  in  Ex  parte  Hodghtn-         1829. 
iom  (A),  it  was  held,  that  a  man  might  become  a  partner  by      ^~'' 

Ellis 
a  share  in  the  profits,  without  having  an  interest  m  the 

capital;  and,  in  Ex  parte  Waison^  Lord  Eldon  said  (c): 

"  If  a  partner  retiring,  or  coming  into  the  trade,  suffers  his 

name  to  be  used,  it  is  of  no  consequence  whether  he  has 

a  salary,  or  sum  of  money,  to  be  paid  by  others,  or  to  be 

got  out  of  the  profits.    It  is  the  use  of  the  name  that 

makes  him  liaUe  as  one  of  the  persons  by  and  to  whom 

every  thing  is  Iiought  and  sold  ;'*  and  here,  there  can  be 

no  doubt  but  that  the  defendants  purchased  the  shares, 

with  a  view  to  the  profits  to  be  derived  from  working  the 

mines,  for  which  purpose  the  Company  was  formed  and 

established. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Merewether  in 
support  of  the  rule. — The  principles  applicable  to  the  case 
of  a  private  partnership  are  wholly  beside  the  present 
question,  which  must  be  confined  to  the  single  point,  whe- 
ther,  under  the  particular  circumstances  of  this  case,  the 
defendants  are  chargeable  as  partners.  A  written  con- 
tract between  them  and  the  Directors  or  members  of  the 
Company  was  essential  to  create  a  joint  liability  in  the 
defendants,  and  on  that  alone  could  the  plaintiff*,  as  the 
creditor  of  the  Company,  be  entitled  to  charge  them.  The 
Company  having  originated  in  fraud  between  the  projectors, 
hot  to  which  the  defendants  were  no  parties,  they  cannot 
be  considered  as  partners  in  the  concern;  and  if  persons^ 
conspire  together  to  obtain  money  from  an  innocent  party, 
no  contract  can  arise  or  be  created  from  the  mere  pay- 
ment of  such  money,  so  as  to  make  the  party  paying  lia- 
ble to  all  demands  which  may  be  made  by  third  persons* 
on  the  original  contractors.  Although  the  Company  as- 
sumed the  name  of  the  Cornwall  and  Devonshire  Min- 
ing Company,  they  never  intended  to  work  mines,  but 

(fl)17Ve8.403.  (6)  19  Ves.  291.  (c)  Id.  461. 
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1829.  merely  to  obtain  money  from  the  pubCc,  and  mia-appra* 
priate  it  to  their  own  purposes^  or  apply  it  to  their  own 
uae^  without  meaning  that  the  parties  who  might  buy 
shares^  should  derive  any  advantage  from  such  purchases; 
a  part  of  the  fraud  was  the  taking  and  fiimishiiig  the 
offices  in  question,  where  it  appeared  that  a  most  ex- 
tensive business  was  about  to  be  carried  on.  The  defend- 
ants had  no  interest  in  the  concern  after  they  had  disposed 
of  their  shares,  and  transferred  their  scrip;  and  the  plain- 
tiff must  look  to  the  persons  who  gave  him  the  order  for 
the  furniture,  and  not  seek  to  recover  from  those  who  had 
no  share  in  the  transaction.  Althou^  it  has  been  said, 
that  a  person  who  purchases  the  share  of  a  ship  is  liable 
with  the  other  part-owners  for  articles  supplied  for  her 
use,  although  the  title  turn  out  to  be  defective;  yet,  the 
contrary  doctrine  was  established  in  Harrington  v.  Fry  (a), 
where  the  Court  held,  that,  under  such  circumstances, 
the  purchaser  was  not  liable,  unless  credit  were  given 
to  him  individually,  or  he  had  held  himself  opt  as  owner,  or 
had  made  an  express  promise  to  pay,  or  received  profits, 
from  the  ship— and  Lord  Chief  Justice  Best  said:  *^  The 
principle  to  be  deduced  from  all  the  previous  authorities 
is,  that  a  person  can  only  be  charged  in  respect  of  stores  or 
goods  furnished  to  a  ship,  either  on  the  ground  that  credit 
has  been  given  to  him  personally,  or  as  owner,  or  that  he  has 
held  himself  out  to  the  world  as  owner,  and  that  must  be 
taken  to  mean  the  legal  owner.*'  Here,  the  plaintiff  never 
gave  the  defendants  credit  personally,  nor  did  they  hold 
themselves  out  as  shareholders  or  partners  in  the  concern, 
and  there  was  no  community  of  interest  as  between  them 
and  those  who  gave  the  order  for  the  furniture.  In  Noei^ 
els  V.  Crosby  (b),  where  a  scheme  for  establishing  a  ton- 
tine was  put  forth,  stating  that  the  money  subscribed  was 
to  be  laid  out  at  interest;  and,  after  some  subscriptions 
had  been  paid  to  the  Directors,  in  whom  the  managemoit 
of  the  concern  was  vested,  but  before  any  part  of  the 

(a)  &B.  Moore,  344;  S.  C.  2        (6)  3  Barn.  &  Cress.  ai4,-  S.  C 
Bmg,  179.  5  Dow.  &  Ryl.  751. 
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money  wm  laid  out  at  interest,  the  Directors  resolved  to  tB29, 
abandon  the  project: — it  was  held,  that  each  subscriber 
imgbt,  in  an  action  for  money  had  and  received,  recover 
the  whole  of  the  money  advanced  by  him,  without  the  de* 
dttctidn  of  any  part  towards  the  payment  of  the  expenses 
faiearred.  80,  here,  the  mines  were  never  intended  to  be 
wotked,  and  eventually  the  scheme  was  abandoned  aho* 
gedier.  What  was  done,  therefore,^  was  merely  preliininary 
to  a  partnership;  and  die  purchasers  were  iodnced  to  take 
the  scrip  receipts,  and  become  shareholders,  by  false  pre* 
tfttcea,  originating  with  the  projectors  of  the  Company,  who 
alone  were  benefited  by  the  transaction.  In  Vicew.  Lady 
Ansom,  the  deftndant  acknowledged  that  she  was  a  share- 
holder after  she  bad  paid  her  deposits  on  her  shares  and 
receiTcd  the  certificates.  Here,  however,  the  defendants 
never  represented  themselves  as  shareholders,and,  although 
they  attelided  two  meetings,  it  did  not  appear  that  they 
took  ady  part  in  the  proceedings,  or  that  they  adopted 
fiiy  acte  of  the  parties  who  assemUed  at  those  meetings* 
fat  Pl&rring  t.  Hane^  the  transaction  on  which  the  project* 
ed  Company  was  to  be  formed,  was  bondfide^  whilst  here, 
the  Jury  foMd  that  it  originated  in  fraud;  and  ex  doh  non 
orkmrjusf  and  as  tlie  simis  paid  by  the  defendants  for  the 
scrip  receipts  were  fraudulently  obtiuned,  they  were  en* 
tided  to  recover  them  back  in  an  action  for  money  bad 
atid  received,  according  to  the  case  of  NoekeU  v.  Crosby ^ 
wlueh  was  decided  on  the  gtound  of  the  failure  cS  consi-* 
deration  upon  which  the  sums  irere  advanced. 

Tlie  Court  said,  that  as  the  facts  of  this  case  raised  a 
question  of  considerable  importance  to  the  public,  and 
there  were  several  cases  depending  in  the  Court  o{  King's 
Beneh,  as  well  ai  the  case  oi Meagher  v.  Hammond,  which 
had  been,  in  the  course  of  hist  Term,  argued  before  all  the 
Juigem,  on  a  special  verdict,  they  would  not  form  a  pre- 
mature judgment,  or  come  to  a  hasty  conclusion.  They 
therefore  took  time  to  consider;  and  none  of  those  cases 
having  been  decided — 

q2 
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1699'  Mr.  Justice  Park,  now  delivered  the  judgment  of  the 

Courti  as  follows : — 

We  have  looked  into  this  case,  which  was  argued  before, 
my  Brothers  Burrough  and  Gasetee^  and  myself,  in  the 
absence  of  the  Lord  Chief  Justice,  and  we  are  satisfied 
that  the  plaintiff  is  entitled  to  judgment.  We  had  thought 
that  one  of  the  cases  which  is  now  pending  in  the  Court  of 
King's  Bench,  might  have  thrown  some  light  upon  the  sub- 
ject, but  we  are  of  opinion,  that  there  is  no  case  which  im- 
mediately touches  this.  The  action  was  for  goods  sold 
and  deliyered,  and  we  think  the  Jury  have,  by  their  ver? 
diet,  gone  very  far  to  conclude  the  question,  because  they 
have  found  that  the  defendants  formed  part  of  a  Company, 
which  indeed  was  founded  in  fraud,  but  they  have  acquit- 
ted both  the  defendants  and  the  plaintiff  of  any  cogniz- 
ance of  that  fraud.  It  appeared  that  the  articles  supplied, 
consisted  of  upholstery  to  a  considerable  amount,  for  fur- 
nishing the  offices  in  which  the  business  of  the  Compa- 
ny was  to  be  carried  on.  Under  all  the  circumstances  of 
this  case,  it  seems  to  us  to  approach  very  nearly  to  that  of 
Perring  v.  Hone,  in  which  we  were  all  convinced  that  the 
plaintiff  was  not  entitled  to  recover,  as  be  might  be 
deemed  a  partner  in  the  concern.  There,  Sir  John  Per^ 
ring  had  entered  his  name  in  a  book,  together  with  se- 
veral other  persons,  as  subscribers  to  a  projected  Joint 
Stock  Company ;  he  accepted  scrip  receipts,  but  sold  them 
before  the  deed  for  the  formation  of  the  Company  was  ex« 
ecuted;  and  he  never  signed  that  deed;  but,  as  he  had  at- 
tended meetings  of  the  Company,  and  was  engaged  in  the 
concern,  we,  upon  consideration,  were  of  opinion,  that  he 
was  still  liable.  The  case  of  Vice  v.  Lady  Anson  does  not 
appear  to  us  to  touch  the  present,  because,  although  she 
had  received  the  scrip  receipts,  and  had  in  her  conversations 
With  some  of  the  members  of  her  own  family  talked  of  be* 
ing  a  subscriber  to  the  Company,  yet  it  did  not  appear  that 
she  had  ever  held  herself  out  to  the  world  as  a  partner,  xn 
any  respect  whatever.     Here,  however,  the  defendants  at- 
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iebded  two  of  tlie  general  meetings ;  and  although  they  had  1822). 
not  signed  the  deed^  that  was  no  more  than  was  urged  in 
the  case  of  Perring  v.  Hone*  It  appears  that  goods  were 
ftimished  by  the  plaintiff  to  the  Company,  to  the  amount 
of  S34^.;  but  we  think,  that,  with  regard  to  Thomas^  the 
rerdict  ought  to  be  confined  to  the  value  of  those  supplied 
aAer  he  became  concerned  with  the  Company,  and  which 
amounted  to  187/.  17#.  Id,  The  plaintiff  therefore  is  entitled 
to  retain  his  verdict,  and  judgment  must  be  entered  for  him 
against  Thomas  for  that  sum. 

Rule  discharged  accordingly. 


IN  THE  EXCHEQUER  CHAMBER. 

Lloyd  and  Others  r.  Sigourney. 

[I"  Error.]  ^^: 

IHIS  was  a  writ  of  error  from  the  Court  of  King*s  a  bin  of  ex- 
Beneh^  in  an  action  otasiumpsit  for  money  had  and  re-  abJ!J2dtn*I" 
ceived.    The  defendants  below  (plaintiffs  in  error)  plead*  ^<>««  i°  ^^- 

,  ^,  ,  .  don,  payable  to 

ed  tne  general  issue.  order,  was  in- 

At  the  trial,  before  Lord  Tenierden,  the  Jury  found  A  t^ef^^Z 

verdict  for  the  plaintiff  below  (defendant  in  error),  subject  ^l\'"^^}'il^, 

to  the  opinion  of  the  Court  of  King's  Bench,  upon  a  spe-  •—''Pay  to  b., 

cial  case,  which,  after  judgment  for  the  plaintiff  below,  Zy  w^"  b'.{^ 

was  turned  into  the  following  special  verdict.  bankew  to*d'  - 

In  the  month  of  Jult/y  18^5,  Amaziah  Aitwood,  who  count  the  btu, 

Gommanded  a  vessel  belonging  to  the  plaintiff  below,  took,  and  applied  the' 

id  payment  of  a  cargo  of  flour,  the  property  of  the  plain-  SIHr  A^wkh- 

tiff  below,  which  he  sold  at  Rio  Janeiro,  a  bill  of  exchange  ?*"*  m«king  any 

°      inquiry  or  look* 

for  S,164/.  11«.  Scf.,  drawn  in  a  set  of  three,  by  AfareA,  ingatthein- 
Sealey,  Walker,  ^  Co.  of  that  place,  on  March,  Sealey,  j£5,°S«t'the 
*  Co.  of  London.    This  bill  was  payable  to  the  order  of  '»<*""«;•«? 

'^  ^  ^  was  restrictive; 

that  B.  was  a 
tnutee  Ibr  J.\  that  the  property  in  the  bill  remained  in  the  latter;  and  that  he  was  entitled  to  re- 
roirer  the  amount  from  the  bankeri,  in  an  action  for  money  had  and  received. 
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Messrs.  Hendricks^  WeirsSf  %  Co.,  who  indorsed  it  to  AU^ 
wood. 
The  following  is  a  copy  of  the  third  part  of  the  bill: — 

''Rio  de  Janeiro,  ISth  JW/y,  1825. 
"For3,164/.  11*.  8rf. 

"  At  sixty  days'  sight,  pay  this  third  of  exchange,  first  and 
second  not  paid,  to  the  order  of  Messrs.  Hendricks^  Weirss, 
^  Co.,  three  thousand  one  hundred  and  sixty-four  pounds, 
eleven  shillings,  and  eight  pence,  value  of  the  same,  which 
place  to  account  as  per  advice  from 

March,  Sealey,  Walker,  ^  Co. 
To  Messrs.  March,  Sealey,  Sf  Co.,  London.^ 

This  bill  was  indorsed  by  the  payees  to  Aiiwood,  or 
order,  by  Atiwood  to  the  pluntiff  below,  and  by  the  latter 
in  the  following  words — 

*'  Pay  to  Samuel  WilUame,  'Esq.,  o( London,  or  hi*  order^ 
for  my  use.** 

fFiUiams  indorsed  it  to  the  defendants  below. 

Attwood  sent  the  first  of  the  set  to  the  correspondent  of 
the  plaintiff  below,  Mr.  Samuel  Williams,  of  London,  who 
was  an  American  agent  and  factor  for  merchants  and 
planters,  carrying  on  such  business  to  a  very  great  extent, 
inclosed  in  the  following  letter: — 

*'  Sir, — I  herewith  have  the  honour  to  inclose  you  the 
first  of  exchange  for  3,164/.  \\s.  8d,  sterling,  at  sixty 
days'  sight,  on  Messrs.  March,  Sealey,  ^  Co.,  in  London, 
in  favour  of  myself,  it  being  the  proceeds  of  a  cargo  of 
flour  in  brig  Swifisure,  belonging  to  Henry  Sigoumey, 
Esq.,  of  Boston,  America,  which  you  will  please  to  pre- 
sent for  acceptance,  and  keep  at  the  disposal  of  the  se- 
cond or  third.'* 

Attwood  did  not  indorse  the  first  bill  of  the  set.  Wil- 
Hams  received  the  letter  and  bill  on  the  26th  Septem- 
ber, 1825|  and  procured  the  acceptance  of  the  bill  in  due 
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course.    The  third  of  the  set  was  remitted  to  the  plaintiff        1829. 
below,  and  he  having  indorsed  it  as  aforesaid — **  Pay  to 
Samuel  WiUiams^  Esq.,  of  L<mdan,  or  his  order,  for  my 
use,"  remitted  it  to  WilUama,  in  the  following  letter  of 
the  17th  September,  1825. 

**  Sir, — Captain  AmoMtah  Atiwood^  of  my  brig,  Sw^fi^ 
sure,  arrived  here  yesterday,  from  Rio  Janeiro,  whence 
he  sailed  about  the  middle  of  July.  He  informs  me  that 
he  left  a  letter  directed  to  you,  to  be  forwarded  to  you  by 
the  next  English  mail,  containing  the  first  of  March,  Sea^- 
leg,  Walter,  ^  Co.*s  draft  on  March,  Sealey,  Sf  Co.,  Lon-' 
dom,  dated  13th  of  Jtdy,  at  sixty  days*  sight,  for  3,164/. 
lis.  8d.,  sterling,  in  favour  of  Messrs.  Hendricks,  Weirs4, 
j-  Co.,  and  by  them  mdorsed  to  the  said  Amaxiah  Att* 
wood.  He  thinks  he  did  not  indorse  the  draft,  and,  if 
received,  it  can  only  be  accepted ;  inclosed,  you  have  the 
third  biU  of  the  set,  indorsed  to  me  by  Captain  Attwood, 
and  to  yourself  by  me.  I  presume,  that  if  the  other 
should  have  been  previously  received  and  accepted,  that 
a  receipt  on  the  one  now  transmitted,  will  be  accepted 
at  maturity.  Have  the  goodness,  when  you  advise  the 
receipt  of  the  present,  which  I  trust  will  be  as  soon  as 
possible,  to  inform  me  the  standing  of  the  acceptors. 

"  Henry  Sigourney" 

This  letter,  and  the  bill,  were  received  by  Williams  on 
the  21st  October,  1825.  The  plaintiffs  in  error  (defendants 
below)  had  no  notice  of  the  before-mentioned  letters  of 
Csptain  Attwood  and  the  plaintiff  below.  WiUiams 
stopped  payment  on  the  S4*th  October,  18S5,  and  a  docket 
was  struck  against  him  on  the  35th  of  the  same  month, 
upon  which  a  commission  of  bankrupt,  dated  the  37th 
of  the  same  month,  was  issued,  and  he  was  duly  declared 
a  bankrupt  immediately  afterwards.  At  the  time  Wil- 
liansM  received  the  bill  in  question,  as  well  as  at  the 
time  of  his  bankruptcy,  the  balance  of  account  between 
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*^^'  him  and  the  plaintiff  below  was  in  favour  of  the  latter^ 
to  the  amount  of  upwards  of  SfiOOL^  exdusiTO  of  the 
before-stated  bill.  On  the  morning  of  the  SSnd  Oe* 
iober,  when  the  discount  hereinafter  mentioned  was  made, 
the  balance  in  favour  of  Williams^  with  the  defendants 
below,  was  3,784/.  lOs.  10d»  About  eleven  o'clock  on  that 
day,  WUUitms  indorsed  the  bill  in  question,  with  others, 
amounting  in  the  whole,  to  7,081/.  7«,  9rf.,  to  the  defend* 
ants  below,  who  were  his  bankers,  and  in  the  habit  of  dis* 
counting  for  him  very  largely,  and  the  said  Ulkwere  bond 
fide  discounted  for  him,  and  credit  given  to  him  for  the 
amount,  less  the  discount;  and  subsequently,  vmt.  at  the 
clearing  house,  about  five  o'clock  in  the  evening  of  that 
day,  the  defendants  below  paid  WiUiams^s  acceptances  due 
that  day,  to  the  number  of  thirty-two,  and  three  drafts, 
amounting  altogether,  to  10,683/.  18«.  Id,  The  bill  in  ques- 
tion was  honoured  at  maturity,  and  the  amount  receiv- 
ed by  the  defendants  below,  on  the  S8th  November,  18S6. 

Upon  the  above  facts,  the  Court  of  King's  Bench  were 
of  opinion,  that  the  plaintiff  below  was  entitled  to  reco- 
ver (a),  and,  a  writ  of  error  having  been  brought  by  the  de- 
fendants below,  the  case  now  came  on  for  argument. 

Mr.  Patieson,  for  the  plaintiffs  in  error  (defimdants  be- 
low). It  appears,  that  when  this  case  was  argued  in  the 
Court  below,  only  [two  Judges  were  present,  vmt.,  iKml 
Tenierden,  and  Mr.  Justice  Bayley;  and  although  they 
were  of  opinion  that  the  plaintiff  below  was  entitled  to  judg- 
ment, yet  that  opinion  cannot  be  supported  on  principle, 
and  it  is  also  contrary  to  the  authority  of  decided  cases. 
The  question  depends  solely  upon  the  terms  of  the  indorse- 
ment by  the  plaintiff  below  to  WiUiamM,  viz.  pay  to  Sa- 
muel  Williams 9  Esq.,  of  London,  or  his  order ^  for  my  use.'* 
It  may  be  admitted  as  a  general  principle,  that  the  indor* 
^er  of  a  bill  may  restrain  its  negociation  by  a  conditional  in* 

(a)  ($ee  8  Barn.  &  Cress.  622  j  S.  C.  3  Man.  &  Ryl.  68. 
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dorsement*     But  the  indorsement  in  question  is  neither         1829. 
a  restricted  nor  limited  indorsement    The  words  **  for  my 
use,"  were  not  addressed  to  the  persons  by  whom  the  bill 
was  to  be  paid«  or  any  of  the  prerious  parties  to  it,  but  to 
WilMdms  alone,  to  whom  it  was  indorsed  by  the  plain- 
tiff below*    In  the  Court  below,  the  case  of  Sneev.  Pres* 
eoi  was  referred  to,  where  Lord  Hardmcie  said  (a),  **  Vto^ 
mksory  notes  and  bills  of  exchange  are  frequently  indors* 
ed  in  this  manner,  **  Pray  pay  the  money  to  my  use,*  in  or« 
der  to  prevent  their  being  filled  up  with  such  an  indorse- 
ment as  passes  the  interest.    Mr.  Lutwyeh,  who  was  an 
experienced  practiser  in  this  Court,  always  did  so  in  his 
bilb  of  exchange.*'    The  words  there  adopted  would  cer- 
tainly restrain  the  negotiability  of  the  bill,  but  they  are 
totally  dissimilar  from  those  used  in  the  indorsement  in 
question ;  for  the  money  was  not,  in  the  first  instance,  to 
be  applied  to  the  use  of  the  indorser,  but  was  to  be  paid 
to  fFUUams,  the  indorsee,  or  his  order,  who  was  to  apply 
the  amount  of  the  bill  to  Sigoumey's  use,  after  he,   Wil- 
hamSf  had  received  it.    In  Ancher  ▼.  The  Governor  and 
Company  of  the  Bank  of  England  (b),  the  indorsement 
was,  "  the  within  must  be  credited  to  Captain  Morten 
Larsen  DaU,  value  in  account.*'    An  indorsement  pur- 
porting to  have  been  made  by  Dahl,  was  afterwards  forg- 
ed, and  the  Bank  of  England  discounted  the  bill.    The 
acceptors  did  not  pay  it:  before  it  became  due,  they  had 
failed;  and  a  person  of  the  name  of  Fulgberg  paid  it  for 
the  honour  of  the  plaintiffs ;  and,  upon  the  ground  that  the 
indorsement  had  restrained  the  negotiability  of  the  bill, 
tbey  brought  an  action  for  money  had  and  received  against 
the  Bank  of  England,  they  having  discounted  the  bill  in 
their  own  wrong,  and  Lord  Mant^ld  directed  a  nonsuit; 
|>nt,  upon  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  after  cause  shewn.  Lord  Mansfield,  Mr.  Justice 
JFilles,  and  Mr.  Justice  Ashhurst,  thought  that  the  in- 

(«)  1  Atk.  249.  (6)  2  Doug.  637- 
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1829.  donemeat  was  restrictiTe,  and  that  the  plaintiffs  were  en- 
titled to  recover;  but  Mr.  Justice  BuUer  thought  other- 
wise: upon  which  Lord  Mansfield  said,  the  whole  turned 
on  the  question,  whether  the  bill  continued  negotiable, 
and  if  they  altered  their  opinion,  they  would  mention  the 
case  again;  but  it  never  was  mentioned  afterwards;  and, 
upon  a  new  trial,  his  Lordship  directed  die  Jury  to  find 
for  the  plaintiffs,  which  they  did.  There,  however,  the 
indorsement  was  in  the  most  restrictive  terms  posaibk, 
as  the  bill  was  to  be  credited  to  DakTs  account,  to  whom 
alone  the  amount  could  be  paid;  whikt  here,  the  bill  was 
payable  to  WilUamSf  or  his  order.  That,  therefore,  distin- 
guishes this  case  from  those  otSnee  v.  Prescot,  and  Ancher 
V.  The  Governor  and  Company  of  the  Bank  o{  England,  as 
by  the  words  ''  or  order ^^  the  bill  was  primd/ade  transfer- 
able  by  WilUamSf  in  whom  the  legal  title  was  vested,  and 
he  might  transfer  his  interest  by  indorsement,  although 
as  between  Stgourney,  the  indorser,  and  himself,  he  might 
be  bound  to  hold  the  amount  of  the  bill,  after  he  had  re- 
ceived it  for  the  use  of  the  former.  In  Evans  v.  Cram* 
iinglon{a\  whidi  case  is  best  reported  in  Veniris — the 
bill  was  payable  to  Pricef  or  order,  for  the  use  of  Calvert. 
Price  indorsed  it  to  Evans,  after  which  an  extent  issued 
against  Calvert,  and  the  money  due  upon  it  was  seised  to 
the  use  of  the  King.  These  facts  appearing  upon  the 
pleadings,  two  points  were  nused  upon  demurrer;  the 
one,  whether  Calvert  had  such  an  interest  in  the  money, 
as  might  be  extended ;  and  the  other,  whether  Price  had 
power  to  indorse  the  bill,  or  whether  he  had  merely  a 
bare  authority  to  receive  the  money  and  apply  it  to  die 
use  of  Calvert?  The  CovatofKing^s  Bench,  and  afterwards 
the  Court  of  Exchequer  Chamber,  upon  error,  decided, 
that  Calvert  had  not  such  an  interest  as  could  be  extended, 
and  that  Price  had  authority  to  indorse  the  bill;  and  judg- 
ment was  ffYcn  for  the  plaintiff.    It  does  not  appear  whe* 

(»)  1  Show.  4 ;  6*.  C.  JSkiJi.  264 ;  Carth.  5 ;  2  Veut.  a07. 
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tber  that  was  a  case  of  discount  or  not,  but  that  fact  is  im«  1^^« 
material  as  far  as  regards  the  present,  as  the  defendants  be* 
lorn  diaeounted  the  bill  for  fViUitmSf  bondjide,  and  carried 
the  amount  to  his  account,  and  be  had  then  a  balance  in  their 
hands  in  his  favour,  to  the  amount  of  3,784f/*  The  case  of 
Evams  v.  Crtnnlingian^  is  an  express  authority  to  shew  that 
WUIiamahdd  an  authority  to  transfer  his  interest  in  the  bill; 
and,  afker  he  had  received  the  amount  from  the  defendants 
below,  on  their  deducting  the  discount  in  the  usual  way,  they 
were  not  bound  to  shew  how  he  appropriated  the  money, 
and  Sigoumeff  did  not  appoint  it  to  be  applied  in  any  par^ 
ticular  manner,  but  merely  to  his  use.  Even  if  the  indorse-* 
Dient  by  Stgoumey  bad  been,  **  which  place  to  my  account,*^ 
or»  **  which  hold  to  my  use,"  the  defendants  below  would 
not  have  been  bound  to  ascertain  how  the  money  had  been 
applied;  and,  by  the  indorsement  in  question,  SigQumeyt 
the  iodorser,  merely  directed  that  the  money  should  be 
applied  to  his  use  when  received ;  and  it  is  wholly  imma* 
terial  whether  WittiumSf  as  the  indorsee,  received  it  from 
the  iirawees;  for,  as  Iword  MoU  said,  in  Evans  v.  Cram-. 
liggioM',  as  reported  in  Shower  (a) — '^Tbe  bill  was  as* 
signable  by  Priqe;  and,  when  he  assigned  it,  be  received  the 
money*  and  that  receipt  was  for  the  use  of  Cahoert^'  So, 
hercj  after  Williams  received  the  money,  and  pot  beforci 
he  became  a  trustee  for  Sigaurney^  and  he  could  not  make 
the  defendants  below  trustees  for  him.  A  contrary  con* 
struction  would  be  highly  prejudicial  to  the  commercial  in- 
terests of  the  country,  and  restrain  the  negotiability  of  bills 
of  exchange,  which  ought  to  have  a  free  and  unimpeded  cir- 
culation, and  if  the  indor9ement  in  qi^estion  can  be  deemed 
restrictive,  the  words,  *^  or  order,"  will  be  rendered  nuga-* 
toiy  and  inoperative.  In  Trwttel  v.  Barandan  (6),  the  in- 
dorsement was,  *'  Pay  to  J.  JP.  Duroure,  Esq.,  or  order, 
ibr  account  of  Messrs.  Truetiel  ^  fVurtm,**  But  there,  the 
bills  were  left  with  the  defendants  by  the  plaintiff's  agent, 
as  a  security  for  future  advances,  and  not  by  way  of  dis- 

(a)  1  Show.  6.         (6)  1  B.  Moore,  543;  S.  C.  8  Taunt.  100. 
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1829.  count,  on  which  point  the  decision  of  the  Court  tumecl ;  for 
Mr.  Justice  Dallas  said  (a),  *'  the  bills  were  left  with  the 
defendants  by  way  of  security ;  **  and  Mr.  Justice  Burrough 
said,  *^  there  is  a  great  difference  between  biUs  of  exchange 
left  for  the  purpose  of  being  discounted,  and  those  which 
are  deposited  as  a  security  for  future  advances/'  Here, 
^  as  the  bill  was  payable  to  fViUiams  or  order ^  he  had  a 
right  to  negotiate  it  in  the  first  instance,  and  all  the  duty 
imposed  on  him,  as  the  general  agent  of  Sigoumey^  was, 
to  apply  the  amount  to  his  use,  after  he  had  received  it. 
With  that,  however,  the  defendants  below  had  nothing  to 
do;  and,  if  an  indorsement  be  intended  to  be  restricted  or 
limited,  it  should  be  expressed  in  direct  words;  but  here, 
the  terms  are  at  all  events  ambiguous  and  equivocal,  for  it 
is  a  general  rule  of  law,  that  a  bill,  payable  to  order,  is 
negotiable,  and  that  an  indorsement  of  it  by  a  party  into 
whose  hands  it  has  got,  passes  the  property  in  it  to  the 
person  to  whom  it  is  indorsed.  In  Robertson  v.  Kensimg^ 
ton  (6),  the  indorsement  was,  **  pay  the  within  sum  to  Messrs. 
.Clerk  and  Ross^  or  order,  upon  my  name  appearing  in  the 
Gazette,  as  ensign  in  any  regiment  of  the  line,  between 
the  1st  and  64th,  if  within  two  months  from  this  date." 
There,  too,  the  payee  annexed  the  condition  to  his  in-* 
dorsement,  previously  to  the  acceptance!  and  therefore 
the  drawee  was  held  to  be  bound  by  it.  On  these  grounds, 
the  plaintiffs  in  error  are  entitled  to  judgment. 

Mr.  F.  Pollock,  for  the  defendant  in  error. — It  has  been 
admitted,  that  the  negotiability  of  a  bill  of  exchange  may 
be  restrained  by  an  indorsement;  and  here,  the  indorse-* 
ment  by  the  plaintiff  below  was  limited  in  its  terms,  so  as 
to  prohibit  Williams,  the  indorsee,  from  transferring  any 
interest  he  might  have  in  the  biU>  beyond  the  particu- 
lar purpose  mentioned  in  such  indorsement,  tix.  that  the 
amount  of  the  bill  was  to  be  paid  to  Williams  for  ike  use  of 

i«)  I  B.  Moore,  646.  ^b)  4  Taunt.  30. 
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the  plaintiflT  below.  The  dictum  by  Lord  Hardwicke,  in  1829, 
Sneey.  Prescoii^  is  expressly  in  pointy  to  shew  that  a  blank 
or  general  indorsement  may  be  converted  into  a  special  one. 
so  as  to  prevent  the  interest  in  a  bill  from  passing  beyond 
a  particular  individual,  except  for  a  particular  purposes  or 
subject  to  a  certain  condition:  and,  in  the  case  of  Edie  v* 
The  Eiut  India  Company,  Mr.  Justice  Wihnoi^  in  tr^at^ 
ing  of  an  indorser  of  a  bill,  said  (a):  **  To  be  sure,  he  may 
give  a  mere  naked  authority  to  a  person  to  receive  it  for 
him,  he  may  write  upon  H,  *  pray  pay  the  money  to  my 
servant  for  my  use;'  or  use  such  expressions  as  necessarily 
import,"  that  he  does  not  mean  to  indorse  it  over,  but  i^ 
only  authorizing  a  particular  person  to  receive  it  for  himji 
and  for  bis  own  use.  In  such  case,  it  would  be  clear 
that  no  valuable  consideration  had  been  paid  him; 
but,  at  least,  that  intention  must  appear  upon  the  facQ 
of  the  indorsement.**  In  Ancher  v.  The  Bank  of  Eng-^ 
lamd,  where  the  indorsement  was,  **  the  within  must  he. 
credited  to  Captain  M  L.  DtM,*"  was  held  to  he  a  re-> 
strictivc;  indorsement;  and,  in  Robertson  v.  Kensington^ 
an  indorsement  *'  to  pay  the  contents  to  A.  £.,  on  the 
indorser  being  gazetted  ensign  within  a  given  time,''  was 
held  to  be  restrictive,  and  would  not  confer  on  a  subse-^ 
quent  indorsee  any  right,  unless  the  party  was  so  ga- 
zetted. In  Truettel  v.  Barandon,  Lord  Chief  Justice 
Gibbs  thought,  at  the  trial,  that  the  indorsement  restricted 
the  negotiabiHty  of  the  bill.  All  these  cases  are  express  au« 
thoiities  to  shew,  that  a  restrictive  indorsement  precludes 
the  person  in  whose  favour  it  is  made,  from  making  a. 
transfer,  so  as  to  give  a  right  of  action  against  either  the 
person  making  it,  or  any  of  the  antecedent  parties.  Here, 
tbe  words,  *'  or  order,"  do  not  enlarge  the  import  of  the 
indoTBement^  but  merely  empowered  Williams,  as  trustee 
for  Sigowmey,  to  authorize  a  third  person  to  receive  the 
anKnmt  of  the  bill,  when  at  maturity,  which,  but  for  these 
words,  he  must  have  presented  himself.     At  all  events, 

(a)  2  Burr.  122?. 
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1829.  the  words,  io  my  use,  fanmediately  following  those  ot ''  or 
kii  order"  must  be  taken  to  operate  as  a  notice,  that  the 
property  in  the  bill  was  in  the  {iferson  to  whose  use  its 
amount  was  to  be  applied,  and  the  person  who  receiTOs  it 
firdm  the  ultimate  indorsee  or  holder,  ought  to  make  in* 
qukies,  or  endeavour  to  ascertain  the  nature  of  his  inter- 
est, hi  Gill  ▼.  C^Mit  (a),  it  was  held,  that  a  broker  who 
discounts  bills  of  exchange,  is  bound  to  Use  due  caution, 
and  teake  the  necessary  inquiries  of  the  person  who  brings 
them  to  be  discounted;  and  Lord  Chief  Justice  Abboii 
said  (6):  '^  It  appears  to  me  to  be  for  the  interest  of  com- 
merce, that  no  person  should  take  a  security  of  tlus  kfaid 
fit>m  another  without  using  reasonable  caution.'*  And  Mr. 
Justice  Holroyd  said  (c)s  **  If  a  bill  be  drawn  upon  par- 
ties of  respectability,  capable  of  answering  it,  and  another 
person  discounts  it,  merely  because  the  acceptance  is  good, 
without  using  due  caution,  and  without  inquiring  how  the 
holder  came  by  it,  I  think  that  the  law  will  not,  under 
such  circumstances,  assist  the  parties  so  taking  the  biD,  in 
recovering  the  money.**  Here,  if  a  strai^r  had  brought 
the  bill  to  be  dilMxmnted,  Ae  defendants  below  would  ne- 
cessarily have  looked  at  the  indorsements  on  the  back  of 
it,  from  which  it  would  appear  that  Williams  was  merely 
an  agent  or  trustee  for  SigoUmey,  as  it  was  to  be  paid/or 
his  use.  But  as  Williams  had  authority  to  mdorse  the  bill, 
the  drawees  were  warranted  in  paying  its  amount  to  the 
defendants  below,  still  they  could  only  receive  it  for  the 
use  of  the  plaintiff  below ;  and  the  judgment  of  the  Court 
below  must  be  affirmed. 

Mr.  Patteson,  in  reply. — The  bill  was  clearly  negoti- 
able, and  as  it  was  payable  to  Williams  or  his  order,  be 
had  a  right  to  indorse  it.  The  case  of  Gill  v.  OMU 
has  given  great  alarm  to  the  commercial  world,  but  is  dis- 
tinguishable from  the  present,  as  the  Jury  found,  that 

(a)  3  Barn.  &  Cress.  466;  S.  C.  (b)  3  Bam.  &  Cress.  4?! . 

5  Dow.  &  Ryl.  324.  (c)  Id.  477. 
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die  bill  was  band  Jide  discounted  for  WiUiafns  by  the  1829. 
defendants  below,  who  were  his  bankers,  and  in  the  habit 
ofdiscouBting  for  him  very  largely;  whilst,  in  GUI  v.  Cubtti^ 
thebiU  was  presented  to  the  broker  by  a  person  whose 
name  he  did  not  know;  but  the  bill  was  discounted,  as  the 
bndeer  was  satisfied  with  the  name  of  the  acceptor*  And  as 
the  defendants  below  gave  WilUams  the  full  amount  of 
die  bin,  die  judgment  of  the  Court  below  cannot  be  sup* 
ported  on  a  htmdfide  transaction  between  them.^ 

Lord  Chief  Justice  Bbst  delivered  the  judgment  of  the 
Court  as  follows: — 

This  was  an  action  for  money  had  and  received,  and 
bteaght  to  recover  the  proceeds  of  a  bill  of  exchange  whi^h 
the  defendants  below  discounted  for  one  WiUiam$*  The 
bill  was  drawn  by  Mareh^  Sealey,  fFalAer,  Sf  Co.  at 
Rio  Jaiieir0y  payable  to  the  order  of  Messrs.  Hendricks^ 
Weir99^  tf  Co.,  who  indorsed  it  to  Atiwood,  or  order,  who 
indorsed  it  to  Sigourney,  the  plaintiff  below  (defendant  in 
error),  or  order,  who  indorsed  it  to  Samuel  fFitUams^  or  his 
ijfi&etjfor  the  u»e  of  him  Sigoumey.  We  are  all  of  opinion 
liiat  the  latter  was  a  special  indorsement,  and  restrained  the 
negotiaUKty  of  the  bill.  The  -manifest,  object  of  SUgour- 
mey  was,  to  prevent  the  money  received  in  respect  of 
the  InB,  firom  being  applied  to  the  we  of  any  other  person 
tlmn  hknself.  Whoever,  therefore,  received  the  money, 
received  it  for  the  use  of  Sigoumey,  and,  as  the  defend^ 
ants  below  (plaintifis  in  error)  took  the  bill  upon  the 
general  indorsement  of  WilUams,  and  upon  his  account, 
it  having  been  indorsed  to  him  by  Sigoumey  for  a  special 
purpose,  vix.  to  receive  the  money  for  his  use,  Williams 
eonU  not  confer  a  larger  interest  than  Sigoumey  had 
gtren  him,  which  war  a  mere  trust;  and  as  the  defendants 
below  did  not  receive  the  bill  on  those  terms,  but  dis- 
counted it  for  Williams  on  his  general  indorsement,  they 
did  so  in  their  own  wrong.  If  they  had  looked  at 
Sigoumey*s  indorsement  on  the  back  of  the  bill,  they 


Lloyd 

«• 
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1829.  ^onU  have  discovered  that  WiUiam$  waa  merely  a  trustee 
for  Sigoumey^  or  that  the  bill  was  indorsed  to  the  former 
for  a  Kmited  purpose,  vix.  to  receive  the  money  when  the 
bill  became  due,  and  hold  it  to  the  use  of  him,  Sigoumey^ 
for  whose  benefit  alone  the  amount  was  to  be  applied;  and 
into  whatever  hands  the  bill  might  travel^the  party  receiv- 
ing it  must  take  it  subject  to  this  trust,  which  was  apparent 
upon  the  instrument  itself.  No  inconvenience  can  possibly 
arise  to  the  commercial  interests  of  the  coimtry,  by  limiting 
the  operation  of  an  indorsement  so  expressed; — the  only  ef- 
fect will  be,  to  make  persons  more  cautious  in  transactions 
of  this  nature  in  future.  Unless  the  words  *^for  my  ttMt^ 
have  no  meaning,  it  is  obvious,  upon  looking  at  the  in- 
dorsement, that  some  inquiry  was  necessary  to  have  been 
made ;  and  if  a  meaning  can  be  found  for  those  words, 
the  Court  must  apply  them  so  as  to  meet  the  object  and 
intention  of  theindorser,  which  were,  that  IFs/ffam^  should 
hold  the  bill  as  his  agent,  and  receive  the  proceeds  for  his 
use.  But  it  has  been  said,  that,  by  holding  the  indorse- 
ment to  be  restrictive,  we  shall  render  the  words  ''  or  or- 
cfer"  altogether  inoperative.  If  they  had  not  been  intro- 
duced, WiUiams  must  have  attended  in  person  to  pre- 
sent the  bill  for  payment,  or  given  a  power  of  attorney  to 
a  third  person  to  receive  the  amount  for  him;  but,  to  ob^ 
viate  that  inconvenience,  the  words  or  order  were  insert- 
ed. Sigoumey  only  intended  that  WiUiams  should  receive 
the  amount  for  his,  Sigoumey'Sf  use,  and  that  intention 
was  defeated  by  the  defendants  below  (plaintiffs  in  er- 
ror), who  have  received  the  money  from  the  drawees ;  and, 
instead  of  paying  it  over  to  fTilliams  for  the  use  of  SigawT" 
ney^  they  paid  it  to  Williams  without  imposing  any  terms 
upon  him,  and  for  whose  use  alone  they  discounted  the 
bill.  We  are,  therefore,  all  of  opiniop^^  that  the  judgment 
of  the  Court  below  must  be — 

Affirmed. 
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MEMORANDA.  1829. 

IN  the  course  of  the  last  vacation.  Sir  William  Draper 
Besif  Knight,  resigned  the  office  of  Chief  Justice  of  this 
Court,  and  was  created  a  Peer  of  the  reabn,  by  the  title 
of  Baron  Wynfard^  of  Wywford  Eagle,  in  the  county  of 
Dorset: — He  was  succeeded  by  Sir  Nicholas  Conyngham 
Thtdal,  Eoiight,  who  was  called  t6  the  degree  of  Serjeant 
at  Law,  and  gave  rings  with  the  motto,  **  Quid  leges  sine 
moribus?*'  He  took  his  seat  in  Court  on  the  first  day  of 
this  Term. 

Sir  Charles  Wetherell,  Knight,  his  Majesty's  Attorney- 
General,  resigned  his  office,  and  was  succeeded  by  Sir 
James  Scarlett,  Knight. 

Edward  Burtenshaw  Sugden,  Esq.,  was  appointed  his 
Majesty's  Solicitor-General,  in  the  room  of  Sir  Nicholas 
Omyngham  Tindal,  and  was  knighted  accordingly. 
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Saturda^f 
June  20th, 
The  names  of 
the  pUintlff  and 
defendant  in 
the  original  ac- 
tion must  be 
continued  in  the 
caie  of  iMiil  in 
error,  until  the 
tranicript  of  the 
record  is  carri- 
ed over  to  the 
Court  of  error. 


Smith's  Bail. 

JUR.  Serjeant  E»  Lawes  opposed  the  justification  ^ 
bail  in  error,  in  this  cause,  on  the  ground  that  the  names 
of  the  plaintiff  and  defendant  in  the  original  action  were 
inserted  in  the  nodce'of  bail. 

Mr.  Serjeant  Wilde^  contra^  insisted  that  this  was  con- 
formable to  practice. 

The  derk  of  the  errors,  who  attended  in  Court  with 
the  bail-book,  stated  the  practice  to  be,  that,  after  a  writ 
of  error  is  brought  and  allowed,  the  names  of  the  plaintiff 
and  defendant  in  the  original  action  are  continued  in  the 
notices  of  bail  and  exception,  and  the  rule  to  certify,  until 
the  transcript  of  the  record  is  carried  oyer  and  filed;  and 
that  then  the  names  of  the  parties  must  be  reversed. 

The  bail,  swearing  to  property  to  the  amount  required, 
were  permitted  to  justify  accordingly  (a). 


(«i)  See  GandeU  ?.  Rogier,  4 
Bam.  &  Cress.  862;  S,  C.  7  Dow. 
&  Ryl.  259;  Tidd's  Practice,  9th 


Edit.  Vol.  2,  1161 ;  9  B.  Meore, 
679,  n.  • 


Wednesday^ 
June  22nd. 


Mills  r*  Collett,  Clerk. 

jThIS  was  an  action  of  trespass  for  an  assault  and  false 
imprisonment.    The  declaration  stated,  that  the  defend- 


If  a  person  be 
charged  on  oath 
before  a  niagii- 
trate  with  an 

offence  anonnting  to  felony,  and  he  issues  his  warrant,  and,  on  the  party  being  brought  before  him, 
the  charge  is  sub«Undated,  and  the  oSbiider  is  committed  to  prison,  the  magistrate  committiog  is 
not  liable  in  trespass  for  false  imprisonment,  although  the  charge  turns  out  to  be  unfounded. 
Where,  therefore,  a  party  was  charged  under  the  statute  7  &  8  Geo,  4,  c  30,  s.  19,  with  having 
malidously  cut  down  a  tree,  adjoining  a  dwelling-house,  and  was  committed  to  prison  as  a  felon, 
and  the  person  who  laid  the  information  did  not  prosecute : — Held,  that  the  magistrate  was  not  li- 
able in  trespass,  although  it  appeared  on  the  face  of  the  depositions  under  which  the  party  was 
committed,  that  he  was  the  occupier  of  the  land  on  which  the  tree  grew. 

A  Justice  of  the  peace  should  not  allow  depositions  to  be  framed  in  the  ^ords  of  a  dnse  in  a 
statute  under  which  the  party  is  committed. 

In  a  nodce  of  acUon  to  a  magistrate,  the  residence  of  the  plaintifF's  attorney  was  descrilvd  as 
ot  Hal/ Moon  Street,  PieeadiUy,  London,  Qtutre,  whether  it  was  sufficient?  Half  Moon  Street 
being  in  the  county  of  MiddUtex. 
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ant,  on  the  18th  October,  1827 ,  ma^de  an  assault  upon  the  1829. 
plaintiff,  at  Chejiisianf,ifi  the  county  of  Stfjffhli,  and  forc- 
ed and  compelled  him  to  go.  out  of  a  certain. dwelling- 
house,  there,  into  a  pubUc  highway,  and  from  thence  to  a 
certain  prison,,  situi^te  at,  Beceles  in  that  county,  and  there 
imprisoned  tbe  plaintiff,  and  kept,  and  detuned  him  in  pri* 
son  there,  without  any  refisonable  or  probable  cause,  for 
the  space  of  four  months  then  next  following;  whereby  the 
plaintiff  was  not  only  greatly  exposed  and  injured  in  his 
credit  and  circumstances,  but  hindered  and  prevented 
from  performing  and  transacting  his  lawful  and  necessary 
affairs  and  business.    Plea — Not  guilty. 

At  the  trial,  before  Mr.  Baron  Vaughan,  at  the  last  As- 
sizes for  the  county  of  iS'tf^o/^,  it  appeared  that  the  de- 
fendant was  one  of  the  magistrates  of  that  county,  and 
that  the  plaintiff  had  been  brought  before  him  on  a  charge 
of  having  unlawfully  and  maliciously  cut  down  a  timber 
tree,  in  the  parish  of  Chedision.  It  appeared  by  the  evi- 
dence adduced  for  the  plaintiff,  that  he  occupied  a  farm  in 
that  parish,  and  that,  on  the  18th  October ,  1827,  a  warrant 
was  issued  by  the  defendant  and  Mr.  Browne,  another  ma- 
{[istrate  of  the»county  of  Suffolk,  on  a  complaint  made 
against  the  plaintiff  upon  oath  by  one  Balls,  one  of  the 
churc|iwardens  of  Chediston.  The  information  was  as 
foUows: — 

"  Suffolk,  to  wit. — The  information  and  complaint  of  JZo- 
bert  BtMs,  of  C/tedUton,  in  the  county  of  Suffolk,  gentle- 
man, made  on  oath  before  us,  two  of  his  Majesty's  justices 
of  the  peace  in  t^d  for  the  said  county  of  Suffolk,  the 
17th  October,  ISS7 ',  who  saith,  that,  on  the  15th  day  of 
October,  instant,  in  the  parish  of  Cftediston,  in  the  said 
county,  Simon  Mills,  of  Chediston,  aforesaid,  farmer,  and 
Abraham  Hammond,  of  the  parish  of  St.  James's,  SoutJi^ 
Etmkam,  in  the  said  county,  labourer,  did,  wilfully  and 
maliciously,  cut,  break,  bark,  root  up,  or  otherwise  de- 
stroy and  damage,  a  certain  timber  elm  tree,  growing  in 

r2 
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1829.        a  yard  adjoining  to  the  dwelling-house  belonging  to  a 
^^^^^        fann  in  Chedistan,  aforesaid,  of  the  value  of  1/.  and  up- 
9.  wards,  the  property  of  John  Badeleyf  Doctor  of  Physic, 

contrary  to  the  statute  made  in  the  7th  and  8th  years  of 
the  reign  of  King  George  the  4th,  intituled, ''  An  act  for 
consolidating  and  amending  the  laws  in  England^  relative 
to  malicious  injuries  to  property;*'  and  thereupon,  he,  the 
said  informer,  prayeth  the  judgment  of  us,  the  justices 
aforesaid,  in  the  premises*  Robert  Balls 

Taken  and  sworn  before  us,     Anthony  Cottett,  (L.S.) 

L.R.  Browne.    (L.S.)" 

That  the  plaintiff  voluntarily  appeared  before  the  ma- 
gistrates at  Yoxford,  on  the  18tb  October,  when  the  fol- 
lowing depositions  were  taken  by  the  magistrate's  clerk. 

''  Suffolk,  to  wit:— The  deposition  of  Robert  Balls,  wheel- 
right,  of  the  parish  of  Chediston  in  the  county  of  Suffolk^ 
taken  and  made  upon  oath  before  us,  two  of  his  Majesty's 
justices  of  the  peace  for  the  said  county,  this  18th  day  of 
October,  1827,  who  saitb,  that  he  knows  the  certain  elm  tree 
cut  down  by  Simon  Mills,  of  Chediston,  aforesaid,  fanner, 
and  Abraham  Stannard,  of  the  parish  of  St  James,  South- 
Elmham,  labourer,  on  the  premises  of  the  said  Simon 
Mills;  and  that  it  is  worth  more  than  1/.  sterling. 

Robert  Balls. 

Before  us  L.  R.  Browne,  (L.S.)  . 

A.  CoUett.        {J..S.y 

*'  Suffolk,  to  wit: — The  deposition  of  c/bAn  Storiey,  hus- 
bandman, in  the  parish  of  Linstead  Parvor,  in  the  county 
of  Suffolk,  taken  and  made  upon  oath  before  us,  two  of 
his  Majesty's  justices  of  the  peace  for  the  said  county, 
tbia  I8th  day  of  October,  1827;  who  saith,  that,  on  Mon- 
day last,  the  15th  day  of  the  present  month  of  October,  on 
the  premises  occupied  by  Simon  Mills,  in  the  parish  of 
Chediston,  in  the  said  county,  the  property  of  John  Bade^ 


COLLETT. 
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tey^  Doctor  of  Physic^  namely^  in  the  yard  adjoining  and  1829. 
belonging  to  the  dwelling-house  of  the  said  premises;  he  ^^^^^ 
saw  Simon  Mitts  of  Chedision^  aforesaid ,  and  Abraham 
Siannardt  labourer,  of  the  parish  of  St.  JameSf  South- 
Ehnham,  wilfully  and  maliciously  cutting,  breakings  bark- 
ing, rooting  up,  and  otherwise  destroying  a  certain  timber 
elm  tree,  the  property  of  the  said  John  Badeley. 

John  StorJcey^  X  {hid  mark.) 

Before  us,  L.  R.  Browne,  (L.  S.) 

A.CoUett.        (L.  S.)- 

That  the  plaintiff  was,  thereupon,  committed  to  Beccles 
gaol,  to  take  his  trial  for  felony,  and  the  prosecutor  and 
witnesses  bound  over  in  recognizances,  to  prosecute 
and  give  evidence.  That  the  plaintiff  remained  in  custo- 
dy among  felons,  until  the  Epiphany  Sessions,  which  were 
held  in  January^  18^,  being  three  months  from  the  date 
of  the  commitment,  when  he  was  discharged  upon  appli- 
cation to  the  Court,  a  compromise  having  been  entered  into 
between  him  and  Batts,  the  pi^osecutor.  It  w&s  admitted 
by  the  plaiptiff 's  counsel,  that  no  malice  was  imputable  to 
the  defendant;  but  it  was  contended,  that  he  had  been 
guilty  of  an  error  in  judgment,  and  that  the  plaintiff  was 
entitled  to  recover  a  compensation  in  damages,  for  the  im- 
prisonment he  had  suffered  in  consequence  of  his  com- 
mitment. 

The  defendant  called  no  witnesses,  but  it  was  submitted 
for  him,  that  this  action  could  not  be  maintained,  on  the 
ground  that  the  offence  with  which  the  plaintiff  was 
charged  was  a  felony,  by  virtue  of  the  statute  7  &  8  Geo. 
4,  e.  30, 8. 19  (a),  and  that  the  magistrates  had,  for  any  thing 

(«)  By  which  it  is  enacted —  destroy  or  damage  the  whole  or 

^  That,  if  any  person  shall  un--  any  part  of  any  tree,  sapling,  or 

lawfdlly    and     roalicioasly    cut,  shrub,  or  any  underwood,  respec- 

break,  bark,  root  up,  or  otherwise  lively  growing  in  any  park,  plea- 
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1829.  ^  that  appeared  on  the  face  of  the  depositions^  full  poWer  and 
authority  to  commit  the  plaintiff;  and,  as  there  was 
no  proof  of  malice  by  the  defendant,  he  could  only  be 
charged  with  an  error  in  judginent,  for  which  he  could 
not  be  liable  to  the  plaintiff  in  this  action. 

It  was  also  objected  for  the  defendant,  that  the  plaintiff 
had  not  complied  with  the  directions  of  the  statute  22  Geo. 
2,  c.  44j  which  was  passed  for  the  purpose  of  rendering 
Justices  of  the  Peace  more  safe  in  the  execution  of  their 
office,  and  which  enacts,  that,  ''at  the  back  of  all  notices 
of  action  against  magistrates,  the  name  and  place  of  abode 
of  the  plaintiff's  attorney  or  agent  must  be  indorsed.** 

The  notice  of  action  to  the  defendant  was  signed  at  the 
foot  by  the  plaintiff's  attorney,  and  it  was  contended  thai 
his  place  of  abode  was  hot  correctly  stated: — Haff*  Moon 
Street,  PiccadiUy,  being  described  as  in  London,  instead 
of  the  county  of  Middlesex. 

The  learned  Baron  proposed,  either  to  direct  a  verdict 
to  be  entered  for  the  plaintiff,  reserving  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit;  or  to  honstiil  the 
plaintiff,  with  liberty  for  him  to  move  to  set  it  a'side,  and 
that  a  verdict  might  be  entered  in  his  favour:  but,  upon 
the  defendant's  counsel  pressing  for  a  nonsuit,  the  learn)^ 
Judge  proposed,  wiih  a  view  of  saving  the  parties  the  ex- 
sure  ground,  garden,  orchard,  or     bark,  root  up,  or  otherwise  de- 
arenue,  or  in  any  ground  adjoin-      stroy  or  damage  the  whole,  or  any 
ing  or  belonging  to  any  dwelling      part  of  any  tree,  sapling,  or  shrnb; 
house,  every    such   ol^nder  (in      or   any  underwood,  r^specthrely 
case  the  amount  of  the  injury     growing  elsewhere  than  in  any  of 
done  shall  exceed  the  sum.  of  l/)y      the  situations  hereinbefore  men- 
shall  be  guilty  of  felony,  and  be-      tioned,  every  such   offender  (in 
ing   convicted    thereof  sfwU  be     case  the  amount  of  the  !o[|ury 
liable,  at  the   discretion  of  the     done  shall  exceed  the  sum  of  5^X 
Court,  to  be  transported  beyond     shall  be  guilty  of  felony,  and  be- 
the  seas  for  the  term  of  seven     ing  convicted  .thereof  sl^all    be 
years,  or  to  be  imprisoned  for  any      liable  tq  any  of  the  punishments 
term   not   exceeding  two  years;      which  the  Court  may  award  tor 
and,  if  any  person  shall  unlaw-      the  felony  hereinbefore  last  men- 
fully  and  maliciously  cut,  break,      tioued.'' 
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pense  of  a  second  tnal^  that  the  Jury  should  then  decide  ^829. 
upon  the  quanium  of  damages,  to  which  the  plaintiff  might 
be  entitled  in  case  the  Court  should  be  of  opinion  that 
the  action  was  maintainable;  whereupon,  the  defendant's 
counsel  addressed  the  Jury,  and  contended  that,  the  de- 
fendant was  not  only  fully  justified  in  what  he  had  done, 
but  that  he  would  have  been  guilty  of  a  dereliction  of  duty, 
if  he  had  not  committed  the  plaiptiff  on  the  information 
hud;  by  BalU^  and  the.  depositions  in  support  of  it;  inas- 
much, as  the  statute  constituted  the  alleged  offence  a  fb- 

The  Jury  haYing  found  a  verdict  for  the  plaintiff,  da- 
magies,  one  farthing;  a  nonsuit,  was  directed  to  be  entered, 
leave  being  reserved  to  the  plaintiff  to  ipoye  the  Court  t^ 
set  it  adde,  and  that  a  verdict  might  be  entered  for  him-, 
for  the  amount  of  the  damages  found  by  the  Jury. 

Mr.  Seijeant  Sioris,  in  the  last  Term,  accordingly  ob- 
tained a  rule  ni$i,  and,  in  addition  to  the  objections  raised 
for  the  plaintiff  at  the  trial,  submitted  Uiat  there  was  no 
ground  whatever  to  commit  the  plaintiff  for  a  felony,  as  it 
appeared  on  the  face  of  the  depositions,  that  the  tree  al- 
leged to  have  bfen  cut  down,  stood  on  premises  in  the 
occupation  of  the  phuntiff;  and  the  Legislature  did  not  in^ 
tend,  or  even  contemplate,  that  the  statute  7  &  8  Geo.  4s 
should  apply  to  a  c^se  of  landlord  and  tenant,  or  to  a  per- 
son in  the  actual  occupation  of  premises,  unless  it  were 
shewn  that  the  tree  cut  down  was  expressly  excepted  by  a 
daose  in  the  dembe;  and  here  the  defendant  must  or 
ought  to  have  been  aware,  that  the  pjaintiff could  not  have 
committed  a  wilful  trespass  within  the  meaning  of  the  act; 
and,  as  he  caused  him  to  be  committed  without  any  colour- 
able ground  for  so  doing,  he  is  liable  to  the  plaintiff  for 
die  injury  he  sustained  by  so  long  and  unjustifiable  an  im« 
prispnment. 

Mr.  Serjeant    IVilde  and  Mr.  Serjeant   Russell  now 
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shewed  cause. — The  first,  and  mdeed  the  only  materud 
question  which  arises  in  this  case  is,  whether,  under  the 
circumstances,  any  error  of  judgment  is  imputable  to  the 
defendant,  or  whether  he  has  put  a  misconstruction  on 
the  19th  section  of  the  statute  7  &  8  Geo.  4,  c.  30,  the 
provision  of  which  was  substituted  for  the  black  act, 
9  Geo.  1,  c.  SS,  s.  1,  which  made  the  offence  capital, 
where  the  malice  was  personal  to  the  owner,  and  the  6 
Geo.  S,  c.  36,  and  6  Geo.  3,c.  48;  by  the  first  of  which,  if 
the  offence  were  committed  in  the  night  time,  it  was  felony; 
and,  by  the  last,  if  done  at  any  other  time,  it  was  punish- 
able by  summary  conviction,  for  the  first  and  second  of- 
fences. The  present  case  clearly  falls  within  the  operation 
and  meaning  of  the  statute  7  &  S  Geo.  4;  for  the  word 
''  maliciously,'*  cannot  have  a  different  signification  than 
it  had  under  the  statute  6  Geo.  8,  c.  36,  upon  which  it 
was  considered  as  bearing  its  most  general  signification^ 
and  as  applying  to  an  act  done  malo  ammo,  from  an  origi- 
nal desire  of  gain,  or  a  careless  indifference  of  mischief  (a)L 
Malice,  in  a  legal  sense,  does  not  signify,  according  to  its 
common  acceptation,  a  desire  of  revenge,  or  a  settled 
anger  against  a  particular  person.  It  does  not  appear 
what  interest  the  plaintiff  had  in  the  premises  on  which 
the  tree  was  cut  down ;  but  even  if  there  were  an  existing 
tenancy,  it  would  not  divest  the  magistrate  of  his  jurisdic- 
tion. The  plaintiff  had  clearly  been  guilty  of  a  wrongful 
act  against  the  person  who  had  the  right  of  property  in 
the  tree,  and  he  offered  no  excuse  before  the  magistrates 
for  having  cut  it  down.  Felony  may  be  committed  in 
respect  of  demised  property,  as  in  arson,  under  the  sta- 
tutes, though  not  at  common  law;  and  in  larceny  of  chat- 
tels and  fixtures  let  to  tenants  and  lodgers,  by  the  sta- 
tute 7  &  8  Geo.  4,  c.  S9,  s.  45.  Suppose  valuable  or 
ornamental  trees; — for  instance  an  avenue,  to  have  been 
cut  down  maliciously,  by  a  tenant  or  occupier,  it  is  quite 

(a)  East's  Pleas  of  the  Crown,  Vol.  2»  1062. 
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deur  that  it  would  fall  within  the  meaning  and  spirit  of        1829. 
the  act,  and  that  he  would  be  liable  to  be  punished  ac- 
cordiDglj.    Enough,  therefore,  appeared  upon  the  face 
of  the  infonnation  and  depositi(His,  to  lead  the  magistrates 
tosoppose  that  they  had  jurisdiction  to  commit  the  plain- 
tiff  for  the  offence  with  which  he  was  charged,  and  it  was 
not  for  them  to  decide  on  the  law,  as  they  were  merely 
intborised  to  commit.    But,  even  if  the  defendant,  act- 
ing in  his  official  character  as  a  magistrate,  had  been 
gniltyofanerror  in  judgment,  he  is  not  liable  to  an  ac- 
^o;  for  in  HatoHnss  Pleas  of  the  Crown,  it  is  said  (a): 
"Justices  of  the  Peace  are  not  punishable  civilly  for  acts 
done  by  them  in.  their  judicial  capacities;  but,  if  they 
tbose  the  authority  with  which  they  are  entrusted,  .they 
nuij  be  punished  criminally  at  the  suit  of  the  king,  by  way 
of  infonnation.     But,  in  cases  where  they  proceed  minis- 
terially rather    than  judicially,    if    they  act  corruptly, 
they  are  liable  to  an.  action  at  the  suit  of  the  party,  as  well 
is  to  an  information  at  the  suit  of  the  king.'*    Again, 
it  is  said  (6):  ''  Perhaps  there  may  be  this  difference  be- 
tween the  warrant  of  a  Justice  of  Peace  for  such  causes 
which  he  has  not  authority  to  hear  and  determine  as 
Judge,  without  the  concurrenee  of  others;  and  such  war- 
not  for  an  offence  which  he  may  so  determine  without 
the  concurrence .  of  any  other;  that,  in  the  former  case, 
masmuch  as  he  rather  proceeds  ministerially  than  judi- 
cially, if  he  act  corruptly ,  he  is  liable  to  an  action  at  the 
suit  of  the  party,  as  well  as  to  an  information  at  the  suit 
of  the  king;  but,  in  the  latter  case,  he  is  punishable  only 
at  the  suit  of  the  king;  for  that,  regularly,  no  man  is 
liaUe  to. an  action  for  what  he  doth  as  Judge.'*    At  all 
events,  there  must  be  either  malice,  or  a  corrupt  motive 
imputable  to  a  magistrate,  to  make  him  liable  to  an  ac- 
tion.   In  Windham  v.  Clere  (c),  an  action  on  the  case 

(a)  Book  2,  c   8,  XVII.  8  74,      8. 20. 
8tb  edit,  by  Garwood.  (c)  Cro.  Eliz  1^;  5.  C.  1  Leon. 

{h  Hawk.  P.  C.  Book  2,  c.  13,      187. 
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1829.        was  brought  against  the  defendant  as  a  Justice  of  the 
Peace,  for  maliciously  issuing  his  warrant,  in  which  it 
was  alleged  that  the  plaintiff  was  accused  of  stealing 
a  horse,  wheffeas>   in  trutbi  the- plaintiff  never  was  ac- 
cused, nor  did   he  steal  the  horse,  and  the  defendant 
knew  him  to- be  guiltless.    The  plaintiff,  had  a  verdict, 
and  Clench,  J.,  and*  Gnwdyg  J«,  held  that  the  action  was 
maintainable,  and  they  said,  ''If  a  man  be  accused,  to 
a  Justice  of  the  Peace  for  an  oflenoe,  for^  which- he  cau&- 
eth  him  to  be  committed  by>  his  warrant,  although  tb^ 
accusation  be  false,  yet  he  is  excusable;   but,  if  the 
party  be  never  aceueed^  but  the  Justice,  of  his  malice 
and  his  own  head>  cause  him  to  be  arrested,  it  is  other- 
wise.*'  Morgan  ▼•  Hughes  (a),  is  an  authori^  to  shew  that 
where  a  Justice  maticioudy  grants  a  warrant  against  a  per* 
son  without  any  information,  upon  a  supposed  charge  of  fe- 
lony, an  action  of  trespass  will  lie;   but  no  case  can  be 
found  where  such  action  has  been  attempted  to  be  brought 
without  aa  hnputation  of  corrupt  motives  or  malicious  in« 
tent,     ki  Lowther  v.  The  Earl  of  Radnor  (&},  it  waa  held, 
that  trespass  does  not  lie  against  Justices  of  Peace  acting 
upon  a  complaint  made  to  thepi  upon  oath,  by  the  terms  of 
which  they  have  jurisdiction,  although  the  real  facts  of  the 
case  might  not  have  supported  such  complaint,  if  such 
facts  were  not  laid  before  them  ai  the  time. 

With  respect  to  the  objection  which  has  been  raised  as 
to  the  sufficiency  of  the  notice,  it  must  be  pvecise  ii|  te|tns ; 
and  the  statute  by  which  it  is  required,  has  always  receiv- 
ed a  strict  construction.  In  Lovelace  v.  Curry,  Mr.  Jus- 
tice  Lawrence  said  (c),  '*  that  the  Court  decided  in  TViy- 
tor  v«  Fcnuick,  that  the  statute  has  prescribed  a  form 
which  must  be  implicitly  followed,  and  it  admits  of  no 
equivalent.  The  statute  was  made  to  introduce  a  strict- 
la)  2  Term  Rep.  225.  (6)  8  East,  1 13. 
(f )  7  Term  Rep.  636. 


IN  THE  TENTH  YEAR  OP  GEO.IV.  251 

ness  of  form  infavouf  of  Juetiecfi;  atid'it  mUdt'  be  observed  1829. 
literally.**  Btit  the  CB»e  of  Stears  v^.  Sthith  (a),  is  el^press- 
ly  in  point.  That  wn^  an  action  df  tf^^pass  against  a  ma- 
gistrate^ for  breaking  and  entering  the'  pl&intiff 'a  house, 
and  seardliing  it  witHdat  authority,  arid*ihjuring*his  goods. 
The  plaintiff  gave  in  evidence  a  notice '  pcirsuant  tb'  the 
statute,  and  in  which  the  plaintiflTs  attorney  was  described 
ss  of  New  Inn^  London y*^  and  it  being  objected  for  the' de- 
fendant (it  having  been  ascertained  thilt  the  residence  of 
the  plaintifFs  attorney  was  NeU)  Inn  near  St.  ClemeM'g  in 
the  SiirandJ  thAt  New  Inn  was  in  Westminster^  attd  not  iti 
London,  and,  therefore,  that  it  was  a  misde^rfption  of  the 
attome/s  residence :  Lord  EUenborough  held  the  objec« 
tion  to  be  sufficient,  and  the  plahfitiff  Was  nonsuited. 
Ha^'Moan  Street,  PiccadiUy,  is  in  the  county  of  Mtd^ 
dkseXf  and  not  in  London;  and  in^  Atied  v.  Stocks,  which 
was  an  action  against  twa  magistrates,  for  unlawfully  con- 
victing the  phdnttff,  and  there  was  a  variance  in  the  wair* 
rant' as  s^t  out  in  the  notice,  Mr.  Justice  Park  said  (i), 
"  these  notices  hcve  ahrifys  received  a  strict  construction.** 
And,  dtbough  in  Diteham  f  •  Ckivis  (e),  it  was  contended 
that  the  word  London  was  not  to  be  confined  to  the  city 
of  London;  yet,  that  was  the  case  of  a  contract  by  a  coach 
proprietor,  to  carry  passenger*  from  London  to  Blaek- 
heath,  and  the  word  London  was  painted  oti  the  coach, 
which  was  licensed  to  ran  from  Charing  Cross  to  Qreen^ 
wieh  and  Bhekheath,  and  back  again* 

Mr.  Serjeant  Storks,  in  support  of  his  rule. — Although 
no  corrupt  tnotrve  or  personal  malice  may  be  imputable  to  the 
defendant,  yet  the  plaintiff  is  entitled  to  recover  damages  for 
the  injury  he  has  susiliined  by  his  commitment  and  incar* 
ceration  in  gaol;  andj  as  he  was  the  tenant  or  occupier  of 
the  esiate  on  ilrhlch  the  tree  was  cut  down,  he  could  not 

f«)  6  Esp.  Rep.  138.        (6)  1  Moore  &  Psyu^,  352.  (c)  Id.  7a5. 
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1829.  ^      even  be  deemed  a  trespassery  much  less  of  having  commit- 
ted a  wilful  trespass;  and,  if  so,  it  is  quite  clear  that  the 
defendant  had  no  jurisdiction  or  authority  to  commit  him. 
Besides,  it  appears  on  the  face  of  the  depositions,  that  the 
premises  were  occupied  by  the  plaintiff,  and  the  deposition 
otSiorkey^  a  labourer,  was  framed  according  to  the  precise 
words  of  the  act.   It  must  therefore  be  assumed,  that  it  was 
drawn  up  by  the  magistrate's  clerk,  without  any  regard  to 
what  fell  from  the  witness  at  the  time;  and,  if  the  defendant 
had  read  the  depositions,  he  would  necessarily  have  seen 
that  the  plaintiff  had  not  been  guilty  of  an  offence  within  the 
meaning  or  spirit  of  the  act.     In  Crepps  v.  Burden  (a),  it 
was  held,  that  a  person  can  commit  but  one  offence  on  the 
same  day,  by  exercbing  his  ordinary  calling  on  a  Sunday ^ 
contrary  to  the  statute  29  Car»  2,  c.  7,  and  that  a  magis- 
trate having  convicted  a  party  in  more  than  one  penalty 
for  the  same  day,  it  was  an  excess  of  jurisdiction,  for  which 
he  was  liable  in  an  action  of  trespass.  That  case  is  far  strong- 
er than  the  present,  as  here  the  defendant  acted  without 
jurisdiction;  and  the  statute  7&.8  Geo.  4,  must  receive 
a  strict  construction,  as  it  gives  magistrates  new  and  ex- 
tensive powers,  and  operates  in  restraint  of  the  liberty  of  the 
subject.  In  Dams  v.  Capper  (6),  the  plaintiff,  a  respectable 
female,  brought  trespass  against  the  defendant,  a  magis- 
trate, for  having  committed  her  to  prison  for  sixteen  days, 
on  a  charge  of  thefl,  of  which  she  was  innocent;  and  Mr. 
Justice  Gaselee,  who  tried  the  cause,  having  directed  a 
nonsuit,  on  the  ground  that  the  defendant  was  warranted 
as  a  magistrate  in  committing  the  plaintiff,  the  Court  of 
King's  Bencht  after  argument,  directed  a  new  trial. 

With  respect  to  the  notice,  the  object  of  the  Legisla- 
ture in  passing  the  statute  24  Geo.  2,  was,  that  the  ma- 
gistrate or  party  sued  should  have  due  notice  of  the  resi- 
dence of  the  plaintiff's  attorney,  in  order  that  he  might  ten- 

(a)  Cowp.  640.  vli  V.  RuiteU,  2  Moore  &  Payne, 

(6)  Not  reported.    See  also  Do-       590. 
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der  amends  if  he  thought  fit  so  to  do.    In  common  par-        ^^^ 
lance,  the  word  London  applies  to  the  suburbs  or  envi- 
rons, as  well  as  to  the  city  itself;  and  Piccadilly ^  London^ 
was  less  likely  to  mislead,  than  Piccadilly^  Middlesex.  The 
case  of  Stears  v.  Smith,  is  a  mere  Nisi  Prius  decision ; 
and  in  Greenway  v.  Hurd,  Lord  Kenyon  said  (a),  ''  it 
has  been  frequently  observed  by  the  Courts,  that  the  no* 
tice. which  is  directed  to  be  given  to  Justices  and  other 
oflGloersj  before  actions  are  brought  against  them,  is  of  no 
use  to  them  where  they  have  acted  within  the  strict  line  of 
their  duty,  and  was  only  required  for  the  purpose  of  pro- 
tecting them  in  those  cases,  where  they  intended  to  act 
within  it,  but,  by  mistake,  exceeded  it."  In  Crooke  v.  Cur^ 
ry  (6),  Mr.  Baron  Thomson  held  that  the  attorney's  name 
and  place  of  abode,  being  in  the  body  instead  of  on  the 
back  of  the  notice,  was  sufficient,  on  the  ground  of  the 
intent  of  the  statute  being  that  the  magistrate  might  be 
enabled  to  tender  amends  to  the  party  or  his  attorney, 
and  that  if  the  attorney  giving  the  notice  described  him- 
self generally  of  the  town  in  which  he  resided,  vix.  as  of 
Bolion  en  le  Moor,  it  was  suflScient.     So,  in  Osbom  v. 
Gomgh  (c),  where  the  place  of  abode  of  the  plaintifi^s  attor- 
ney was  described  as  ''  of  Birmingham,'*  it  was  deemed  siif- 
fident;  and  Lord  Chief  Justice  Ahanley  said,  **  the  in- 
terpretation which  I  put  upon  the  statute  is  this,  that  if 
the  place  indorsed  upon  the  notice  be  the  true  place  of  the 
attorney's  abode,  it  lies  on  the  defendant  to  shew  that 
such  description  has  not  afforded  him  the  opportunity  of 
taking  advantage  of  the  Act  of  Parliament:"  and  here. 
Half  Moon  Street,  Piccadilly,  would  have  been  a  suffi- 
cient notice,  without  the  addition  of  the  word  London;  but 
eTen  if  it  were  not,  it  is  a  more  appropriate  address  than 
Piccadilly,  Middlesex. 

(a)  4  Term  Rep.  565.  by  Chetwynd,  Vol.  3,  171. 

(5)  Bom's  Justice,  24th  edit.         (c)  3  Bos.  &Pol.  550. 
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1889.  ;  Lord .Cbi0f  Ju8tiQe,TlNpAi..-^I  am  of  opinioD  that  this 

role  mu^t  be.'discbarged.  The  plualiff  has  charged  the 
defeiKUnt^  ajp^istratei  wltb.tr^pas&tiand  false  unpriaon- 
menty  fpr  hayj|ig  gommUted.tjbe  p^aioliff^to  giol,  to  take 
his  trial  before  Justices  at  .Seaato^^ibr  an  x>ffeiice.  alleg- 
ed to  have  been  committed  by  lum,.  which,  if  substantiat- 
ed,' would  haye  MDoimted  to  fi&lony ;  and  the  only  question 
i^f  wbQtberi  under  the  oircuntstances,  the. defendant,  as 
such  ^mfigialrftte,  bad  jurisdidion  to  investigate  the  chaigei 
9Bdt  h^ymg  done  so^  to  commit  the  plaintiff  to  prison.  The 
ioforoMtion  charges  th^  plaintiff,  with  having  committed  a 
felonious  offence  within,  the  terms. of  the.  statute  7  &8 
Qtio.  4j  c,  4O,f0M.  a^  having  wilfully  ^and  malicioiisly  cut| 
broken,  ba^kedi  rooted  up,,  or  otboKnise  .destroyed,  a  tim- 
ber tree,  gi;9wing  in  a  yard  belonging  to  a  dwelling- 
bouse^  of  .the  value  of.  U.  and  upwards,  the  property 
of  Dr.  Bftdeley.  A  specific  punishment  is  pointed 
out.  by  the  statute  for  an  offence  of  this  description, 
«Mr.  transpoiftatipni  or  impmonment.  )  Tbe  question  then 
is,  whether,,  pn  a  charge  being  made  of  a  distinct  and 
substAPtive  felony,  the  v.  magistrate  is  liable  as  a  Ices- 
p^sser,  or  aa|iwerablp>for,^be  correctness  of  tbe.cbarge^if 
the  case  be  disposed  of  m  ii|  ptber  i«itancea,  where  the 
SMgiplrate  isf  cidM  HV^n  to  act.  It  would  be  a  most  dan- 
gerous doctrine  to.bpid  «tbat  benovU  ibe.  liable  Jn  such 
a  case;  luid  it  i^ould  alsQ.be  agamst  the  cmcrent  of  ai^o- 
rities.  The  atfttut^  does  90%  give  the  n(iagasteate  an  ex* 
clnsive  ji^iji^dict^n  ;Or.power.,to.c(Hvact,  but  merely  to 
pommit.  the  party  lor  trials  in  c^se  the  chaige ,  alleged 
ag^ins^bjim  shpuldibe  (Substantiated  or  amide  out.  on  oath. 
The^seof  Witudiam  v«  (Cfere.  appears  to  me.to.be  in 
point,  APd  mscQiNjing  to  tbe  report  in  CrokejEUmbetk, 
Clench,  J.,  and  Gawdy,  J.,  said,  tbat.(a)#  *'if.a  m^A^h^ 
accused  to  a  Justice  of  the  Peace  for  an  offence,  for  which 

(a)  Cro.Eiis.^dO. 
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hecji^seth  him  to  1)6  arrested  by  bis  warrantf  although  the 
tfocusation  be  falsei  yet  be  is  excusable."  Uoquestionably, 
the  charge  does  not  ap^ar  to  have 'beei>  made  in. the  re- 
gular course,  as  the  depositions- of  the  party  wha  came 
before  the  drfendant  to  substaiiliate  the-  alleged  charge, 
were  fhuned  in  the  precise  words  of  the  atatnte,  which 
could   not  have   been  the   language  of  the  witnesses. 
But  that  alone  will  not  make  the  defendant's  conduct 
malicious.     It  has  been  eaid^  however,  that,  as  it  appear- 
ed on  the  face  of  the  depositions,  that  the  plaintiff  was 
the  occupier  of  the  premises  on  which  the -tree  was  cat 
down,  it  necessarily  took  the  ease  out  of  tiie  statute, 
and  ousted  the  magistrate  of  his  jurisdiction.     To  that 
proposition,  however,  I*  cannot  aceede.    If  trees. grow- 
ing on  a  farm  are  reserved  to  the*>less6r,  or  are  express- 
ly excepted  in  a  lease,  if  the  tenant  cut  them  down,  he 
wonid  dearly  be  a  trespasser,  although  he  might  not  be 
guilty  of  waste,  as  they  did  not  fohn  the  subject-'mat- 
ter  of  demise.    If^  therefore,  the  tenantor  occupier  would 
be  liable  in  trespass/  I  'am  hot  prepared  to  say  that>  he 
might  not 'be  criminally  answerable,'^  as  die-  nature 'of  the 
offence  might,  in  agteafr  measure,  depend  on'  the  intent 
inaniJeMed  at  the  timeof  cutting  down  the  tree.  -  But,  in 
the  view  I  take  of  tUs  case/  it  is  not  necessary  to  decide 
that  point,  for  the  pbrntiffwas  directly  charged  with  an 
oflfence  within  the  terms  of  the  statute^  Mid  over  which 
the  -niagistrate  had  jurisdictbn.      The  offence'  might, 
and,  for  any  thing  that  appears  lo*the  contrary,  was 
oommitted;  and  when  die  plaintiff  was  brought  before 
the  defeidant,  he  was  to  exereise  his  own  judgment 
on  the  case,  and  is  not  liable  for  a  mere  errop  in  judg- 
ment; and  as  he  had  jurisdiotbii  to  commit,  he  is  not 
liable  in  this  action.    This  case  may  be  distbigutshed 
from  Crepps  t.  Durden^  as  there  -the  magistrate,  having 
eonvicted  for  one  penalty,  had  no  jurisdiction;  he  was 
fimetus  qfftcio,  as  the  patty  could  only  be  convicted  intyne 
pendty;  although  he  had  committed  diters  offences  on^the 
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1829.  game  day.  Here,  however,  the  defendant  had  jumdio- 
tion;  and  unless  the  plaintiff  had  shewn  that  he  had  acted 
from  a  malignant  motive  in  committing  him,  or  from  a  mali- 
ciouB  feeling  towards  him,  he  ought  not  to  be  liable  in  this 
action,  I  decline  expressing  any  opinion  as  to  the  suffi- 
ciency of  the  notice,  as  on  the  main  question  this  rule  must 
be  discharged. 

Mr.  Justice  Park. — I  am  of  the  same  opinion,    A  ma- 
gistrate, acting  as  such,  under  a  statute  giving  him  juris- 
diction, is  not  liable  to  an  action  of  trespass,  unless  he  ex- 
ceed his  jurisdiction.   Here,  the  statute  constituted  the  of- 
fence with  which  the  plaintiff  was  charged,  a  felony,  and  when 
he  was  brought  before  the  magistrate,  he  had  jurisdiction 
to  commit  him ;  and,  according  to  Sir  Edward  Clere's  case, 
which  appears  to  have  come  under  the  consideration  of  all 
the  Judges,  the  defendant  would  be  excusable  in  commit- 
ting the  plaintiff,  although  the  accusation  should  turn  out 
to  be  false.     Here,  no  imputation  has  been  attempted  to 
be  cast  on  the  defendant,  and  there  can  be  no  doubt  but 
that  he  acted  bond  fide^  and  in  the  due  discharge  of  his 
duty.    The  case  of  Crepps  v«  Durden  is  distinguishable 
from  the  present,  on  the  ground  stated  by  my  Lord  Chief 
Justice,  as  the  magistrate  having  convicted  in  one  penal- 
ty, had  no  jurisdiction  to  convict  for  others.    This  case 
embraces  a  subject  of  general  importance  to  magistrates 
and  their  clerks.    The  practice  of  framing  depositions  in 
the  words  of  a  clause  in  an  Act  of  Parliament  cannot  be 
too  highly  reprobated;  and  here,  the  witness   Storkey, 
a  husbandman  and  marksman,  is  stated  to  have  deposed, 
that  he  saw  the  plaintiff,  wilfully  and  maliciously  cutting, 
breaking,  barking,  rooting  up  and  destroying  a  tree,  in  the 
very  words  of  the  act.     Still,  that  does  not  render  the 
defendant  liable,  as  he  had  the  depositions  before  him, 
which  contained  a   charge,  authorizing  the  defendant 
to  commit  the  plaintiff  to  gaol  to  take  his  trial  for  the 
alleged  offence  at  the  ensuing  Sessions  of  the  Peace. 
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Mr.  Justice  Burrough. — It  is  quite  clear,  that  if  a  ma-  1829. 
^trate  has  jurisdiction,  as  the  defendant  had  in  this  ^^^^^ 
case,  he  cannot  be  liable  in  an  action  of  trespass,  nor  ^  «. 
in  any  form  of  action,  for  a  mere  mistake  in  a  matter  of 
kw.  The  statute  7  &  8  Geo,  4,  describes  the  nature  of 
the  offence  which  gave  the  magistrate  jurisdiction,  and 
the  information  of  the  party,  as  well  as  the  depositions  es- 
tablishing the  charge  against  the  plaintiff,  fell  expressly 
within  the  terms  and  meaning  of  the  act.  Whether  a 
party  in  the  occupation  of  premises  could  be  deemed 
guilty  of  felony,  for  cutting  down  a  tree  growing  thereon, 
was  a  question  of  law  and  not  of  fact,  and  the  act  was 
deposed  tou  I  fiiUy  agree  with  the  Court  in  thinking,  that 
it  is  highly  improper  to  frame  depositions  in  the  terms  of 
a  statute,  and  the  magistrates  should  be  answerable  for 
the  acts  of  their  clerks;  for  the  depositions  should  contain 
not  only  the  huiguage  of  the  witnesses,  but  all  the  material 
tacts  to  which  they  depose.  But,  although  a  magistrate 
may  be  answerable  for  the  misconduct  of  bis  clerk,  the 
defendant  is  not  liable  in  this  form  of  action.  If  the  plain- 
tiff had  brought  a  special  action  on  the  case,  the  sequel 
might  have  been  different.  On  that,  however,  I  do  not 
now  feel  it  necessary  to  express  an  opinion,  as  I  agree 
with  the  Court  in  thinking  that  this  rule  must  be  dis- 
charged. 

Mr.  Justice  Gaselee. — I  am  extremely  sorry  to  agree 
in  the  opinion  expressed  by  my  Lord  Chief  Justice  and  my 
two  learned  Brothers,  that  this  action  cannot  be  main- 
tained.. The  words  of  the  statute  under  which  the  plain- 
tiff was  committed,  are  general,  and  not  limited  or  con- 
fined to  persons  in  relative  situations  of  life,  but  extend 
to  the  public  at  large;  nor  does  the  act  contain  any  ex- 
ception as  to  malicious  injuries  committed  by  tenants  or  oc- 
cnpiers,  against  their  landlords ;  for  the  words  are — "  if 
amy  person  shall  unlawfully  and  maliciously  cut,  destroy, 

VOL. in.  s 
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1829.  or  damage  the  whole  or  any  part  of  any  tree,  growing  in 
any  ground  adjoining  or  belonging  to  a  dwelling  house,  if 
the  injury  done  shall  exceed  1/.,  he  shall  be  guilty  of  fe- 
lony.** The  defendant  acted  on  his  general  authori- 
ty  as  a  magistrate,  and,  by  virtue  of  the  statute,  he  was 
empowered  to  inquire  whether  the  offence  with  which 
the  plaintiff  was. charged,  would  justify  his  commitment. 
The  party  making  the  information  alleged,  that  the  plain- 
tiff had  been  guilty  of  an  offence  directly  within  the  terms 
of  the  statute,  viz.  of  having  wilfully  and  maliciously  de- 
stroyed a  tree,  contrary  to  the  statute;  and  if  there  were 
a  probability  that  the  act  done  amounted  to  a  felony,  the 
defendant  was  bound  to  commit,  as  in  an  ordinary  case.  If 
the  plaintiff  had  been  charged  on  a  suspicion  of  having 
committed  murder,  and  it  should  eventually  turn  out  that 
no  murder  had  been  committed,  or  that  it  was  committed 
by  another,  the  magistrate  would  not  be  liable  in  trespass 
for  having  caused  the  accused  party  to  be  committed  to 
take  his  trial  for  the  crime  imputed  to  him.  The  case  of 
Cripps  v.  Durden  is  distinguishable,  as  there,  the  magis- 
trate had  a  power  not  only  to  investigate  the  nature  of  the 
complaint,  but  to  camnct  the  party  charged  with  the  oflfenoe; 
and  having  convicted,  his  jurisdiction  ceased,  as  the  party 
had  only  incurred  one  penalty,  although  he  had  committed 
divers  offences  on  the  same  day.  Here,  however,  the  de- 
fendant had  jurisdiction  to  inquire  into  the  nature  of  the 
offence  with  which  the  plaintiff  was  charged;  and  by  the 
terms  of  the  information,  and  depositions  in  its  support,  it 
fell  expressly  within  the  terms  of  the  statute.  Although 
I  entertain  a  very  strong  opinion  with  regard  to  the  ob- 
jection which  has  been  raised  as  to  the  sufficiency  of  the 
notice,  it  is  unnecessary  now  to  express  it.  The  case  of 
Stears  v.  Smith,  although  a  mere  Nisi  Prius  decision,  was 
determined  by  Lord  EUenborough,  who  nonsuited  the 
plaintiff,  and  it  does  not  appear  that  any  application  was 
afterwards  made  to  the  Court  to  set  it  aside.   But,  on  the 
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Other  ground,  I  concur  with  the  Court  in  thinking  that 
this  rule  must  be — 

Discharged. 


Goring  v.  Edmonds  the  Elder.  Wednaday, 

May  ZUt. 

1  HIS  was  an  action  of  assumpsit  on  a  guarantie  on  the  The  defendant 
At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  WesU  pn^e  of  certain 

timber  aold  by 

waifuter,  at  the  Sittings  after  the  last  Term,  the  plaintiff  the  plaintiff  to 
produced  the  following  agreement,  which  had  been  enter*  ^ol  The^iaL'- 
ed  into  by  the  defendant's  son.  tiffreceivedpart 

^  payment  from 

the  son,  and  af- 

•  ^*      1       .tf^      •         -n  «   .«.         cationt  for  the 

<*  Agreement  between  Charles  Gortng,  Esq.,  and  Tko-  residue.   More 

mas  Edmonds,  jun.—  ^!^^J^ 

"  I,  Thomas  Edmonds,  of  Steymng,  agree  to  purchase  ^"^^^^^ 

so  many  oak  trees  as  are  marked,  and  shall  be  marked  by  payment,  the 

us,  at  Olboume  and  East  Grimsiead,  at  the  price  of  10/.  ^jdff  a^ 

per  load,  girth  measure  of  fifty  feet  by  the  load.    But  wuS'^dis- 

should  Mr.  Markwich,  when  he  measures  the  same,  con-  honoured,  and 

skier  the  sum  of  10/.  per  load  not  a  sufficient  price,  he  is  wards^became 

to  fix  such  price  as  he  considers  it  to  be  worth.     And  I  ^dntTff  did^ot 

hereby  agree  to  pay  the  price  he  shall  fix  upon,  though  it  ^^^^  ^^' 

shall  exceed  10/.  per  load.    And  further,  I  agree  not  to  dishonour  ofthe 

remore  the  timber  or  bark  without  the  consent  in  writing  inform  him  of* 

of  Charles  Goring,  Esq.,  (the  plaintiflP),  from  off  the  said  ^^'^^^^ 

estates  where  the  said  timber  shall  be  cut;  and  whatever  after  the  baniL- 

aecnrities  I  may  give  to  Charles  Goring,  Esq.,  to  induce  STt'SiTefe'nd- 

faim  to  consent  to  the  timber  and  bark  being  taken  away,  "thlulldbg, 

shall  be  taken  up  and  discharged,  half  at  Michaelmas,  ^^'®* 
and  the  other  half  at  Christmas  next  at  furthest. 

"  T%omas  Edmonds,  jun." 
s  2 
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Then  followed  the  guarantie  on  which  the  present  action 
was  broughti  div;— 

"  In  the  event  of  my  son,  Thomas  Edmonds^  jun.,  not 

paying  Charles  Goring^  Esq.,  I  hold  myself  liable,  and 

hereby  engage  to  fulfil  the  said  payments  according  to  the 

above  conditions. 

''  Thomas  Edmonds. 

''April 20,  I825r 

It  appeared,  that  shortly  after  this  agreement  was  en* 
tered  into,  all  the  timber  was  removed  by  the  defendant's 
son,  without  any  further  security  being  required  by  the 
plaintiff;  and  that  he  did  not  call  on  the  son  for  payment 
until  December  the  19th,  1825,  when  he  gave  the  plain- 
tiff two  bills  of  exchange  for  200/.  each,  drawn  by  him 
upon  and  accepted  by  one  Alexander,  and  which  were 
paid  into  the  plaintiff's  bankers,  and  duly  honoured  when 
at  maturity,  vim.  on  the  14th  and  28th  March,  1826; 
that  4^4/.  then  remained  due  to  the  plaintiff  in  re- 
spect of  the  timber;  that  repeated  applications  were  af- 
terwards made  to  the  defendant's  son  for  payment;  and 
that,  on  the  Ist  October,  1827,  he  gave  the  plaintiff  a  bill  of 
exchange  for  200/.,  at  two  months'  date,  drawn  by  the  son 
upon  one  Williams,  which  was  dishonoured  when  it  be- 
came due;  and,  that  the  plaintiff  retained  it,  and  did  not 
give  notice  of  its  dishonour  to  the  drawer.  That,  shortly 
after  the  bill  became  due,  t^>.  on  the  4th  December,  1827, 
the  defendant's  son  became  bankrupt,  and  on  the  27th  of 
that  month,  the  plaintiff's  attorney  for  the  first  time  made 
an  application  to  the  defendant  upon  his  guarantie  for  the 
payment  of  424/.,  the  sum  remaining  due  for  the  timber; 
that  the  defendant  at  first  expressed  bis  surprise,  as  he 
had  received  no  communication  from  the  jrfaintiff  on  the 
subject  since  the  guarantie  was  given,  and  said,  that  he  did 
not  recollect  the  terms  of  it;  but,  on  the  plaintiff's  attor- 
ney producing  the  above  agreement  and  undertaking,  he  ad- 
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mitted  that  he  was  liable,  but  the  attorney  did  not  inform        182D. 
him  that  hia  son  had  given  the  plaintiff  the  bills  accepted 
by  Alexander  and  WUUams,  or  that  the  latter  had  been 
dishonoured  and  remained  in  the  hands  of  the  plaintiff. 

For  the  defendant,  it  was  insistedi  that  he  was  discharg- 
ed firom  his  Uability  as  surety,  the  plaintiff  having  taken 
bills  of  exchange  firom  the  son,  and  not  having  commtmi* 
Gated  to  the  defendant  that  the  timber  had  not  been 
paid  for,  and  in  not  having  called  on  the  defendant  on 
hia  guarantie  for  more  than  two  years  and  a  half  ajfker 
the  agreement  was  entered  into. 

His  Lordship  left  it  to  the  Jury  to  say,  whether,  under 
the  circumstances,  time  had  been  given  by  the  plaintiff  to 
die  original  debtor  (the  defendant's  son),  without  the  con- 
sent of  the  defendant;  and  that  it  was  a  material  farct  for 
them  to  consider,  that  the  defendant  had  admitted  his 
liability  on  the  guarantie  at  the  time  it  was  shewn  to  him 
by  the  plaintiff's  attorney. 

The  Jury  found  a  verdict  for  the  plaintiff,  damages 
4SMd,,  being  the  balance  due  from  the  defendant's  son  for 
the  timber. 

Mr.  Seijeant  RuMseU  now  applied  *for  a  rule  it«W,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,  or 
that  the  damages  might  be  reduced  from  4@4/.  to  2^/.,  on 
the  ground  of  a  misdirection  by  his  Lordship  to  the  Jury. 

i^jl— Admitting  that  the  mere  laches  or  neglect  of 
the  plaintiff  to  call  on  his  principal  debtor  would  not  dis- 
charge the  defendant  as  his  surety;  yet,  if  from  the  na- 
ture of  the  dealings  between  the  creditor  and  such  debtor, 
the  surety  may  be  prejudiced,  he  is  thereby  discharged* 
So,  if  a  creditor  give  time  to  the  principal  debtor,  with- 
out the  knowledge  of  the  surety,  or  otherwise  varies  the 
nature  of  the  security,  the  surety  is  discharged  (a).     Al- 

{a)  Fell  on  Guaranties;  2nd  edit.  160. 
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1829.  though  it  may  be  assumed  from  the  case  of  Peel  v.  Tai^ 
loci  (a)  f  where  it  was  held,  that  delay  in  calling  upon  a  party 
who  guarantees  the  solvencyi  or  to  be  answerable  for  the 
debt  of  another,  does  not  exonerate  the  former,  unless  it 
can  be  shewn  or  presumed  that  he  is  a  loser  thereby;  yet 
here,  ipore  than  two  years  and  a  half  had  elapsed  from  the 
time  the  guarantie  was  given,  before  any  application  was 
made  to  the  defendant  to  comply  with  it;  and,  during  the 
^time  the  principal  was  in  solvent  circumstances,  the  surety 
was  never  called  upon ;  and  after  the  son  had  become  bank- 
rupt, the  defendant  was  deprived  of  any  remedy  he  might 
have  had  against  him  for  reimbursement.  In  Rees  v.  Ber- 
ringtan^  Lord  Eldon  said,  {b)  **  it  is  the  clearest  and  moat 
evident  equity,  not  to  carry  on  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a  concern  in 
every  transaction  with  the  principal  debtor.  You  cannot 
keep  him  bound,  and  transact  his  afiairs  (for  they  are  as 
much  his  as  your  own),  without  consulting  him.  You  must 
let  him  judge,  whether  he  will  give  that  indulgence  con- 
trary to  the  nature  of  his  engagement/'  In  Payne  v. 
Ives  (c),  the  defendants  gave  the  plaintiffs  the  following 
guarantie,  dated  the  19th  Aprils  18Si:  ''We  undertake 
to  indorse  any  bill  "or  bills  Mr.  John  Siubbs  may  give  to 
Messrs.  Payne  ^  Co.  (the  plaintiffs),  in  part  pa]rment  of 
an  order  for  lace,  which  is  now  being  executed  for  him; 
Messrs.  Payne  ^  Co.  to  allow  61.  per  cent,  on  the  amount 
of  the  said  bills  for  the  said  guarantie."  The  goods  were 
delivered  to  Stubbs,  who  paid  the  plaintiffs  BOOL  in  money 
and  wine,  and  in  June  following,  accepted  a  bill  drawn  on 
him  by  the  plaintiffs  for  the  remainder,  vix.  for  S37/.,  at 
eighteen  months'  date.  The  plaintiffs  retained  the  bill, 
without  making  any  application  to  the  defendants  to  in- 
dorse it,  for  seventeen  months  and  ten  days,  and  then,  find- 
ing that  Stubbs  was  insolvent,  the  plaintifis  applied  for  the 

(a)  I  Bos.  &  Pul.  419.         (6)  2  Ves.  543.        (c)  3  Dow.  &  Rvl.  664. 
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first  time  to  the  defendants  for  their  indorsement:  and  it  1829. 
was  held,  that  the  plaintiffs  were  concluded  by  their 
kches,  and  that  the  defendants  were  not  liable  on  their 
guarantie;  and  Lord  Chief  Justice  Abbott  said:  ^'The 
general  rule  of  law  upon  such  subjects  is  clear,  namely, 
that  the  demand  must  be  made  within  a  reasonable  and 
convenient  time.  But,  for  the  plaintiffs  to  forbear  their 
demand  for  seventeen  months  out  of  eighteen,  was  neither 
reasonable  nor  convenient.  Besides,  the  plaintiffs  lie  by 
until  they  learn  that  Stubbs  has  become  insolvent,  and 
until  they  discover  that  the  indorsement  is  the  only 
means  by  which  they  can  secure  their  debt;  and  but 
for  that  discovery,  they  probably  never  would  have  ap- 
plied at  all.  That,  I  think,  they  were  not  entitled  to  do 
under  the  agreement,  and  consequently  that  they  ought 
not  to  have  recovered  in  this  action.'*  So,  here,  the 
phdndff  lay  by  till  the  defendant's  son  became  bankrupt ; 
and  by  the  terms  of  the  agreement,  whatever  securities 
the  son  might  give  to  the  plaintiff,  to  induce  him  to  con- 
sent to  the  timber  being  removed,  were  to  be  taken  up 
and  discharged,  half  at  Michaelmas^  18S5,  and  the  other 
half  at  Christmas  following  at  furthest,  and  the  defendant 
merely  engaged  to  fulfil  the  payments  according  to  those 
conditions;  and  the  bills  inclosed  were  not  given  till  the 
I9th  of  December  in  that  year.  This  case  falls  within  the 
principle  established  with  regard  to  bills  of  exchange,  viz. 
that  a  promise  to  pay  by  an  indorser  or  other  party  to  the 
bill,  if  made  without  knowledge  of  the  laches  of  the  hold- 
er, will  not  be  binding,  or  make  such  indorser  liable.  Ble- 
sardr.  Hirst  (a).  And  in  GoodaU  v.  Dolley  (6),  it  was  held, 
that  if  the  indorser  of  a  bill  not  due,  present  it  for  accept- 
ance, which  is  refused,  and  delay  giving  notice  to  his  in- 
doner,  the  latter  will  be  discharged:— and  that  a  subse- 
quent proposal  by  him   to  pay  the  bill  by  instalments, 

(a)  5Burr.  2670.  (6)  !  Term  Rep.  712. 
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1829.        made  without  knowledge  of  the  laches  of  the  indorsee, 


OORINO 
V. 

Edmomos, 


is  not  a  waiver  of  the  want  of  notice: — Mr.  Justice  Heath 
being  of  opinion^  at  the  trial,  that  as  this  proposal  was 
made  in  ignorance  of  aU  the  circumstances  of  the  case, 
which  it  was  material  for  the  defendant  to  know,  he  was 
discharged  by  the  laches  of  the  plaintiff;  and  the  Court 
afterwards  sanctioned  that  opinion.  So,  here,  the  plain- 
tiff should  have  informed  the  defendant  of  the  transactions 
relative  to  the  bills  of  exchange  given  by  his  son  in  pay- 
ment for  the  timber,  and  the  pkintiff  by  taking  those  bills 
discharged  the  defendant  as  surety.  At  all  events,  the 
plaintiff  cannot  be  entitled  to  retain  his  verdict  for  the  da- 
mages found  by  the  Jury,  as  his  taking  the  bill  accepted 
by  fniliams,  for  HOOLy  operated  as  a  discharge  pro  tandOi 
particularly  as  the  defendant  had  no  knowledge  of  the 
dishonour,  or  that  the  bill  had  been  given;  and,  if  time 
be  allowed  to  a  principal,  without  the  knowledge  or  con- 
sent of  the  surety,  he  is  thereby  discharged.  The  phun- 
tiff,  by  retaining  the  biU,  made  it  his  own,  and  fraud  akme 
would  vitiate  it;  as  the  death,  bankruptcy,  or  known  in- 
solvency of  the  drawer,  constitute  no  excuse  for  neglect- 
ing to  give  due  notice  of  its  dishonour. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
is  not  a  case  for  a  new  trial.  It  has  been  suggested,  that 
the  Jury  have  been  mis-directed  on  two  points. 

First,  that  mere  laches  by  the  creditor  to  enforce  his 
demand  against  his  debtor,  will  operate  as  a  discharge  to 
the  surety.  But,  there  is  no  case  which  goes  to  that  ex- 
tent, whilst  there  are  several  decisions  to  shew  that  la- 
ches alone,  by  the  party  whose  debt  is  secured,  will  not 
discharge  the  surety  or  party  guaranteeing  its  payment. 
There  may,  however,  be  an  extreme  case  of  negligence, 
which  may  almost  amount  to  fraud,  and  fraud  would  be 
an  answer  to  the  demand  as  against  the  surety;  but  mere 
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negUgence  is  not  suffici^it  to  exonerate  him.  In  the  case  of 
the  Trent  Navigation  Company  v.  Harley  (a),  the  laches 
of  obligees  in  a  bond  (conditioned  for  the  principal  obligor 
to  account  for  and  pay  over  from  time  to  time  all  such 
tolls  as  he  should  collect  for  the  obligees),  in  not  properly 
exanmiing  his  accounts  for  eight  or  nine  years,  and  not 
calling  upon  the  principal  for  payment  so  soon  as  they 
might  have  done,  for  sums  in  arrear  and  unaccounted  for, 
was  held  not  to  be  an  estoppel  at  law  in  an  action  against 
the  sureties.  There,  one  of  the  grounds  of  defence  taken 
at  the  trial  was,  that  the  sureties  were  discharged  by  their 
not  having  received  notice  of  their  principal  being  so 
much  in  arrear  in  his  accounts,  and  by  suffering  him  to 
run  so  much  in  arrear.  But  the  learned  Judge  (Mr. 
Baron  Wood),  who  tried  the  cause,  ruled  it  to  be  no  de- 
fence at  law;  and  on  the  objection  being  again  raised  in 
Bimc,  on  a  motion  for  a  new  trial,  Lord  EUenborough 
said  (6):  "  The  only  question  is,  whether  the  laches  of  the 
obligees,  in  not  calling  upon  the  principal  so  soon  as  they 
might  have  done,  if  the  accounts  had  been  properly  ex- 
amined from  time  to  time,  be  an  estoppel  at  law  against 
the  sureties?  I  know  of  no  such  estoppel  at  law,  whatever  ' 
remedy  there  may  be  in  equity.'*  In  Payne  v.  Ives,  there 
was  no  actual  liability  cast  on  the  sureties  for  a  bye-gone 
debt,  as  the  guarantie  was  founded  on  an  executory  pro- 
mise by  them  to  indorse  any  bills  which  their  principal 
might  give  in  part  payment  of  an  order  for  lace  which 
was  then  being  executed  for  him,  and  no  application  was 
made  to  the  sureties  to  indorse  the  bill,  until  between 
seventeen  and  eighteen  months  after  it  was  given,  during 
the  whole  of  which  period  the  party  to  whom  it  was 
given  kept  it  in  his  hands.  In  the  case  of  an  executory 
contract,  that  might  so  alter  the  state  of  things  as  to  con* 

(a)  10  East,  M.  •     (b)  Id.  40. 
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1826.  dude  the  holder  of  the  bill  by  his  laches,  but  that  ought 
not  to  govern  the  case  of  a  guarantie  for  the  payment  of 
money,  or  where  a  party  becomes  surety  for  an  existing 
debt 

Secondly t  it  has  been  said,  that  the  mere  giving  of  time 
by  the  plaintiff  to  the  defendant's  son  as  the  principali 
would  have  the  effect  of  discharging  the  defendant  as  his 
surety ;  and,  that  the  plaintiff  having  taken  the  bill  on  WH- 
liams,  and  retained  it  without  giving  notice  of  its  dishon- 
our to  the  drawer,  he  had  made  it  his  own,  and  dischsig- 
ed  the  defendant  as  surety.  But,  in  English  v.  Dar- 
ley  (a),  it  was  held,  that  merely  giving  time  would  not  dis- 
charge the  surety;  for  Lord  Eldon  said,  '' as  long  as  the 
bolder  of  a  bill  is  passive,  all  his  remedies  remain,  and  if 
any  of  the  parties  be  discharged  by  the  act  of  law,  as  by 
an  Insolvent  Debtor's  Act,  that  operation  of  law  shall  not 
prejudice  the  holder:**  and  here,  the  plaintiff  never  took 
any  steps  to  enforce  the  payment  of  the  bill.  The  ques- 
tion I  left  to  the  Jury  was,  whether,  under  the  circumstan- 
ces, time  had  been  given  to  the  defendant's  son,  without 
the  consent  of  the  defendant.  He  admitted  his  liability 
to  the  plaintiff's  attorney,  when  the  agreement  was  shewn 
bun,  and  I  thought  there  was  no  valid  defence  to  the  ac- 
tion ;  and  that  the  mere  circumstance  of  the  plaintiff's  not 
having  made  any  communication  to  the  defendant  as  to  the 
state  of  the  account  between  him  and  his  son,  would  not 
operate  to  discharge  the  defendant  as  his  surety.  With 
respect  to  the  reduction  of  damages,  the  bill  for  9I0OL 
drawn  by  the  defendant's  son  on  WiUiams  did  not  appear 
to  be  a  real  orbondjide  transaction,  as  the  acceptor  was 
not  a  roan  of  substance,  nor  was  it  shewn  that  he  was  in- 
debted to  the  drawer  at  the  time.  I  therefore  think,  that, 
under  all  the  circumstances,  the  Jury  arrived  at  a  right 

(a)  2Bo8.&Pul.61. 
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conclusion,  and  that  there  is  no  reason  to  disturb  their  ver-         1829. 
diet* 

Mr.  Justice  Park. — It  is  only  necessary  for  me  to  say, 
that  I  perfectly  concur  with  my  Lord  Chief  Justice.  With 
respect  to  the  objection  that  the  defendant  is  discharged 
by  the  laches  of  the  plaintiff,  the  case  of  The  London  Ab^ 
surance  Company  v.  Buckle  (a),  appears  to  me  to  be  far 
stronger  than  the  present.  There,  a  bond  for  2000/.  was 
executed  by  an  insurance  broker,  as  the  principal  obligor, 
and  two  sureties,  conditioned  that  if  they  should  pay  the 
obligees  certain  premiums,  which  should  become  due  for 
assurances  on  ships  at  sea,  as  should  be  made  with  the 
obligees  by  the  insurance  broker,  and  that,  within  six 
months  after  the  making  the  insurances,  the  bond  was  to 
be  Toid :  tlie  broker  became  bankrupt,  and  was  indebted 
to  the  obligees  in  a  large  sum  for  premiums,  which  were 
due  three  years  before  the  bankruptcy,  and  yet  the  ob- 
ligees did  not  call  on  the  sureties  until  after  the  bankrupt- 
cy;— it  was  held,  that  they  were  not  discharged  by  the 
laches  of  the  obligees  in  suffering  the  credit  of  the  broker 
to  ran  on  so  long  beyond  the  six  months  stipulated  by  the 
bond ;  and  Lord  Chief  Justice  Dallas  there  said  (6), ''  this 
appears  to  me  to  be  the  common  case  of  a  party  becoming 
surety  for  another;  and  yet,  it  has  been  said,  that,  as  the 
principal  has  not  been  called  on,  (although  time  was  given 
him  to  pay  the  premiums),  at  the  expiration  of  six  months, 
the  sureties  are  discharged.  But  no  case  has  ever  decid- 
ed this  position,  nor  will  any  principle  of  the  common  law 
carry  it  to  so  great  a  length."  Although  it  appears  that  I 
was  not  in  Court  at  the  time,  yet  I  fully  concur  with  the 
doctrine  there  laid  down ;  and  here^  as  my  Lord  Chief 
Justice  left  it  to  the  Jury  to  say,  whether  time  had  been 

(a)  4  B.  Moore,  153.  (6)  Id.  160. 
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1829.  given  to  the  principal  without  the  consent  of  the  suretyi 
and  he  admitted  his  liability  on  his  guarantie,  I  think  this 
verdict  ought  not  to  he  disturbed. 

Mr.  Justice  Burrouoh. — I  think  that  the  direction  of 
my  Lord  Chief  Justice  to  the  Jury  was  perfectly  right; 
and  that  there  is  no  reason  to  be  dissatisfied  with  their 
verdict. 

Mr.  Justice  Gaskleb. — ^A  surety  ought  to  know  the  na- 
ture of  the  engagement  he  has  entered  into,  and  it  is  his 
fault  if  he  neglect  to  inquire  into  the  nature  of  the  trans- 
actions between  his  principal  and  the  party  to  whom  he 
b  indebted  after  the  guarantie  was  given.  In  Orme  v. 
Young  {a)f  Lord  Chief  Justice  Oibbs  held,  that  the  neg- 
lect of  the  obligee  of  a  bond  to  give  notice  to  the  surety 
that  the  principal  had  made  default,  did  not  discharge  the 
surety;  and  in  Peel  v.  Taihci,  vrhereA.  became  bound  to 
B.  for  the  honesty  of  C,  who  embezzled  money,  it  was 
held,  that  B.  might  maintain  an  action  on  the  guarantie, 
although  three  years  had  elapsed  without  any  notice  hav- 
ing been  given  of  the  embezzlement  of  C,  by  B.  to  A. 
These  appear  to  me  to  be  authorities  expressly  in  point; 
and  1  therefore  agree  with  the  Court,  in  thinking  that 
there  is  no  ground  to  disturb  this  verdict. 

Rule  refused. 

(a)  HoU*8  Ni.  Pri.  Gas.  84. 
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1829. 

Lambert,  Expdrte.  Tueiday, 

»  -r  June  23rd. 

iIIR.  Serjeant  Storks  moved,  that  the  applicant  might  A  notice  of  ap- 
be  admitted  one  of  the  attornies  of  this  Court,  although  jS^t^on^of 
the  notice  of  hb  intention  to  apply  for  admission  had  not  ^^f  attorniet  of 

■^■^  "^  this  Court,  hav- 

beeo  left  or  fixed  up  at  the  Chambers  of  the  Lord  Chief  ing  been  by 
Justice,  as  required  by  the  rule  of  this  Court  (a).    The  ^chambers 
learaed  Serjeant  founded  his  motion  on  an  affidavit  of  the  5„2S^,*'of*the 
applicant,  which  stated  that  a  notice  containing  his  name  Court  of  ir<i^< 
and  place  of  abode,  &c,,  had  been  affixed  on  the  outside  of  of  the 'Lord 
this  Court,  and  also  in  the  Common  Pleas  office,  and  that  fhe  coiin^L?-' 
such  Qoticea  had  remained  so  affixed  during  the  whole  of  the  ^^^^^  *^«  *P"  ^ 

phcant  to  be  ad- 

last  Term;  that  a  like  notice  had  been  fixed  up  in  each  of  mitted,on  an 
the  Judges*  Chambers  of  the  Court,  with  the  exception  ingthc&rt!"' 
of  the  Lord  Chief  Justice;  and  that,  through  inadvert- 
ence, the  notice  intended  to  have  been  fixed  up  in  his 
Chambers,  had  been  left  at  the  Chambers  of  Mr.  Justice 
Bayley.  That  it  was  left  there  by  mbtake,  and  not  with 
any  intention  of  fraud,  or  with  a  view  to  evade  any  rule 
of  this  hoiiourable  Court. 

The  Court  considering  the  affidavit  to  be  sufficiently 
explanatory — 

Granted  the  application. 

ia)  Trin.  Term,  31  Geo.  3. 


SnELL  v.  AndBRTON.  Thuriday, 

fmj  June  2Sth, 

IHE  defendant  was  arrested  and  held  to  bail  on  the  An  affidavit  of 

foUowing  affidavit  of  debt:  t^^t^. 

**  Thomas  Snell,  of  &c.,  maketh  oath  and  saith,  that  ant  was  indebt- 
ed to  the  plain- 
tiff in  a  certain 
"iBi,  for  goods  sold  and  delivered  to  the  defendant,  and  at  his  request,  is  insufficient,  as  It  is  ne- 
cenary  to  aUege  that  the  goods  were  sold  and  delivered  by  the  pUuntiffio  the  defendant. 
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1829.  ^  Peter  Amderton  is  justly  and  truly  indebted  unto  this  de- 
ponentj  in  the  sum  of  50/.,  for  goods  sold  and  delivered  to 
the  said  Peter  Anderton,  and  at  his  request.'* 

Mr.  Serjeant  E,  Lawes^  on  a  former  day  in  this  Term, 
obtained  a  rule  nUit  that  the  defendant  might  be  dis- 
charged out  of  the  custody  of  the  Sheriff  of  Middletex, 
upon  entering  a  common  appearance,  on  the  ground  that 
the  affidavit  was  defective  in  not  stating  that  the  goods 
were  sold  and  delivered  by  the  plaintiff  io  the  defendant. 
The  learned  Serjeant  relied  on  the  case  of  Fenton  v. 
ElUs  (a),  where  the  Court  held,  that  an  affidavit,  stating 
the  debt  to  be  for  goods  sold  and  appriused  to  the  de- 
fendant, without  saying  by  the  plaintiffs  was  insufficient, 
and  they  would  not  allow  the  affidavit  to  be  amended. 

Mr.  Serjeant  Merewether  now  shewed  cause,  and  re- 
lied on  the  case  of  Hidton  v.  Eyre  (b),  where,  in  an  affida* 
vit  for  money  paid  to  the  use  of  the  defendant,  it  was  held 
unnecessary  to  state  that  it  was  at  the  request  of  the 
defendant.  In  Symons  v.  Andrews  (e),  an  affidavit  stat- 
ing that  the  defendant  was  indebted  to  the  plaintiff  for 
money  paid,  and  wages  due  to  the  plaintiff,  for  his  servi- 
ces on  board  the  defendant's  ship,  was  deemed  sufficient, 
without  expressly  stating  that  the  debt  was  due  from  the 
defendant.  In  Coppinger  v.  Beaton  (d),  it  was  decided 
to  be  sufficient  to  state  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  for  money  had  and  received 
on  account  of  the  plaintiff,  without  adding,  received  by  the 
defendant.  In  Jldd's  Practice  (^),  it  is  said,  that  an  affi- 
davit made  by  a  married  woman,  that  the  defendant  was 
indebted  for  the  rent  of  lodgings;  and  for  money  lent  by  her 
to  the  defendant,  was  held  to  be  sufficient,  although  it  did 

(a)   1   Manh.   635;    S.  C.  6  ^b\l  S.  C.wmme  Eyrev.Huttim^ 

Taunt  1 92.  6  Taunt.  704 . 
(6)  1  Manh.  315.  {d)  8  Term  Rep.  338. 

(c)  1  Marsh.  317;  «S.  C. 5  Taunt.         (f)  9th  Edit.  184. 
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not  state  to  whom  the  lodgings  were  let,  and  the  person  1829. 
making  the  affldavit  was  herself  incapable  of  lending 
money.  Sot  that  she  might  have  lent  it  as  agent  to  her 
huslmnd  (a).  Here,  the  plaintiff  has  sworn  positively  that 
Ae  defendant  is  indebted  to  him,  and  the  affidavit  is 
sufficiently  certain  to  support  an  indictment  for  perjury 
if  the  goods  were  not  delivered  to  the  defendant  on  ac* 
count  of  the  plaintiff*  Although  a  debt  must  be  sworn  to 
positively,  in  order  to  hold  a  party  to  bail,  yet  the  person 
making  the  affidavit  is  not  to  be  involved  in  nice  subtleties; 
and,  although  in  Fenion  v.  Ellis,  it  was  held  necessary 
to  state  that  the  goods  were  sold  by  the  plaintiff,  yet  the 
case  of  Coppinger  v.  Beatson  was  not  adverted  to,  where 
the  Court  of  King's  Bench  said,  that  no  precise  form  of 
words  was  required  to  be  used  in  an  affidavit  to  hold  to 
bail;  that  it  was  sufficient  to  allege  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certain  sum  of  money,  speci- 
fying the  cause  of  action;  and  that  the  Court  sought  not 
to  entangle  the  suitors  in  unnecessary  niceties. 

Mr.  Serjeant  E.  Lawes^  in  support  of  the  rule,  was 
stopped  by  the. Court. 

Lord  Chief  Justice  Tindal. — ^The  case  of  Fenton  v. 
ElUs,  which  was  decided  in  this  Court,  is  precisely  in 
point,  in  which  it  was  determined,  that  an  affidavit  stating 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  cer- 
tain sum  for  goods  sold  and  appraised  to  the  defendant, 
without  stating  6y  the  plaintiff,  was  insufficient.  With  such 
a  decision  uncontradicted  and  unimpugned,  it  is  useless 
to  go  into  further  reasoning  on  the  subject. 

The  rest  of  the  Court  concurring — 

Rule  absolute  (fr). 

9 

(a)  T.  T.  40  Geo.  3,  K.  B.  316 ;  Bdbi  y.  Batley,  6  Taont  25 ; 

(&)  See  Ttrki  v.  Sevem,  7  East,  Brown  v.  GamUr,  6  Taunt.  389 ; 

194;  Cathrow  v.  Hagger,  8  East,  S,  C.  2  Marah.  83. 
106;  Ti^lor  V.  Forba,  11  East, 
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June  36M. 


Where  the  de- 
fendant became 
bankrupt  after 
action  brought, 
the  Court  en- 
larged the  time 
for  him  to  sur- 
render in  dis- 
charge of  hb 
bail,  until  a 
fortnight  after 
he  had  finished 
bis  last  exami- 
nation. 


Stead  r.  Yates, 

A  RULE  was,  on  a  former  day  in  this  Tenn,  obtained 
by  Mr.  Seijeant  Jones,  calling  on  the  plaintiff  to  shew 
cause  why  the  time  for  the  defendant  to  surrender  him- 
self in  discharge  of  his  bail  should  not  be  enlarged  until 
one  month  next  after  his  last  examination  under  a  com- 
mission of  bankrupt,  which  had  been  issued  against  him, 
and  which  examination  was  fixed  for  the  28th  instant. 

Mr.  Serjeant  Cross  now  shewed  cause,  and  submitted 
that  the  defendant  could  not  be  entitled  to  have  the  time 
for  his  surrender  enlarged  as  prayed ;  that  the  commis- 
sioners might  adjourn  from  time  to  time;  and  that,  under 
the  statute  6  Geo,  4,  c.  16,  they  might  postpone  the  final 
examination  for  three  months ;  and  that  during  that  ip- 
terval  the  bail  might  become  bankrupts. 

Mr.  Serjeant  Jones,  in  support  of  his  rule,  after  stating 
that  the  proceedings  under  die  commission  were  instituted 
and  carrying  on  in  Yorkshire — 

The  Court  said,  that  they  considered  a  month  to  be 
unreasonable,  and  referred  to  the  case  of  Crump  t.  7ay- 
lor  (o),  where  the  Court  of  Exchequer  enlarged  the  time 
for  the  surrender  of  a  bankrupt,  charged  in  execution  in 
discharge  of  his  bail,  to  a  fortnight  after  his  last  exami- 
nation. In  Glendining  v.  Robinson  (&),  the  application 
was,  that  the  bail  might  have  a  week's  time  to  ren- 
der the  defendant,  who  had  become  bankrupt,  from  the 
day  of  his  last  examination.  And  in  Narres  v.  Glos* 
sop  (c),  the  Court  required  an  affidavit,  stating  that  the 


(fl)  1  Price,  74. 


(6)  1  Taunt.  320. 


(c)  2  Chit.  Rep.  101. 
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application  was  made  by  the  bail ;  and  in  Shaw  v.  Cash  (a), 
the  Court  refused  to  enlarge  the  time  for  the  bail  to  ren- 
der their  principal  who  had  become  bankrupt,  as  the  affi- 
davit on  which  the  application  was  founded  did  not  state 
where  the  commission  was  sued  out,  or  the  residence  of 
the  commissioners. 

On  the  learned  Serjeant's  consenting  that  the  defend- 
ant  should  render  himself  within  a  fortnight  after  his  final 
examination — 

Rule  absolute. 

(a)  4  BiDg.  80. 


Hall  and  Another  v.  Cecil  Rix  and  John  Rix.  Friday^ 

^^  June  26M. 

J  His  was  an  action  of  assumpsit  by  the  plaintiffs  as  Ifa  party  on 

school-mistresses,  for  work  and  labour  in  teaching  and  ll^Huieisinan 

instructing  two  of  the  defendants'  sisters.  acdon  of  i^ 

At  the  trial,  before  Mr.  Justice  Park,  at  Westminster,  himieif  to  be 

at  the  Sittings  after  the  last  Term,  the  plaintiffs  called  a  tiuToneof  the 

wridng  master,  who  attended  their  schooli  and  who  stated,  ^^^^^|,^t 

that  in  December,  1826,  the  defendant,  Cecil  Rix,  had  a  admiMiUe,  to 

conversation  with  him  respecting  the  plaintiffs'  establish-  on  which  the 

nient,  and  said  that  he,  in  conjunction  with  his  brother  ^JJ^M^'roch 

George,  wished  to  place  their  sisters  there.     That  the  witness  u  liable 

**  *  to  contribute  to 

witness  procured  a  prospectus,  or  terms  of  the  school,  the  costs  of  the 

which  he  shewed  the  defendant  Cecil  Rix,  whom  he  after-  aequentiy  has  " 

wards  met  at  the  plaintiffs'  house,  and  that  the  defendants'  JJl^^^g 

sisters  were  sent  to  the  school  in  February,  1827.  It  e?entofthe 
also  appeared  that  the  defendant,  John  Rix,  and  his 
brother  George,  carried  on  the  business  of  coal  merchants, 
and  that  the  defendant  Cecil  was  clerk  to  a  coal  mer- 
chant. The  plaintiffs  delivered  their  school-bill,  making 
CeM  and  George  Rix  their  debtors.  But  on  the  pro- 
TOL.  in.                                           T 
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la^.  dueUaQ  of  the  bill*  it  appeared  that  the  word  Cecil,  at 
the  head  of  iti  had  been  struck  out,  and  John  inserled 
in  its  stead. 

The  defendants  called  their  brother  Gwrge  as  a  wit- 
i^ess,  and  on  his  stating  that  he  and  hia  brother  Jakm, 
who  had  gone  to  America,  had  undertaken  to  educate 
their  sisters,  independently  of  CecU,  who  had  no  funds 
to  do  so,  the  learned  Judge  rejected  hia  testimony,  on 
the  ground  th(^t  he  had  admitted  himself  to  be  a  eo- 
contractor,  and  consequently,  that  he  had  an  interest  ui  the 
event  of  the  suit. 

The  Jury  found  a  verdict  for  the  plaintiffs,  for  41/., 
being  the  amount  of  the  school  bill,  after  deducting  for 
some  coals  which  had  been  furnished  by  the  defendant 
John  Rix,  and  his  brother  George,  to  the  plaintifik. 

Mr.  Seijeant  Andrews,  in  the  last  Term,  obtained  a 
rule  msi,  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted,  on  the  ground,  that  the  testimony  of  George 
Rix  had  been  improperly  rejected,  as  the  admission  made 
by  him,  that  he  was  ^o  pay  for  the  education  of  his  sisters 
conjointly  with  his  brother  John,  was  adverse  to  the  wit- 
ness's own  interest.  The  learned  Serjeant  produced 
affidavits  to  shew  that  the  substitution  of  the  word  John 
for  Cecil,  at  the  head  of  the  school  bill,  was  in  the  hand- 
writing of  one  of  the  plaintiffs. 

Mr.  Serjeant  WHd^  now  shewed  cause. — The  witness 
was  properly  rejected,  for  when  he  stated  that  he  was 
jointly  lisible  with  his  brother  John,  for  the  education  of 
their  sisters^  although  it  might  ultimateljr  be  against  his 
interest,  yet,  the  moment  he  admitted  that  he  was  a  co- 
contractor,  he  made  himself  liable  to  contribution  for  the 
debt  and  costs,  and  he  therefore  had  an  immediate  interest 
in  the  result  of  the  suit;  and  if  he  were  bound  to  contri- 
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bale  in  case  the  plaintiflRi  obtained  a  verdict  against  the  1829. 
defendants,  he  had  an  interest  either  in  defeating  the  ac- 
tion altc^ether,  or  lessening  the  damages;  and  the  fact  he 
was  called  upon  to  prove  was,  that  he  and  his  brother  John 
only  were  liablci  but  the  tatter  having  left  the  country,  the 
defendant  Cecil  was  the  only  responsible  person,  and 
to  whom  alone  the  plaintiffi  looked  for  the  payment  of 
their  bill.  In  Jones  v.  Brooke  (a),  in  an  action  by  an  in* 
devsee  against  the  acceptor  of  a  bill  of  exchange,  which 
had  been  accepted  for  the  accommodation  of  the  drawer,  it 
was  held  that  the  latter  was  not  a  competent  witness  for 
the  defendant,  to  prove  that  the  holder  took  the  bill  for  an 
usurious  conraderation ;  on  the  ground,  that  the  witness  was 
inCe«ested  to  defeat  the  action,  for  that,  if  the  holder  should 
ancceed  agrfnst  the  acceptor,  the  latter  would  not  only  have 
a  right  of  action  against  the  drawer  for  the  principal  sum, 
but  also  for  all  damages,  which,  as  acceptor,  he  might  sus- 
tain in  being  sued  upon  the  bill: — the  drawer  of  an  accom- 
modatiott  bUI  being  bound  to  indemnify  the  acceptor 
against  the  consequences  of  his  acceptance  for  the  draw- 
er's accommodation.  But  the  liability  to  the  costs  of  an 
aetioB,  is  a  substantial  objection  to  the  competency  of  a 
wiCaesB;  and,  hmrever  indifferent  he  may  be  in  other  re- 
spects towards  dther  party,  yet,  if  he  has  incurred  such  a 
liabSity,  he  has  an  immediate  and  du*ect  interest  in  the 
event  of  the  suit  That  principle  was  established  in 
Goadnere  v.  Breame  (i),  where,  in  an  action  of  assumpsit 
for  goods  sold  and  delivered,  the  plaintiff  having  proved 
the  sale  of  the  goods  to  the  defendant,  and  to  one  J.  S., 
who  were  partners  in  trade.  Lord  Kenyon  held,  that 
c/.  S.  could  not  be  a  witness  for  the  defendant,  to  prove 
that  the  goods  were  sold  to  himself,  and  that  the  defendant 
was  not  concerned  in  the  purchase,  except  as  the  servant  of 
JT,  S.i  for,  said  his  Lordship,  '*  by  discharging  the  defend- 

(a)  4  Taunt.  464.  {h)  Peake*8  N.  P.  Cas.  175.*-3itl  edit.  232. 
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1829.  ant,  be  benefits  himself,  as  be  will  be  liable  to  pay  a  share 
of  the  costs  to  be  recovered  by  the  plaintiff.  In  Simoia 
V.  Smith  {0)9  which  was  an  action  for  the  noD-perfonnanoe 
of  a  contract  against  one  of  several  partners.  Lord  Chief 
Justice  ^£&o/^  said:  that  one  partner  could  not  release 
another,  for  the  purpose  of  making  him  a  competent  wit- 
ness in  a  particular  action. '  So,  in  Cheyne  v.  Koapt  (i), 
in  an  action  for  a  debt  due  by  seyeral  partners,  one  of 
them  w[ho  had  not  been  joined,  in  the  action,  was  held  not 
to  be  a  competent  witness  for  the  defendant,  by  any  re- 
lease from  him,  for  Lord  Ahanley  said :  **  the  partners  were 
all  bound  in  equity,  to  contribute,  and  the  witness  would 
of  course  be  subjected  to  his  share."  So,  here,  when  the 
witness  George  Rix  admitted  that  he  was  a  co-contrac- 
tor with  one  of  the  defendants,  he  was  liable  to  the  costs 
of  the  action,  and  his  testimony  was  properly  excluded. 

.  Mr.  Serjeant  Andrews ,  in  support  of  his  rule.— Al- 
though it  has  been  said  that  the  witness,  George  Bix^ 
must  be  considered  as  a  co-contractor,  as  he  stated  that 
he  was  to  pay  for  the  education  of  his  sbters  conjointly 
with  his  brother  John^  yet,  the  defendant  Oct2  is  not 
liable  in  this  action,  as  he  was  merely  a  clerk  to  a  coal 
merchant;  and  it  must  be  inferred,  that  the  school-bill 
was  to  be  paid  by  John  and  George^  as  they  carried  on 
trade  in  partnership  as  coal  merchants,  and  had  delivered 
coals  to  the  plaintiffs  by  way  of  set  off,  for  the  tuidon  of 
their  sisters;  and  as  the  name  of  Cecil  was  substituted  for 
John  at  the  head  of  the  school-bill  by  one  of  the  plain- 
tiffs, the  Jury  might  properly  have  inferred,  tliat  the  credit 
was  given  to  John  and  George f  independently  of  the  tes- 
timony of  the  latter. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  the 
witness,  George  Rix,  was  properly  rejected.    A  Judge  at 

(a)  1  Ryan.  &  Mood.  29.  (6)  4  Esp.  Rep.  1 12. 
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Nisi  Prius  can  only  determine  whether  the  testimony  of  1829. 
a  witness  be  admissible  or  not^  when  he  ascertains  the  fact 
such  witness  b  called  upon  to  prove;  and  when  George 
Bix  said,  that  he  was  liable  in  conjunction  with  his  brother 
Johnt  who  was  one  of  the  defendants,  for  the  education  of 
their  sisters,  he  admitted  that  he  was  a  co-contractor,  and 
as  such,  it  is  quite  clear  that  he  would  be  liable,  to  contri- 
bute to  the  defendants  towards  the  costs  of  this  action; 
and  it.  is  an  established  principle,  deducible  from  the 
cases  to  which  we  have  been  referred,  that  persons  liable 
to  the. costs  of  the  action  have  an  immediate  interest  in 
the  event,  and  therefore  are  not  competent  witnesses. 

Mr.  Justice  Park.— I  was  most  anxious  to  have  this 
case  le-considered,  and  I  entertain  the  same  opinion .  I 
formed  at  the  trial,  rtv.  that  the  defcsndaht's  brother, 
George  RiXf  was  not  admissible  as  a  witness,  as  he  him- 
self admitted  that  he  was  a  co-contractor,  and  as  such 
he  is  liable  to  contribution  for  the  costs.  By  the  tes- 
timony of  the  writing  master,  the  defendant  Cecil  Rix 
sud,  that. he  wished  to  place  his  sisters  in  some- school, 
and  that  he  went  to  the  plaintiff's  house,  where  his  sisters 
were  afterwards  sent. 

Mr.  Justice  Gaselee. — The  cases  to  which  we  have 
been  referred,  are  an  express  authority  to  shew,  that  a 
liability  to  contribute  to  the  costs  of  the  action  is  a  sub- 
stantial objection  to  the  competency  of  a  witness;  and 
here,  the  witness  expressly  stated,  that  he  was  a  co- 
oontractor  with  one  of  the  defidndants,  in  consequence  of 
which  such  liability  attached.  This  rule,  therefore, 
must  be — 

Discharged. 
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j^^^^       Henley  v.  The  Mayor  and  Burgesses  of  Lyme  Regis. 

c»ar^  the  fine,  ThIS  was  an  action  on  the  case,  in  which  the  plaintiff 
tent,  granted      charged  the  defendants  widi  negligence  in  the  repair  d 
«d^j:^     seawalls, 
of  XjfM  and  xhe  first  count  of  the  dedaralion  stated,  that  on  the  80th 

tbeir  luccetion, 

the  borough,  of  Jtme^  in  the  tenth  year  of  the  reign  of  Charles  the  first,  to 

S\LjX,  wUh  wit,  at  the  parish  of  Lyme  Regis,  in  the  county  of  Dorset, 

»d^m!^da  ^**'  ""^  ***®  sovereign,  by  his  certain  letters  patent,  duly 

10  the  Mme  be-  sealed  in  that  behalf,  after  recitmg  as  therein  was  recited, 

longing;  and 

directed  that  did  for  hiuiself,  his  heirs  and  successors  (amongst  other 
im^^l^!^  things),  give,  grant,  and  cof^rm  to  the  mayor  and  6«fr- 
Swidat^"'  S^^  ^f  Lyme  Regii^  and  their  successors,  the  borough 
owneoaur^Air  or  town  of  Lyme  Regis;  and  also  all  that  the  building 
quay,  aJd'aii  Called  the  picT^  quay,  or  cob  ofLyme  Regis;  with  aU  and 
wiSS  2e  bo.  *w«rttfar  the  liberties,  privileges,  profits,  franchises,  and 
a^^'i^m'  '^•'''*'****^*  '^  ^^  '*""^  town,  or  to  the  said  pier,  quay,  or 
dual  who  had  cob,  in  any^wisc  howsoever  belonging  or  appertaining  i — ^to 
Jury  from^e"'*  have,  hold,  andcujoy  the  aforesaid  borough  or  town;  and 
^  \  mi'hl  ^^'  ^'  ^^^  ^^  building  afinresaid,  called  the  pier,  quay, 
mamtain  an  ac-  OT  cob  of  Lyme  Bcgis,  With  all  and  singular  the  liberties, 
agauiit  Che  ror!  franchises,  privileges,  and  immunities,  to  the  aforesaid 
nrao^'ofdi^^  mayor  and  burgesses  of  the  borough  aforesaid,  and  their 
magei  in  con-     guccesscMTs,  to  the  Only  and  proper  use  and  behalf  of  them 

•equenceofsuch     _  ,;  -,.  ,«•• 

non-repair.  the  same  mayor  and  burgesses  of  the  borough  aforesaid, 
and  their  successors,  in  fee  farm  for  ever;  yielding  of  fee 
farm  to  our  said  late  King  Charles  the  first,  his  heirs  and 
successors,  of  and  for  the  aforesaid  borough  or  town,  with 
its  liberties  and  franchises,  as  in  the  sud  letters  patent  ia 
that  behalf  mentioned;  and  our  said  late  sovereign  King 
Charles  the  first,  did  further,  of  his  abundant  special  grace, 
and  of  his  certain  knowledge  and  mere  motion,  for  him- 
self, his  heirs,  and  successors,  pardon,  rembe,  and  release 
to  the  same  mayor  and  burgesses  of  the  borough  or  town 
aforesaid,  and  their  successors  for  ever,  twenty-seven 
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marks,  parcel  of  thirty-two  marks  of  the  farm  of  the  said 
borough  and  the  liberties  thereof,  anciently  by  letters  pa- 
tent, or  in  any  other  manner,  due;  and  did  direct  that  the 
aforesaid  ikiayor  and  burgesses  of  the  borough  of  Lyme 
aforesaid,  and  their  successors,  aU  and  singular  the 
hmUdingei  banis^  sea^shoree,  and  all  other  mounds  and 
ditches  withih  the  aforesaid  borough  of  Lyme,  Or  to  the 
aforeaaid  borough  in  any^^Wide  belonging,  or  appertainii^, 
tMT  sitaate  between  the  same  borough  and  the  sea,  and 
also  the  said  building  there  called  the  pi^er,  quay,  or  th^ 
tobf  ai  their  own  costs  and  expenses,  thenceforth,  from 
time  to  time  fot  ever,  should  well  and  sufficiently  repair^ 
mainlain,  and  suppott,  as  often  as  it  should  be  necessary 
iw  expedient;  and  furthei^i  did  grant  to  the  aforesaid 
mayor  and  burgesses  of  the  borough  aforesaid,  and  their 
successors,  that  the  mayor  of  the  same  borough  for  the 
time  beii^,  for  ever  thereafter,  should  be  clerk  of  the 
market  within  the  borough  or  town  aforesaid,  and  the  li- 
berties and  precincts  of  the  same }  and  that  the  mayor  of 
the  borou|^  aforesaid,  for  the  time  beings  should  do  and 
eiMCUte,  and  might  and  should  be  able  to  do  and  execute 
there  for  ever,  all  and  whatsoever  to  the  office  of  clerk  of 
the  market  of  our  said  late  King  Charles  the  first's  houses 
lioM  there  pertained  to  be  done  atid  performed;  so,  never- 
tbeless,  that  the  clerk  of  the  market  of  our  said  late  King 
Charles  the  first's  household  for  the  time  being,  together 
with  the  aforesaid  mayor  for  the  time  behig,  might  exer- 
dse  the  office  above  said,  and  intromit  when  he  would  to 
do  any  thing  which  pertained  to  the  office  of  clerk  of  the 
market  there,  in  the  borough  aforesaid,  and  the  liberties 
and  {tfeeincts  of  the  same :  and  further,  our  said  late  King 
Charles  the  first,  for  himself,  and  his  heirs  and  8ucces8(»>s, 
did,  by  hb  said  letters  patent,  give  and  gnmt  to  the  said 
mayor  add  burgesses  of  the  borough  and  town  aforesaid, 
and  their  successors,  all  and  singular  the  fines,  amereta- 


t829. 

Henlet 

r. 

The  M^yor  of 

tiYllfi  llEQIS. 
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1£I29.  mente^  and  sums  of  money  before  the  sdd  clerk  of  the 
'^Sf^j;^  market  of  the  town  or  borough  aforeswl,  or  the  chsik  of 
The  Ma  or  of  ^®  m&rket  of  the  said  late  King  Charles  the  first,  or  his 
Lym I  reoiv.  deputy,  by  either  or  any  of  the  inhabitants  of  the  borough 
or  town  aforesaid,  after  the  date  and  making  of  the  said 
letters  patent,  forfeited,  or  thereafter  to  be  forfeited  and 
assessed  in  the  same  borough : — ^to  have  and  enjoy  to  the 
same  mayor  and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  to  the  use  of  the  aforesaid  mayor  and 
burgesses,  and  their  successors  for  ever,  of  the  said  late 
King  Charles  the  first's  gift,  without  account,  or  any  other 
thing  for  the  same  to  our  said  late  Kfaig  Charles  the  first, 
his  heirs  or  successors,  in  any-wise  howsoever  to  be  ren* 
dered  or  paid,  and  to  be  levied  by  their  own  servants  and 
ministers,  without  estreats  thereof,  to  he  sent  to  the  Ex^ 
chequer  of  our  said  late  King  Charles  the  first.  And, 
moreover,  of  his  more  ample  special  grace,  and  of  his  cer- 
tain knowledge  and  mere  motion,  our  said  late  Kmg 
Charles  the  first,  did  will,  and,  by  letters  patent,  did  for 
himself,  his  heirs  and  successors,  give  and  grant  to  the 
said  mayor  and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  full  power,  authority,  and  licence,  from 
time  to  time  for  ever,  to  dig  stones  and  rocks  in  any  places 
whatsoever  within  the  borough  and  parish  of  the  town 
aforesaid,  out  of  the  sea  and  on  the  sea  shore,  in  the 
borough  and  parish  aforesaid,  adjoining  to  the  said  borough 
or  town^  for  the  reparation  and  amendment  of  the  port  and 
building  aforesaid,  called  the  pier,  quay,  or  cob,  and  other 
necessary  reparations  and  common  works  of  the  same 
town  and  borough,  and  belonging  and  appertaining  to  the 
building  aforesaid ;  and,  our  said  late  King  Charles  the  first 
did  also,  by  his  said  letters  patent,  will  and  grant  to  the 
aforesaid  mayor  and  burgesses  of  the  borough  aforesaid, 
and  their  successors,  that  the  same  mayor  and  burgesses 
and  their  successors,  should  have,  hold,  use,  and  enjoy. 
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and  might  and  should  be  able,  fully,  freely,  and  entirely         1829. 
to  have,  hold,  use,  and  enjoy  for  ever,  all  the  liberties,       henlby 
free  customs,  privileges,  authorities,  acquittances,  and  v. 

licences  aforesaid,  according  to  the  tenor  and  effect  of  the  lymr  regis. 
said  letters  patent,  without  the  let  or  impediment  of  the 
said  late  King  Charles  the  first,  his  heirs  or  successors 
whomsoever,  our  said  late  King  Charles  the  first  willing 
not  that  the  same  mayor  and  burgesses  and  inhabitants 
of  the  borough  or  town  aforesaid,  or  either  or  any  of 
them,  by  reason  of  the  premises,  or  either  or  any  of  them, 
should  be  thereof  hindered,  molested,  aggrieved,  or 
vexed,  or  in  any  thing  disturbed  by  him  the  said  late 
King  Charles  the  first,  or  by  his  heirs,  or  his  or  their  jus- 
tices, sherifis,  escheators,  or  other  the  bailiffs  or  ministers 
of  the  said  late  King  Charles  the  first,  his  heirs  or  suc- 
cessors whomsoe?er;  which  said  letters  patent,  the  mayor 
and  burgesses  of  the  borough  aforesaid,  afterwards,  to 
wit,  on  the  same  day  aforesaid,  to  wit,  at  Lyme  Regis  afore- 
said, in  the  cotmty  aforesaid,  duly  accepted,  and  the  same 
thence  hitherto  have  been  and  still  are  one  of  the  govern- 
ing charters  of  the  said  borough,  to  wit,  at  Lj/me  Regis 
aforesaid*  And  the  plaintiff  further  said,  that  the  said 
mayor  and  burgesses,  from  the  time  of  their  acceptance  of 
the  said  ktters  patent,  hitherto,  have  had,  held,  received,  and 
enjoyed,  all  the  benefits,  profits,  and  advantages  granted 
to  them  by  such  letters  patent  as  aforesaid,  to  wit,  at 
Ijfme  Regis  aforesaid,  in  the  county  aforesaid.  That, 
before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendants  as  thereinafter  next  mentioned,  the 
plaintiff  was  lawfully  possessed  of  and  in  divers,  to  wit,  five 
messuages,  five  cottages,  five  buildings,  and  divers,  to  wit, 
twenty  closes  of  land,  with  the  appurtenances,  situate  and 
being  in  the  county  aforesaid,  to  wit,  in  the  borough  of 
Liyme  Regis  aforesaid.  That,  before  and  at  the  time  of  the 
conunitting  of  the  grievances  by  the  defendants  as  therein- 
after next  mentioned,  divers,  to  wit,  five  other  messuages,  five 
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1889.        Other  ecyltnget,  five  other  buildiagBi  and  divers,  to  wit, 
"^^^^      twenty  closes  of  other  land,  with  the  appitrtenanoes,  A- 
V-  tuate  and  being  in  the  county  aforesaidj  to  wit,  in  the 

Lymb  Rbqis.  borough  of  Lpme  Regis  aforesaid,  were  in  the  posses- 
sion and  occupation  of  divers  persons  as  tenanls  thereof 
respectively  to  the  plaintiff,  the  reversbn  thereof  then 
and  still  belonging  to  the  plamtiff,  to  wit,  at  die  Im»> 
rough  of  Lyme  Regis  aforesaid,  in  the  county  aforesaid, 
all  which  said  several  messuages,  cottages,  buiidiDgi,  and 
doses  c^land,  with  the  appurtimanoes,  before  and  at  the 
times  of  the  committbg  of  the  several  grievances  by  Uie 
defendants  as  thereinafter  next  mentioned,  were  abuttiiig 
aa  or  near  the  seaHshore  there,  to  wit,  at  the  borough 
aforesaid,  in  the  eounty  aforesaid.  That^  before  and  at 
the  time  of  the  sealing  of  the  said  letters  patent^  and  the 
aeceptanee  thereof  as  aforesaid,  by  the  said  mayor  and  bur- 
gesses; and  also,  at  the  time  of  the  committing  of  the  se- 
veral grievances  by  the  defendants  as  thereinafter  nejU 
mentioned,  divers,  to  wit^  ten  buildings,  t«i  badui  Usa  sea- 
shores, and  ten  mounds,  had  been,  and  were  then  reaped 
tively  standing  and  being  within  the  boihough  of  Lyme 
Regis  aforesaid ;  and  divers,  to  wit,  ten  other  buildings,  tea 
other  banks,  ten  other  sea*shores,  and  ten  other  mounds, 
had  been^  and  respectively  were  belonging  and  appertain- 
ing to  the  said  borough ;  and  divers,  to  wk,  ten  other  build- 
ings, ten  other  banks,  ten  other  sea-shoifes,  and  ten  other 
mounds  had  been,  and  were  at  those  tioies  respectively 
standing  and  being  and  situate  between  the  said  borough 
and  the  sea,  to  wit,  in  the  borough  aforesaid,  in  the  county 
aforesaid;  all  which  said  buildings,  banks,  and  sea-sboresy 
and  mounds  respectively^  at  the  times  of  the  committing 
of  the  several  grievances  by  the  defendants  as  therein- 
after next  mentioned,  were  near  to,  and  then  and  there 
constituted  and  formed,  and  were  a  protection  and  safe- 
guard, and  still  of  right  ought  to  form  and  be  a  protection 
and  safeguard  to  the  said  several  messuages,  cottages, 
building's,  and  closes  of  land  of  the  plaintiff*,  with  the  ap- 
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purtenaoees  aforesaid,  and  then  and  there  hare  hindered         1829. 
and  prevented,  and  still  of  right  ought  to  hinder  and  pre-      "henl  t 
vent,  the  sea,  and  the  waves  and  waters  thereof,  from  9^ 

nnung  or  flowii>g  on»  upon,  against,  or  orer  Che  nid  IT..?^^ 
several  messuages,  cottages,  bdildings,  and  closes  of  land 
hsl  aforesaid;  and  all  which  buildings,  banks,  sea«sh(nres, 
and  mounds,  the  defendants,  at  the  times  of  the  oommit- 
tbg  of  the  several  grievances  by  diem  as  thereinafter 
next  mentioned,  were,  under  and  by  virtue  and  in  piursu- 
ance  of  the  aforesaid  letters  patent,  and  the  acceptance 
thereof  as  afomsaid,  liable  to,  and  ought  at  their  own  pro^ 
per  coets  and  charges,  welt  and  sufficiently  to  have  re^ 
paired,  nudntained,  and  supported,  and  still  are  liable  to, 
and  ought,  at  tiieir  own  proper  costs  and  charges,  well 
and  sufficiendy  to  repair,  maintain,  and  support  when  and 
so  often  as  it  should  or  migltt  have  been,  or  shall  or  may 
be  necessary  or  expedient  so  to  do,  so  as  to  prevent 
damage  or  itijury  to  the  said  messuages,  cottages,  buOd* 
ings,  and  doses  of  the  plaintiff,  by  the  sea,  or  the  waves 
or  waters  thereof,  to  wit,  at  the  borough  aforesaid,  in 
the  county  aforesaid. — Yei,  the  defendants,  well  knowing 
the  premises,  and  not  regarding  the  said  letters  patent, 
or  their  duty  in  that  behalf,  but  contriving,  and  wrong-* 
fiilly  and  unjustly  intending,  to  hijure,  prejudice  and  ag«* 
grieve  the  plaintiff,  and  to  deprive  hmi  of  the  use  and  be- 
nefit of  his  several  messuages,  cottages,  buildings  and 
doees  first  above^mentbned;  and  also,  to  injure,  preju** 
dice  and  aggrieve  him  the  plaintiff,  in  bis  reveraicmary 
interest  of  and  in  the  smd  messuages,  cottages,  buildings 
and  doses  secondly  above-mentioned,  so  being  in  the  pos- 
sesaon  and  occupation  of  the  said  persons  as  tenants 
thereof  to  him  the  plaintiff  as  aforesaid,  in  which  he  the 
phmtiff  was  so  interested  as  aforesaid,  theretofore,  to 
wit,  on  the  1st  day  of  January,  18SI,  and  from  thence 
for  a  long  space  of  time,  to  wit,  continually  until  the  com- 
mencement of  this  suit,  to  wit,  at  the  borough  aforesaid, 
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IfW.        in  the  county  aforesaid,  wrongfully  and  unjustly  suffered 
"     "  and  permitted  the  said  buildings,  banks,  sea-shores,  and 

9.  mounds,  to  be  and  continue,  and  the  same,  during  all  the 

LYMsRsais.  ^^  aforesaid,  were  ruinous,  prostrate,  fallen  down, 
washed  down,  out  of  repair,  and  in  great  decay,  for  want 
of  due,  needful,  proper  and  necessary  repairing,  main- 
tainbg  and  supporting  the  same,  to  wit,  at  the  borough 
aforesaid  in  the  county  aforesaid,  by  means  of  which  said 
several  premises,  the  sea,  and  the  waves  and  waters  thereof, 
afterwards,  to  wit,  on  the  said  1st  January,  1821,  and  on 
divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  to  wit,  at  the  borough  afore- 
said, in  the  county  aforesaid,  ran  and  flowed  with  great  force 
and  violence,  in,  upon,  under,  over,  and  agunst  the  said  se* 
veral  messuages,  cottages,  buildings,  and  closes  of  the  plain*, 
tiff,  and  in  which  he  was  so  interested  asaforesaid,  and  there- 
by then  and  there  greatly  inundated,  damaged,  injured,  un- 
dermined, washed  down,  beat  down,  prostrated,  levelled^ 
and  destroyed  the  said  several  messuages,  cottages,  and 
builduigs,  and  the  materials  of  the  same  messuages,  cotta* 
ges,  and  buildings,  together  with  divers,  to  wit,  ten  thou- 
sand cart  loads  of  the  earth  and  soil,  and  divers,  to  wit,  five 
acres  of  the  said  .several  closes,  were  washed  and  carried 
away,  to  wit,  at  .the  borough  aforesaid,  in  the  county 
aforesaid.  By  means  of  which  said  several  premises,  the 
plaintiff  not  only  lost  and  was  deprived  of  the  use,  benefit, 
and  enjoyment  of  his  said  messuages,  cottages,  buildings, 
and  closes  in  that  count  first  above-mentioned,  but  was  also 
thereby  then  and  there  greatly  injured,  prejudiced  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and 
in  the  said  several  messuages,  cottages,  buildings,  and 
closes  in  that  count  secondly  above-mentioned,  so  being 
ill  the  possession  and  occupation  of  the  said  persons  as 
tenants  thereof  to  the  plaintiff  as  aforesaid,  and  in  which 
the  plaintiff  was  so  interested  as  aforesaid;  and  the  plain- 
tiff had  been  and  was»  by  means  of  the  premises  afore- 
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said,  otherwise  greatly  injured  and  damnified,  to  wit,  at 

tlie  borough  aforesaid,  in  the  county  aforesaid.  hbwlby 

The  second  count  stated,  that  Charles  the  first,  by  his  «• 

letters  patent,  after  reciting  as  therein  is  recited,  and  ltms  Rbois. 
after,  among  other  things,  giving  and  granting  to  the 
mayor  and  burgesses  of  the  said  borough  certain  privi- 
l^es  and  advantages^  did  direct  that  the  said  mayor  and 
burgesses,  and  their  successors,  should  from  time  to  time 
for  ever,  when  it  was  necessary  or  expedient,  repair,  at 
their  own  costs,  all  the  buildings,  banks,  sea-shores,  and 
other  mounds,  to  the  borough  belonging  or  appertaining, 
or  situate  between  the  borough  and  the  sea;  which 
said  last-mentioned  letters  patent,  the  defendants  after- 
wards, to  wit,  on  the  said  SOth  Jufte,  at  the  borough 
aforesaid,  in  the  county  aforesaid,  duly  accepted ;  that  the 
plaintiff,  before  and  at  the  time  of  the  committing  of  the 
grievaoces  by  the  defendants,  as  thereinafter  mentioned, 
was  lawfully  possessed  of  divers,  to  wit,  five  other  messua- 
ges, five  other  cottages,  five  other  buildings,  and  twenty 
other  closes  of  lands,  with  the  appurtenances;  and  that  di- 
vers, to  wit,  five  other  messuages,  five  other  cottages,  five 
other  buildings,  and  divers,  to  wit,  twenty  closes  of  other 
land,  were  in  the  possession  and  occupation  of  divers  ten- 
ants to  the  plaintiff,  the  reversion  thereof  being  in  the 
plaintiff;  all  which  messuages,  cottages,  &c.  &c.,  were 
abutting  on  or  near  the  sea-shore;  as  in  the  first  count. 

The  plaintiff  then  averred,  that  before,  and  at  the  time 
of  the  sealing  of  the  said  letters  patent,  and  the  accept^ 
ance  thereof  by  the  said  mayor  and  burgesses,  divers,  to 
wit,  ten  buildings,  ten  banks,  &c,  &c.,  had  been  and  were 
respectively  standing  and  being  within,  and  belonging 
and  appertaining  to  the  said  borough,  and  all  which 
buildings,  banks,  &c;  &c.,  constituted  and  formed,  and 
were  a  protection  and  safeguard  to  the  messuages, 
&C.,  of  the  plaintiff,  aiid  hindered  and  prevented,  and 
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1829.  still  of  right  ought  to  hinder  and  prevent  the  sea,  &c., 
„  "  from  running  or  flowing  on  or  over  the  said  several  mes- 

V.  suages,  &e.,  aU  which  buMings,  banks,  &c.,  the  defend- 

ltmb  RmiI  Ante,  at  the  time  of  the  committing  of  the  several  griev- 
imees  by  them  as  thereinafter  next  mentioned^  were  under 
and  by  virtue  and  in  pursuance  of  the  aforesaid  letters 
patent,  mad  the  aoceptanee  thereof  as  aforesaki,  liiAle  to, 
and  ought  at  their  ovm  proper  costs  and  charges,  weH  and 
suflkieDtly  to  have  repaired,  raanitained,  and  supported, 
and  stiU  are  liable,  and  ought,  at  their  own  proper  costs 
and  chargeSf  well  and  si^ciently  to  repair,  when  and  so 
€»ften  as-  it  should  or  might  be  necessary  or  expedient  so 
to  do.  The  seccmd  count  concluded  by  assigning  a  breach 
by  the  defendants*  suffering  and  pennitting  the  buildmgs, 
banks,  &c.  to  be  ruinous  and  out  of  repair,  as  in  the  first 
count. 

The  third  and  fourdi  counts  charged  the  defendants 
witli  a  liability  to  repair  the  waSs  by  prescriptiott;  and 
the  fifth,  rmtione  ienmra.    Plea— Not  Guilty. 

At  the  trial,  befere  Mr.  Justice  Liitledale,  at  the  Spri^ 
Assizes,,  at  Do$»ehesi€9^f  >808>  after  the  evidence  on  be- 
half of  1^  plaintiff  had  been  dosed,  the  learned  Judge  in- 
timated' an  opinion^  that  he  could  not  be  entitled  to  re- 
cover oa  the  three  last  counts;  upon  which  it  was  agreed 
by  the  counsel  upon  both  sides,  that  a  verdiet  should  be 
entered  for  the  plaintiff  on  the  first  and  second  counts, 
which  charged  the  defendants  under  the  charter,  and  the 
Jury  were  discharged  as  to  the  odier  three. 

Mit.  Serjeant  Meremether,  in.  Eastmr  Term,  ISSS^  ob. 
tain^d*  a  rulci  calling  on  the  plaintiff  to  shew  cause  why. 
the  judgment  should  not  be  arrested  on  the  first  and  se» 
cond  counts,  on  the  ground  that  the  action  could  not  be 
maintained — Firsts  because  the  obligation  of  the  defendants 
to  repair  the  banks  in  question  being  imposed  by  the  char- 

I 
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ter  orleiteispateQtof  King  CAar2^#  the  first,  tbeCrownalme        1829. 

oould  take  advantaffe  of  a  breach  of  either  of  the  conditioBa      ^^T""" 

of  8«ch  charter;  and  that,  if  the  mayor  and  burgesses  of  v. 

LjftBe  failed  to  repair  the  pier,  or  cob,  or  banks,  the  lel*    LvMif  reoiI 

inn  patent  nug^t  be  repealed  by  sckefackut  bo  a&  to  re- 

Test  the  oirigiiial  right  in  the  Ctowd.  Secondfyt  that,  as  the 

ptaifitiff  wa9  a  mere  stranger  40  the  instrument,  he  could 

not  a>Tail  himself  c^n  breach  of  the  condition  to  repair,  aa 

he  ^uld  claim  no  right  under  or  by  virtue  of  the  charter. 

And  La$rtjh  ^^^  although  an  individual  might  maintain 

aa  Mtion  ugainst  a  public  officer,  for  the  neglect  of  a  duty 

which  such  individual  might  call  on  the  officer  to  perform 

of  common  right,  and  without  any  grant,  yet,  that  where  a 

person  cixnld  never  have  obtained  a  given  benefit,  except 

as  resulting  to  kirn  ineidentaUy  fipom  a  contract  between 

the  Crown  and  its  grantees,  the  loss  of  that  benefit  was 

noi  a  sufficient  injury  for  which  he  could  claim  redress  in 

any  sp^caes  of  ai^n.  There  is  a  wide  distinction  between 

misfeasaiice  and  non-feasanee,  the  one  being  the  improper 

pnfonnance  of  some  act  which  might  lawfully  be  done, 

the  other  the  omission  of  sooie  act  which  the  party  is 

bound  ow  ought  to  perfovm ;  and  although  in  the  case  of  The 

Qmeen  v.  The  Inhabitant  of  Stretford{fi),  Lord  Chief  Jus- 

taee  Hota,  eiied  DuneamVs  case  (6),  to  shew  that  inclosing 

tlie  land  next  adjoining  to  a  highway,  would  draw  upon 

tlie  owner  of  the  land  the  charge  of  repairing  the  highway ; 

yet,  kepDe*  the  plaintiff  could  not  compel  the  corporation 

ta  lepaif  the  banks  in  question,  as  they  held  the  land  by 

gKant  or  charter  from  the  King,  to  which  the  plaintiff  was 

aa  pacty*    It  was  incumbent  on  the  plaintiff  to  shew  a 

qpecial  reason  why  the  corporation  ought  to  repair,  as 

diey  are  not  bound  to  do  so  of  common  right;  Tettani  v. 

GaUwiH  (c);  and  in  the  Mayor  of  Lynn  v.  Turner  (in 


(0>  2  Ld.  Rsym.  1169.  (c)  2  Ld.  Raym.  1089;  S.  C.  1 

(&)  Cro.  Car.  366.  Sslk.  360. 
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1829.        error)  {a),  the  plaintiff  aUeged^  that  the  corporation  had  from 
HENtEY      ^°'*®  immemorial  been  used  to  repair  a  certain  creek.  They 
^'  were,  therefore,  bound  by  prescription,  which  might  be 

Lyme  Regis,  the  condition  on  which  they  received  their  charter.  At  all 
events,  the  defendants  cannot  be  deemed  liable  to  repair, 
unless  they  have  funds  for  that  purpose,  which  the  plain- 
tiff has  neither  alleged  lior  proved;  and  the  banks  in  ques- 
tion cannot  be  considered  as  adjoining  to  or  protecting  a 
highway,  nor  can  the  plaintiff  have  any  just  cause  of  com- 
plaint, as  he  has  no  interest  whatever  in  the  charter,  by 
virtue  of  which  alone  the  property  is  vested  in  the  defend- 
ants. 

Mr.  Serjeant  Wilde,  in  Triniig  Term,  1828,  shewed 
cause. — The  main  ground  of  objection  is,  that  the  plain- 
tiff, as  an  individual,  has  no  remedy  against  the  defend- 
ants for  the  non-performance  of  a  supposed  or  alleged 
duty  cast  upon  them  by  the  charter,  as  he  is  a  perfect 
stranger  to  the  deed,  and  therefore  can  claim  no  right 
under  it.  But  the  defendants,  by  the  acceptance  of  the 
grant  from  the  Crown  by  the  then  mayor  and  bur- 
gesses of  Lyme^  upon  condition  of  repairing  and  main- 
taining the  sea-banks  and  the  pier  or  cob;  and  alao, 
as  the  owners  and  occupiers  of  the  soil,  as  alleged  in  the 
first  count  of  the  declaration,  are  chargeable  with  the  re- 
pair of  such  banks,  raiione  tenurm;  and  if  any  individu- 
al sustain  an  injury  by  their  neglecting  to  repair,  he  is 
entitied  to  maintain  an  action  on  the  case  against  them 
for  such  non-repair,  which  clearly  amounts  to  non-feas- 
ance. It  must  be  assumed,  that  the  grant  is  profitable 
to  the  corporation,  and  the  defendants  still  continue 
in  possession  by  virtue  of  the  charter,  and  under  which 
they  are  chargeable  with  the  repairs.  If  an  individual 
sustain  a  personal  injury  by  the  breach  of  a  public  obliga- 
tion, for  instance,  for  the  non-repair  of  a  highway,  it  is  quite 

(a)  Cowp.  86. 
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dear  fhat  he  b  entitled  to  a  compensation  for  such  injury.         1829. 
In  the  case  of  The  King  ▼•  Kerrison  {a\  an  indictment       hbmlby 
diarging  an  indiyidual  with  the  repair  of  a  bridge,  by  «• 

Tn6  IttftTOr  Oi 

reason  of  his  being  owner  and  proprietor  of  a  certain  LYMERian. 
navigation,  was  held  not  to  be  equivalent  to  charging  him 
raiione  tenurof;  and  on  its  being  said  in  the  course  of 
the  argument,  that,  according  to  Hawkins  (6),  and  The 
King  V.  Spiller  (c),  the  words  raiiane  tenura  are  equi- 
valent to  chargnig  the  individual  in  a  que  estate-«-it  is 
a  conoise  form,  importing  that  he  holds  the  land  on 
the  service  of  repairing,  and  that  the  land  was  origi*- 
nally  granted  to  him  on  that  condition;  Lord  EUen- 
borough  asked,  if  ownership  was  not  also  a  compendia 
das  expression,  comprising  the  entire  interest  in  the  soil, 
as  well  as  the  tenure  upon  which  it  is  holden?  In  The 
King  V.  Kerrison  (cQ,  where  certain  persons  and  their 
successors  were  authoriaied  by  act  of  Parliament  to  make 
a  river  navigable,  by  virtue  of  which  they  cut  through 
a  highway,  and  rendered  it  impassable,  and  a  bridge 
was  buik  over  the  cut,  over  which  the  public  passed, 
and  which  had  been  repaired  by  the  proprietors  of  the 
navigation;  it  was  held  that  they,  and  not  the  county,  were 
liable  to  repair,  for  that  it  could  not  be  intended  that  the 
statute  meant  to  vary  the  rights  of  the  commnnityf  and 
impose  upon  them  a  burthen  to  which  they  were  not  before 
liable,  for  that  equity  requires  that  he  who  reaps  the  pro- 
fit should  bare  the  burthen;  and  here,  from  the  facts 
alleged  in  the  declaration,  it  is  evident  that  the  defend- 
ants were  bound  to  repair  ratione  tenura,  vist.  either  by 
TOtueof  the  charter,  or  by  the  ownership  or  occupation  of 
the  soil.  Public  rights  and  interests  must  be  protected  and 
upheld  to  the  fullest  possible  extent.  Although  in  RusseUv* 
The  Men  of  Devon  (tf),  it  was  held,  that  an  action  on  the 

(a)  1  Mau.  &  Sehv.  435.  {d)  3  Mau.  &  Selw.  526. 

(6)  PI.  Cr.  Book  1,  c.  76,  ».  8.  (c)  2  Term  Rep.  667. 

(e)  Styles,  109. 
VOL.  III.  U 
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1829.        case  would  not  lie  by  an  individual  against  the  inbabitanb 
Henlst       ^  ^  county,  for  an  injury  sustained  by  the  former  in  < 


M '  f  ^^^^^'^^^  ®^  *  county  bridge  being  out  of  repair,  yet  that 
Ltmk  rkoii.  case  was  decided  on  the  ground  that  the  defendants  were 
not  a  corporation;  for  Lord  Kenyan  said — ^'The  ques- 
tion is,  whether  this  body  of  men,  who  are  sued  in  the 
present  action,  are  a  corporation,  or  qua  a  corporation, 
against  whom  such  an  action  can  be  maintained."  And 
Mr.  Justice ^#Mtfr«/  said — ''That  if  the  action  could  be 
sustained,  the  public  would  suffer  a  great  inconvenience, 
for  that  if  damages  are  recoverable  against  the  county  at 
all  events,  they  must  be  levied  on  one  or  two  individuals 
who  have  no  means  whatever  of  reimbursing  themselves; 
for  if  they  were  to  bring  separate  actions  against  each 
individual  of  the  county  for  his  proportion,  it  is  better 
that  the  plaintiff  should  be  without  remedy."  That,  how- 
ever, cannot  apply  to  this  case,  as  the  defendants  are  part 
of  a  corporate  body,  duly  constituted  by  letters  patent, 
and  by  virtue  of  which  they  were  boimd  to  repair.  In 
Papham  v.  The  Prior  of  Breamare  (a),  Hanie,  J.,  and 
Thime,  J.,  said:  **  If  he  who  ought  to  scour  a  ditch  does 
not  scour  it,  per  quod  my  land  is  surrounded,  an  action 
upon  the  case  lies/*  In  Steinson  v.  Heath  (6),  in  an  action 
on  the  case  for  toll  traverse,  it  was  objected  that  the 
action  was  only  for  a  non-feasance,  viz.  not  paying,  for 
which  an  action  on  the  case  does  not  lie,  but  debt,  if 
any  toll  be  due: — to  which  it  was  answered,  that  the 
action  lies  without  shewing  the  title  or  the  consideration 
in  the  declaration,  and  several  authorities  were  there 
referred  to,  to  shew  that  case  lies  for  non-feasance; 
and,  among  others,  for  not  repairing  a  bridge  by  which 
I  am  to  pass.  No  distinction  can  be  drawn  between 
an  individual  and  a  corporation,  as  to  the  liability  to  re- 
pair.    In  Yielding  v.  Fay  (c),  it  was  held,  that  an  action 

(a)  1 1  Hen.  4,  83.  (6)  3  Lev.  400.  (c)  Gro.  Elis.  669. 
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on  the  case  lies  against  a  parson  for  not  keeping  a  bull  tot 
the  increase  of  cattle  within  the  parish.  In  RoUe's  Abridge 
memi  (a)»  it  is  said^  for  negligence  in  non-feasance^  an  action 
up<MQ  the  case  lies,  as,  if  he  who  ought  to  repair  a  bridge, 
does  not  repair  it,  per  quad  it  falls,  an  action  upon  the 
case  lies  for  this ;  and  1 1  Hen*  4,  83,  is  referred  to  as  an 
authority  in  support  of  that  doctrine.  But  it  is  said,  that 
the  plaintiff  is  a  stranger  to  the  grant  from  the  Crown,  and, 
therefore,  that  he  cannot  take  advantage  of  it  for  a  breach 
of  any  of  the  conditions  therein  contained.  But  a  grant 
firam  the  Crown  is  not  like  a  grant  from  a  subject ;  for  the 
former  must  be  construed  largely,  and  with  a  view  to  the 
ioleiests  of  the  pubHc  whom  Ae  Crown  represents.  Re- 
servations for  the  benefit  of  the  public  may  be  made  in 
grants  by  individuals  (i);  and  here,  the  grant  was  for  a  pub« 
Be  purpose,  in  which  all  persons  have  an  interest;  and  it 
must  therefore  not  receive  the  same  construction  as  a  pri- 
vate grant  or  charter.  In  Comyns^t  Digest  (c),  it  is  said, 
that  an  action  upon  the  case  lies  against  him,  who  neglects 
to  do  that  wUeh  by  law  he  ought  to  do: — and  a  number  of 
andiorities  are  referred  to  in  support  of  that  position: 
Where,  therefore,  a  party  b  liable  to  perform  a  public 
dttty,  if  he  neglect  to  do  so,  an  injury  sustained  by  an 
faidtividual  for  a  neglect  of  such  duty,  may  be  made  the 
subject  of  an  action  upon  the  case.  In  CaUis  on  Sew- 
en  (d)*  ^  ^  ^Idf  '*  -^  ii^<^  ™^y  1>6  bound  by  his  cove- 
nant to  repair  a  wall,  bank,  sewer,  or  other  such  like  mat- 
ter, and  he  may  bind  himself  and  his  heirs  to  do  tlie  same ; 
but  yet  this  covenant  will  not  bind  his  heirs  after  his  death, 
onleBB  there  be  left  assets  in  fee  simple  to  descend  to  the 
ssid  heir  from  the  said  ancestor  which  made  the  covenant 
But,  if  land  be  charged  therewithal  by  tenure  or  other- 


1829. 
Hbnlet 

V, 

The  Mayor  of 
Ltms  Rkois. 


(a)  Vol.  ],  104,  pi.  1,2. 
(6)  11  Hen.  7y  fol.  12,  pi.  % 
12HeD.7,foL18. 
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(c)  Tit.  Action  upon  the  case 
for  negligence,  (A.  3). 
{d)  Ut  Edit.  90. 
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1829.  wUft  A8^  charge  impofied  upon  land  by  presciiptionj  then 
the  said  Und«  are  therewithal  chargeable  in  cf^uaamque 
fuamus  devenerint;—quQd  uoia.**  Here,  the  King}  aa  Ihe 
LYMt  Rbgir.  grantor,  made  a  reservation  on  behalf  of  the  public,  which 
is  a  good  consideration  for  the  grantees  to  repair,  and 
they  therefore  took  the  property,  subject  to  Ae  charge  or 
burthen  of  such  repairs,  and  as  their  successors  continue 
to  enjoy  it,  they  are  liable  to  any  individual  who  may  sua* 
tain  an  injury  firom  want  of  such  repairs.  In  the  case  of 
The  Mayor  of  Ljfnn  v.  Turner  (a),  which  was  an  action  on 
the  case  against  a  corporation,  for  not  repairing  and 
cleansing  a  creek  into  which  the  tide  of  the  sea  flowed 
and  reilowed ;  as  the  declaration  alleged  that  the  corpora- 
tion had  from  time  immemorial  been  used  to  repair.  Lord 
Mansfield  said — *^  It  states,  therefore,  that  they  are  bound 
by  prescription,  and  it  might  be  the  very  condition  and 
terms  of  their  creation  or  charter/*  Here,  however,  the 
public  at  large  may  be  considered  as  having  an  interest  in 
the  grant,  as  it  is  of  a  public  nature;  and  in  Greael^  v« 
Codling  (&),  it  was  held,  that  if  a  party  sustain  an  indivi- 
dual injury  or  inconvenience  by  the  obstruction  of  a  public 
vray,  he  may  maintain  an  action  on  the  case  against  the 
person  who  caused  the  obstruction*  In  Peter  v.  JCen- 
dal{e)i  a  neglect  of  duty  on  the  part  of  the  owner  of  a 
ferry,  was  held  to  be  no  answer  to  an  action  on  the  case 
for  the  disturbance  of  the  ferry,  although  the  Crown 
might,  on  that  ground,  repeal  the  grant  by  scire  faciae  or 
quo  warranto.  Here,  however,  the  Crown  have  not  in- 
terfered, and  a  mere  neglect  by  the  defendants  to  repair 
the  walls,  will  not  deprive  them  of  their  claim  to  tolls* 
The  corporation  cannot  be  allowed  to  enjoy  all  the  ad- 
vantages arising  from  the  grant,  without  being  liable 
to  the  burthens  it  imposes  upon  them;  and,  although  it 


{a)  Cowp.  86.  Bing.  263. 

{h)  9  B.  Moi>re,  489;  S.  C.  2  (c)  6  Barn.  &  Greu.  703* 
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lAay  be  said^  that  a  manddmtu  might  lie  against  tbeni  to 
compel  them  to  repair,  yet  that  would  not  afford  the  plain- 
tiff redress  for  the  injury  he  has  individually  sustained. 
In  Payne  v.  Rogers  (a),  it  was  decided,  that  if  the  owner 
of  a  house  be  bound  to  repair  it,  he,  and  not  the  occu- 
|Her,  is  liable  to  an  action  on  the  case,  for  an  injury 
sustained  by  a  stranger  from  the  want  of  repair;  and  here 
the  defendants  were  liable  to  repair  the  banks  ratione 
Senmrof,  as  they  were  owners  of  the  frontage:  and,  in  Cat' 
li$  on  Sewers f  it  h  said  (6),  ^*  that  it  seems  that  the  Aronta- 
gers  are  bound  to  the  repairs.'*    In  Ckamley  v.  Winstan* 
ley  and  Wife  (e),  in  an  action  for  a  breach  of  covenant  made 
by  a  wife,  dum  sola,  in  non-payment  of  money  pursu- 
ant to  an  award  which  she  had  covenanted  to  abide  by 
and  perform; — the  declaration  alleged,  that  the  arbitrator 
made  bis  award  after  the  intermarriage  of  the  defendants, 
and  it  was  moved,  in  arrest  of  judgment,  that  the  award 
was  voidy  the  submission  being  revoked  in  law  by  the 
marriage,  and  therefore,  that  no  action  could  be  main- 
tained for  Ae  breach  of  the  award;  but  the  Court  held 
that  the  declaration  (shewing  a  breach  of  the  covenant  by 
a  revocation  of  the  submission  by  the  intermarriage  be- 
tween the  submission  and  the  award),  was  valid  and  suffi- 
cient to  support  the  action,  although  it  was  a  breach  of 
covenant  informally,  and  only  impliedly,  alleged.    So,  in 
Perreau  v.  Bevan  (cf ),  which  was  an  action  against  the 
sheriff,  for  not  taking  due  care  of  a  replevin  bond;  it  was 
held,  that,  assuming  the  plaintiff  in  the  action  had  not  prov- 
ed the  breach  alleged  in  the  declaration,  yet,  as  it  appeared 
thai  there  bad  been  a  breach  of  the  condition  of  the  bond, 
by  leascHi  of  the  plaintiff  in  replevin  not  having  prose- 
carted  his  suit  with  efieet,  the  plaintiff  was  entitled  to  re* 
cover^  although  a  breach  in  that  respect  was  not  formally 


1829. 
Uenlkt 

V. 

The  Mayor  of 
Lyme  Regii^ 


(a)  2  H.  Bl.  350. 
(6)  Page  88. 
(r)  5  East,  266. 


(d)  6  Barn.  &  Cress.  284  j  6\  C. 
8  Dow.  &  Byl  72 
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assigned;  and  here,  it  is  qinte  clear  that  the  breach  is 
jjg^j^gy      sufficient  to  charge  the  defendants  with  the  non-repair  of 
V-  the  wallsi  as  well  by  virtue  of  the  charCer.  as  ratiam: 

The  Mftyor  of  "^ 

Lymk  rbqis.    iemira. . 

Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  Mereweiker,  in 
support  of  the  rule. — The  defendants  are  not  charged  as 
owners  of  the  banks  in  either  of  the  counts  of  the  declara- 
tion; and  there  is  nothing  in  the  first  or  second  eocmts  to 
charge  them  raiione  temtra^  It  does  not  eyen  appear  that 
the  Crown  .were  ever  in  possession  of  the  banks  or  moundsj 
or  that  the  defendants  now  held  or  occupied  them;  fbr,  it 
is  merely  alleged,  that  divers  buildings,  banks,  and  mounds, 
were  standing  within  and  appertaining  to  the  borough, 
and  between  the  borough  and  the  sea ;  and  all  that  was  grant- 
ed by  Charles  the  first  to  the  mayor  and  burgesses,  was  the 
borough,  and  the  building  called  the  pier, quay, or  cob;  and 
the  plaintiff  did  not  prove  that  the  banks  or  walls  in  ques- 
tion were  within  the  borough,  or  between  it  and  the  sea ;  and 
unless  he  could  satisfactorily  shew  that  the  defendants  were 
bound  to  repair  them,  he  could  not  sustain  this  action.  There 
is  nothing  on  the  face  of  the  record  to  shew  that  the  defend- 
ants were  liable  to  the  discharge  of  a  public  duty,  or  that 
they  would  be  subject  to  an  indictment  for  suffering  die 
banks  to  decay,  or  become  ruiiious.  The  charge  as  alleged 
arises  within  the  time  of  legal  memory,  vix.  by. letters  pa- 
tent granted  by  Charles  the  first;  and  a  corporation  can 
only  be  made  chargeable  by  prescription,  or  raiiane  tenura. 
It  is  not  sufficient  for  the  plaintiff  to  allege  grounds  which 
inay  exist,  and  which  may  be  sufficient  to  support  a  pre- 
scriptive right;  but  he  should  have  averred  that  the  de- 
fendants were  bound  to  repair  from  time  immemorial. 
In  the  case  of  The  King  v.  The  Inhabitants  of  Greai 
Broughton,  Mr.  Justice  Ashhursi  said  (a) — *'lf  you  lay  a 

(a)  6  Burr.  2702. 
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chaige  upon  persons  against  common  rights  you  must  then         1B29. 
shew  bow  they  are  bound.    It  is  not  enough  to  shew  that       Henley 
they  immemoriaUy  ought  to  repair :  it  should  be  shewn  that  v. 

they  have  repaired.  So^  in  The  King  y.  The  Inhabitants  of  l/me  RstBis. 
Shield,  which  was  an  indictment  against  the  inhabitants 
of  a  township  for  not  repairing  roads  within  it^  Mr.  Justice 
AsMursi,  in  delivering  the  judgment  of  the  Court  said  (a): 
*'  Where  the  indictment  is  against  a  township,  or  particu- 
lar persons,  it  must  allege,  that,  from  time  immemorial,  they 
were  bound  to  repair;  which  shews  that  the  particular  alle- 
gation is  not  necessary  where  they  are  bound  by  the  gene- 
ral law."  Here,  the  defendants  were  not  bound. to  repair 
by  the  general  law,  nor  raiione  tenurtB,  nor  by  prescrip- 
tion, as  the  plaintiff  has  not  alleged  that  they  were  bound 
to  repair  from  time  immemorial;  or,  in  fact,  that  they  have 
ever  repaired.  In  The  Mayor  of  Lynn  v.  Turner,  Lord 
Mamgfietd  said — ''It  is  alleged  that  the  corporation 
have,  from  time  immemorial,  been  used  to  repair;  it  states, 
therefore,  that  they  are  bound  by  prescription,  and  it 
might  be  the  very  condition  and  terms  of  their  creation 
or  charter.'*  Although  it  is  averred  that  the  mayor  and 
burgesses  accepted  the  charter,  it  did  not  impose  a  duty 
OB  the  defendants  to  repair.  In  The  King  v.  Kerrisan, 
it  was  held  to  be  erroneous  to  charge  an  individual  in  an 
indictmemt  with  the  repair  of  a  bridge  by  reason  of  his 
being  own«r  and  proprietor  of  a  navigation,  as  it  was  not 
equivalent  to  charging  him  raiione  tenurnd;  and  Mr.  Jus- 
tice Le  Blanc  said(i):  ''It  is  admitted,  that  this  wo^ld 
be  the  first  instance  of  the  Court's  upholding  an  indict- 
nient  framed  as  this  is  in  other  than  the  technical  lan- 
guage of  the  law,  by  which  an  individual,  who  is  charged 
with  the  reparation  of  a  bridge,  must  be  charged  '  by 
veason  o{  tenure;  or,  if  it  be  the  case  of  a  corporation,  it 
may  be  done  by  general  prescription."    In  The  King  v. 

(a)  2  Term  Rep.  ill.  (6)  1  Mau.  &  Selw.  441. 
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"^j^^lj]^      stated^  that  the  defendants  (the  mayor,  aMenaen^  and 
V.  burgesses),  had  immemoriaUjf  been  bound,  and  been  used 

Lymb  Ekou,    and  accustomedi  to  repair  a  bridge ;  and  it  was  heldi  from 
the  preponderance  of  the  evidence,  coupled  with  a  chaito 
of  Edward  the  Sixth,  that  they  were  bound  by  praerip' 
tioHf  and  not  merely  by  tenure*    Although  it  may  be  said, 
that  the  Crown  made  the  grant  to  the  mayor  and  burgess- 
es oiLyme^  on  condition  of  certain  services,  yet  there  is  no 
valid  distinction  between  a  grant  from  die  Crown  and  a 
grant  from  an  individual;  and  a  stranger  cannot  avail  him- 
self of  any  reservations  in  such  grant.    Besides,  the  servi* 
ces  reserved  were  not  a  public  duty,  and  even  if  they  formed 
the  condition  of  the  grant,  the  Crown  might  remit  them, 
as  it  did  the  payment  of  the  twenty*seven  marks.    Bui 
the  Crown  cannot  remit  a  public  duty,  and  the  only  ground 
on  which  a  corporatioir  can  be  called  on  to  repair  a  bridge 
or  walls  of  this  description  is,  where  they  are  chargeable 
by  prescription,  or  ratione  tenure.    Lord  Cake  says  (i): 
'^  Murage  is  a  reasonable  toll  to  be  taken  of  every  cart,  &c, 
coming  to  a  town,  for  the  inclosing  of  that  tovm  with  walk 
of  defence  for  the  safeguard  of  the  people  in  time  of  war, 
inaurrection,  tumults,  or  uproars,  and  is  due  other  by 
grant  or  by  prescription.    But  if  a  wall  be  made  which  is 
not  defensible,  nor  for  the  safeguard  of  the  people,  theft 
ought  not  this  toll  to  be  paid,  for  the  end  of  the  grant  or 
prescription  is  not  performed."  Here,  the  totts  or  dues  form- 
ed no  part  of  the  condition  of  the  grant,  and  if  the  gmntee 
neglect  to  render  services  reserved  under  the  grant  of  a 
franchise,  it  is  a  loss  of  the  franchise;  and  if  the  plaintaff  in 
this  case  had  any  remedy  against  the  defendants,  it  was 
by  indictment,  and  not  in  this  form  of  action.    In  The 
King  V.  The  Earl  of  Exeter  (c),  it  was  held,  that  the 
lord  of  a  franchise  was  not,  as  such,  bound  to  repair  a 

(a)  14  East,  348.    (6)  2ud  Instil.  222,  c.  31 .        (c)  6  Term  Re^  Zl^ 
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gaol  within  it»  aldiough  be  miglit  be  subject  to  such  a         1829. 
chaige  by  immemorial  usage,  and  the  indictment  stated 
that  he  had  immemoriaUy  been  used  and  accustomed,  and  v. 

of  right  ought  to  repair  the  gaol  whenever  it  became  de-  LTMif  Rjbois. 
cayed  and  minous*  In  Rose  v.  Miles  (a),  the  defendant 
wrongfiiUy  moored  a  barge  across  a  public  navigable  creek, 
which  was  not  only  a  public  nuisance,  but  the  plaintiff 
was  thereby  impeded  in  his  progress,  and  compelled  to 
carry  his  goods  over  land,  by  which  he  incurred  expense, 
throngh  the  act  of  the  defendant.  So,  in  Grreasly  v. 
Codlings  the  defendant  had  been  guilty  of  mis-feasance, 
by  fastening  a  gate  across  a  public  highway,  by  which  the 
plaintiff  was  not  only  delayed  in  his  journey,  but  obliged 
to  take  a  more  circuitous  route.  These,  however,  were 
cases  of  mis-feasance,  and  a  breach  of  a  public  duty, 
whilst  here,  the  defendants  are  merely  charged  with 
non-feasance,  in  suffering  the  walls  to  be  out  of  repair. 
In  Star  v.  Rookesby  (i),  it  was  decided,  that  where  a 
charge  is  imposed  on  another,  and  that  against  common 
right,  and  the  charge  is  laid  on  him  as  owner  of  the  soil 
or  terre-tenant,  the  plaintiff*,  in  his  declaration,  must  make 
himself  a  good  title.  There,  however,  the  plaintiff*declared 
that  the  tenants  or  occupiers  had,  time  out  qf$nind^  made 
and  repaired  a  fence,  for  the  want  of  the  repair  of  which  the 
action  was  brought.  The  defendant,  therefore,  was  bound 
to  repair  by  prescription:  but  here,  the  first  and  second 
coonts  merely  charge  the  defendants  with  a  liability  to  re- 
pair by  virtue  of  the  grant  or  charter  from  the  Crown.  In 
Keigkley's  case  (c),  it  was  resolved,  that  if  one  who  is  bound 
1^  prescription  to  repair  a  wall  contra  fluxum  maris,  and 
he  keeps  the  wall  in  good  repair,  and  of  such  height,  and 
as  sufficient  as  it  was  accustomed,  and  by  the  sudden  and 
unusual  increase  of  water,  salt  or  fresh,  the  walls  are 
broken,  or  the  water  overflows  the  walls;  in  this  case,  the 

(«)  4  Mau.  &  Sclw.  101.         (6)  1  Salk.  336.        (o)  10  Rep.  139. 
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18S9.        Commisttoiiers  of  Sewers  ought. to  tax  all  sud&perwnB 
Hrnley       ^^^  ^^^^  ^^^  lands  or  tenements,  ftc,  or  haie  or  may  have 
V.  any  loss,  damage,  or  disadvantage,  by  any  manner  of  means 

JIL.TMB  RboiI  in  the  same  places,  according  to  the  quantity  of  their  lands, 
&c.,  for  no  fault  m  this  case  was  in  him  who  ought 
to  repair  it.  Here,  however,  the  allegation  that  the  defend* 
ants  are  liable  to  repair  the  banks,  is  in  general  terms,  and 
without  any  qualification,  and  they  can  only  be  liable  to 
common  repairs,  and  are  not  bound  to  make  good  devasta- 
tions occasioned  by  floods  or  tempests,  or  any  thing  which 
may  be  attributable  to  the  act  of  God.  Besides,  it  is  not  al- 
leged, that  the  plaintiff 's  houses  were  built  or  standing  at 
the  time  of  the  grant,  and  the  defendants  cannot  be  com- 
pelled to  protect  modem  buildings  or  erections ;  and  there 
might  have  been,  and  probably  were,  no  houses  on  the  land 
when  the  grant  was  made.  CallU  says,  that  (a)  he  whose 
grounds  are  next  adjoining  to  a  highway,  is  bound  to  repair 
the  same,  which  is  clearly  not  the  law  at  this  day;  but 
here,  the  plaintiff  should  have  shewn  that  there  was  a  du- 
ty imposed  on  the  defendants  to  repair,  and  to  what  ex- 
tent; and  whether  they  were  bound  to  repair  generally, 
or  merely  to  prevent  the  incursion  of  the.sea* 

Lastly,  the  plaintiff  should  have  alleged  that  the  defend- 
ants had  funds  in  their  hands  applicable  for  carrying  on 
the  repairs,  and  that  they  were  sufficient  for  that  purpose; 
but  he  has  not  shewn  that  the  corporation  ever  received 
any  funds,  and  yet  he  has  charged  them  with  a  general 
liability  to  repair.  Although  it  is  alleged,  that  the  mayor 
and  burgesses  accepted  the  letters  patent,  there  is  nothing 
therein  contained  to  constitute  or  impose  a  condition  on 
them-  to  receive  tolls;  and  in  Jtotte's  Abrtd^meni,  it  is 
said  (i),  '^  If  the  King  grant  an  advowson  in  fee,  and  further 
concessit,  that  the  grantee  may  amortise  this  for  the  souls  of 
the  progenitors  of  the  King ;  this  is  but  a  licence,  and  not  a 

(<!}  Page  88.  {h)  Tit.  CondUion,  C.  pi.  2,  Vol.  1,  p.  407- 
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cooditioii.''  In  otder^  therefore,  to  maintain  thia  aetioii» 
the  plaintiff  should  hare  shewui  either  that  the  defendants 
ivere  bound  lyy  a  public  duty  to  repair  the  banks  in  ques- 
tion, and  which  duty  might  be  enforced  by  indictment,  or 
that  t&ey  had  immemorially  repaired  the  banks,  so  as  to 
make  them  chargeable  by  prescription,  or  that  they  were 
liable  raiione  tenurte* 


1B89. 
Hknlkt 

V. 

The  Mftyor  of 
Lymx  Beois. 


Lord  Chief  Justige  Best. — It  appears  by  the  first 
count  of  the  declaration,  that  the  defendants  in  this  case 
are  the  grantees  of  the  borough  of  Lyme  Regis^  and  of 
the  market,  and  of  certain  tolls  and  dues  arising  from  the 
possession  of  the  per  or  cob;  and  that,  by  an  act  of  Par* 
fiament  relating  to  the  borough  of  Lyme,  which  is  a  pub- 
lie  act,  these  tolls  and  dues  the  corporation  of  Lyme  have 
hoot  all  time  had,  at  least,  from  all  time  within  legal  memory ; 
but  a  Terdict  has  been  found  for  the  defendants  on  all  the 
eounts  which  charge  them  as  being  liable  to  repair  ra^ 
iiome  ienurw;  and  a  yerdict  has  been  found  for  the  plaintiff 
upon  two  counts  only,  which  charge  that  these  tolls  (which 
were  in  the  Crown  before  the  granting  of  the  last  charter, 
and  which  had  been  before  granted  to  the  town  of  Lofme  on 
difierent  terms),  were,  in  the  time  of  ChaHes  the  First, 
granted  to  the  town  and  borough  of  Lyme,  together 
with  the  right  of  digging  stones  upon  the  shore^  to  re- 
pair the  rery  banks  in  question,  in  order  that  they  might 
perform  that  which  I  cannot  but  consider  the  condition  on 
which  the  grant  was  made,  and  whereon  this  questfon 
arises,  rur.  that  the  mayor  and  corporation  of  Lyme, 
and  their  successors,  all  and  singular  the  buildings, 
banks,  sea-shores,  and  all  mounds  and  ditches  within  the 
borough  o(  Lyme,  or  to  the  said  borough  in  anywise  be- 
longing or  appertaining,  or  situate  between  the  same  bo- 
rough and  the  sea,  and  also  the  sud  building  there,  call- 
ed the  pier,  quay,  or  cob,  at  their  own  costs  and  expenses, 
thenceforth  from  time  to  time  for  ever,  should  well  and 
sufficiently  repair,  maintain,  and  support,  as  often  as  it 
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1629.        should  be  necessary  or  expedient    Tlie  dedaratioii  then 

states,  that,  before  the  comnutting  of  the  grieTances  in 

questioni  there  were  five  messaages,  five  cottages,  and 

Lyve'rcois!   ^^^  buildingSi  and  divers  closes  of  land,  with  the  appur-^ 

tenances,  in  the  county  aforesaid,  to  wit,  in  the  boroogh 

aforesaid ;  and  that,  before  and  at  the  time  of  the  cooh 

mitting  of  the  grievances,  &c.,  divers,  to  wit,  five  otheif 

messuages,  five  other  cottages,  five  other  buildings,  and 

divers,  to  wit,  twenty  other  closes  of  land,  situate  and 

being  in  the  county  aforesaid,  to  wit,  in  the  borough 

aforesaid,  were  in  the  possession  and  occupation  of  divers 

persons  as  tenants  thereof  respecttvely  to  theplaintiff,  the 

reversion  thereof  then  and  still  belonging  to  him;  all 

which  said  several  messuages,  cottages,  buildings,  and 

closes  of  land,  with  the  appurtenances,  before  and  at  the 

times  of  the  committing  of  the  several  grievances  by  the 

defendants  as  thereinafter  mentioned,  were  abutting  on 

or  near  the  sea  shore  there,  to  wit,  at  &c.  aforesaid.  The 

declaration  then  states,  that,  before  and  at  the  time  of 

sealing  of  the  said  letters  patent,  and  acceptance  thereof 

by  the  said  mayor  and  burgesses,  and  also  at  the  time  of 

the  committing  of  the  several  grievances,  (so  that  this  aU 

legation  relates  not  only  to  the  time  of  committing  the 

grievances,  but  also  to  the  time  of  granting  the  letters  pa* 

tent),  divers,  to  wit,  ten  buildings,  ten  banks,  ten  sea-shores, 

and  ten  mounds,  had  been  and  were  then   respectively 

standing  and  being  within  the  town  and  borough  of  Lyme 

Regis  aforesaid,  and  divers,  to  wit,  ten  other  buildings, 

ten  other  banks,  &c.,  &c.,  had  been  and  respectively  were 

belonging  and  appertaining  to  the  said  borough,  and  divers, 

to  wit,  ten  other  buildings,  &c.,  were  standing  and  situate 

between  the  said  borough  and  the  sea,  and  then  and  there 

constituted  and  formed,  and  were  a  protection  and  safe* 

guard  (that  is,  at  the  time  of  the  letters  patent),  and  duit 

they  still  of  right  ought  to  form  and  be  a  protection  and 

safeguard  to  the  messuages,  cottages,  buildings,  and  closes  of 

land  of  the  plaintifi*,  with  the  appurtenances,  and  then  and 
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there  have  hindered  and  pre?ented ,  and  still  of  right  ought        1829. 
to  hinder  and  prevent  the  sea  and  the  waves  and  waters      ^^j^^[]^ 
iheMof,  from  running  or  flowing  on,  upon,  against,  or  over  «• 

die  said  several  messuages,  cottages,  buildings,  and  closes  of  ltmb  regis. 
land  aforesaid;  all  which  builduigs,  banks,  sea-shores,  and 
mounds,  the  defendants,  at  the  times  of  the  committing  the 
grievances,  were,  under  and  by  virtue,  and  in  pursuance  of 
the  letters  patent  and  the  acceptance  thereof,  liable,  at 
their  own  proper  costs  and  charges,  sufficiently  to  repair. 
The  first  count  of  the  declaration  then  goes  on  to  state,  that, 
in  breach  of  this  duty,  the  defendants  permitted  these  build- 
ings, sea-banks,  mounds,  &c.,  &c.,  to  be  ruinous,  pros- 
trate, and  decayed,  so  that  the  sea  came  in  and  over-ran  the 
ground^  and  the  cottages  thereon  standing,  and  did  the 
mischief  which  is  the  subject  of  the  present  complaint. 

It  has  been  insisted — First,  that  the  plaintiff  claims  a 
degree  of  protection  which  the  charter  does  not  give  him. 
I  think  there  is  no  foundation  for  that  argument,  as  the 
charter  was  given  expressly  for  the  purpose  of  protecting 
the  bind,  and  probably  at  that  time  there  were  no  houses 
upon  it;  but  the  declaration  goes  on  to  state,  that  the 
banks  and  mounds  which  the  corporation  were  to  keep 
np,  were  for  the  protection  of  the  land  at  the  time  of 
granting  the  charter,  and  that  they  have  since  been 
suffered  to  become  in  such  a  ruinous  state,  that  they 
are  incapable  of  protecting  the  land,  and  consequently 
the  houses  erected  thereon  have  thereby  suffered.  I 
think  the  plaintiff  has  not  made  a  larger  claim  to  protec- 
tion than  he  was  warranted  in  making  under  the  grant; 
and  if  he  is  entitled  to  any  such  protection,  he  may  have 
s  remedy  for  the  absence  of  it,  which  by  this  action  he 
seeks  to  enforce. 

S€eondhf9  it  has  been  insisted,  that  the  Crown  might  pro- 
bably have  a  r^ht  to  complain.  It  is  true  that  this  is  a  grant 
from  the  Crown,  and  it  has  been  urged  that,  if  the  gran- 
tees have  not  complied  with  the  conditions,  the  Crown 
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18291  might  have  a  scire  faeUu  to  toro  then  out|  and  thiU 
deprife  the  corporation  of  Lyme  of  the  rights  ibef 
hold  under  the  charter,  they  not  having  fulfilled  the  trosU 
lVuib'rbouL  upon  which  those  rights  were  conferred  on  them.  But,  on. 
the  other  hand,  it  has  been  insisted,  that  a  private  indivi- 
dual cannot  maintain  an  action  for  any  hojury  he  may  have 
sustained  in  consequence  of  the  corporation  not  having 
performed  the  trusts  which  the  Crown  reposed  in  them  at 
the  time  of  the  grant;  or  rather,  by  their  not  having  ex« 
ecuted  the  duty  which  was  the  consideration  upon  which 
the  grant  was  made. .  Now,  I  take  it  to  be  perfectly  dear, 
that  if  a  public  oflicer  abuse  his  office,  either  by  the  oiwa- 
sion  or  the  commission  of  an  act,  the  consequence  of 
which  is  the  infliction  of  an  injury  on  an  individual,  an 
action  may  be  maintained  against  such  public  officer.  In^ 
stances  of  this  description  are  so  numerous,  that  it  is  un- 
necessary to  refer  to  them.  What  then  constitutes  a  pub« 
lie  officer?  In  my  opinion,  any  person  who  is  appointed  to 
discharge  a  public  duty,  and  receives  a  compensation  for 
the  discharge  of  such  duty,  whether  he  receive  it.  from  the 
Crown  or  not — in  whatever  manner  such  compensation,  be 
made,  he  is  constituted  a  public  officer.  Although,  fab- 
shops  are  created  by  the  Crown,  they  are  not  paid  in 
money,  but  by  estates  which  were  granted  to  them,  and  in 
consequence  of  which  grants  certain  duties  have  been  im«» 
posed  on  them — such  as  holcUng  Ecclesiastical  Courts — 
and  there  can  be  no  doubt,  that,  if  a  bishop  neglect  to 
hold  such  Court,  whereby  an  individual  is  prevented  from 
obtaining  probate  of  a  will,  by  which  he  sustains  an  in- 
jury, that  an  action  would  lie  against  the  bishop  for  the 
consequence  of  such  neglect.  So,  clergymen  are  public 
servants  to  a  certain  extent ;  and  although  they  are  not 
paid  by,  nor  the  emoluments  that  they  receive  .have  been 
derived  from,  the  public,  yet,  they  are  derived  from  the 
owners  of  particular  lands,  who  have  endowed  them  with 
the  glebe  or  lands  which  they  possess  as  such;  and  they 
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have  dttlies  cast  apon  tbem  by  virtue  of  the  tenure  of  such 
lands,  and  tithes  payable  from  other  sources — for  instancej 
they  are  bound  to  administer  the  sacrament;  and  it  has  been 
decided  I  that  if  a  clergyman  refuse  to  administer  it  to  a  per- 
son who  is^  thereby  prejudiced  in  his  civil  rights,  an  action 
is  maintainable  against  such  dergyman.    So,  if  he  were  to 
n^ect  to  register  a  baptism,  in  consequence  of  which  the 
person  who  ought  to  have  been  registered  loses  an  estate, 
there  can  be  no  doubt  but  that  an  action  would  lie  against 
the  clergyman.    The  Bank  of  England  are  paid  by  the 
public  as  public  officers,  and  if  they  refuse  to  transfer 
stock,  an  action  is  maintainable  against  them.     Lords  of 
manors  hold  courts,  which  they  are  obliged  to  do  as  one 
of  the  considerations  on  which  the  lands  have  been  grant- 
ed to  them;  and  if  such  lord  were  to  refuse  or  neglect  to 
hold  a  Court,  by  which  a  copyholder  was  prevented  from 
being  admitted,  there  can  be  no  doubt  biit  that  an  action 
might  be  maintained  against  such  lord.    All  these  cases 
establish  the  principle,  that  if  a  man  take  a  reward--* 
whether  it  be  in  money  from  the  Crown,  or  in  land  from 
the  Crown,  or  in  land  or  money  from  any  individual  for  the 
discharge  of  a  public  duty,  from  that  moment  he  is  quasi 
a  public  officer;  and,  if  through  any  act  of  negligence  or 
abase  in  his  office,  an  individual  sustain  an  injury,  he  is 
entided  to  redress  in  a  dvil  action.     If  that  be  so,  it  is 
quite  clear   that  the  plaintiff  is  entitled  to  recover  in 
tfab  mt,  as  he  has  in  terms  stated,  that  the  defendants, 
as  a  corporation,  had  a  compensation  from  the  Crown  for 
discharging  a  duty  which  they  have  neglected  to  dis^^ 
charge;  and  that,  in  consequence  of  such  neglect,  the 
plaintiff  has  sustained  an  injury,  for  which   he  is  en* 
tided  to  a  compensation  from  them.     But  it  has  been 
said,  that  this  only  applies  to  acts  done,  and  not  to  mere 
omissions.     That  argument  cannot  be  sustained,  because 
it  appears  from  the  report  of  the  case  of  the  Mayor  of 
Lymn  v.  Taylor,  that  the  party  complained  against  was 
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guilty  of  a  mere  omission  or  negligence,  and  not  of  an 
act  of  abuse  of  office.  Although,  therefore,  that  case 
appears  to  differ  in  other  respects  from  the  present,  still 
it  b  an  answer  to  the  last  objection. 

Whether,  therefore,  the  King  was  ever  bound  to  keep 
up  the  sea-banks  or  not,  still,  the  grant  was  made  for 
the  benefit  of  the  public,  for  it  cannot  be  supposed  that 
it  was  meant  to  be  confined  to  the  good  men  of  Lyme^  or 
that  they  alone  should  be  entitled  to  the  advantage  of  it, 
or  expend  the  dues  so  granted  for  their  individual  ad- 
vantage or  private  gratification.  It  was  granted  to  diem 
expressly  for  the  benefit  of  the  public,  and  the  instant 
they  accepted  it,  they  took  upon  themselves  the  responsi- 
bility of  dischargbg  those  duties  to  the  public  which  it  is 
expressly  declared  they  were  to  discharge  at  the  time  they 
accepted  the  borough,  and,  having  neglected  to  do  so, 
they  have  rendered  themselves  liable  to  be  sued.  That 
would  be  my  opinion,  although  I  were  satisfied  that  the 
King  was  never  bound  to  repair  the  banks.  But  I  am 
convinced  that  he  was  at  one  time  bound  to  repair  them, 
and  that  he  has  shifted  the  burthen  which  belonged  to 
him,  upon  those  to  whom  he  has  granted  the  estate*  Now, 
if  the  King  were  bound  to  repair  the  banks,  and  granted 
the  estate  to  certain  persons  on  condition  that  they  should 
do  so,  there  can  be  no  doubt  but  that  it  is  a  valid  and 
binding  condition.  If  a  man,  who  is  bound  to  do  certain 
acts  by  reason  of  the  tenure  of  certain  property,  grant  or 
lease  any  part  of  such  property,  he  may  make  it  a  con- 
dition of  his  grant  or  lease,  that  the  grantee  or  lessee 
should  do  that  which  the  grantor  or  lessor  was  bound 
or  ought  to  do.  I  do  not  mean  to  say  that  the  Kingj 
by  his  general  prerogative,  is  bound,  out  of  any  ftmds 
which  belong  to  him,  to  repair  sea-banks  or  walls.  He 
never  was  so  bound.  In  every  book  or  treatise  on  the 
prerogative  of  the  Crown,  it  is  laid  down,  that  the  King 
is  only  bound  to  take  care   of  and   protect  the   shores 
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mid  lands  adjoining  the  sea,  from  being  overflowed  by 
it:   and    he   is    to    discharge  that  duty  as  it  was  dis- 
charged  before  the  statute  of  Henry  the  eighth,   by 
issuing   commissions   and  making  ordinances  calling  on 
persons  who  had  lands  near  the  sea,,  to  do  their  duty  in 
protecting  theiir  own,  and  the  lands  of  others,  from  the  in- 
cursions of  the  sea.    Now,  here,  it  appears  that  the  King 
.  was  once  the  owner  of  the  lands  and  town  of  Lffme,  as  it  is 
stated  on  the  record  that  he  granted  the  borough  to  the  cor- 
poration of  Lyme,    Although,  therefore,  the  King  might 
not  have  had  all  the  demesne  lands  in  the  town  of  Lyme 
at  the  time  of  the  grant,  yet  it  appears  that  at  some  time 
(and  it  is  but  &ir  so  to  presume),  he  was  the  owner  of  all 
the  lands  in  the  town  of  Lyme;  and  this  may  be  assumed 
firom  the  case  of  Lord  Pelham  v.  Pickersgill  (a),  where  it 
was  decided,  that  if  it  be  shewn  that  a  person  is  lord  of  a 
manor,  a  presumption  may  be  raised,  that,  at  one  time  or 
other,  either  he,  or  his  ancestors,  were  in  possession  of  the 
demesne  of  the  manor;  because  every  one  who  is  at  all 
acquainted  with  the  legal  history  of  this  country,  knows, 
that,  originally,  all  lands  belonged  to  the  lords  of  manors, 
and  was  by  them  granted  out  to  tenants  on  different  con- 
ditions and  on  different,  services.     Proof,  therefore,  that 
a  man  is  lord  of  a  manor,  is  sufficient  to  raise  a  presump- 
tion, that  in  antient  times  he  was  the  owner  of  all  the 
lands  within  the  manor.     If  so,  and  if  the  King  were  lord 
of  the  manor,  and  could  grant  the  borough  oiLyme,  or  the 
sea-shore,  it  is  a  ground  on  which  a  legal  presumption  may 
be  raised,  without  its  being  stated  on  the  record,  that  the 
King  was  at  one  time  the  owner  of  all  the  lands  within  the 
town  of  Lyme*  If,  therefore,  he  was  such  owner,  was  it  not 
his  duty  at  that  time  to  repair  the  sea-banks?  in  CoUm 
on  Sewers  (in  which  the  statute  of  S3  Henry  8,  c.  5,  is  most 
Ainy  and  ably  commented  upon),  it  is  stated,  that  it  is  the 
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1829.  duty  of  the  King,  at  common  law,  to  protect  the  shores 
from  the  running  in,  or  incursions  of  the  waters — but  that 
it  became  necessary,  in  consequence  of  the  sea  gaining  on 
LymbRkou.  particular  parts  of  the  shore,  to  have  higher  banks 
and  mounds  than  particular  individuals  were  bound  to 
put;  and  that,  therefore,  it  was  necessary  to  raise  such 
banks  and  mounds  by  taxation  of  other  parts  of  the  pub- 
lic who  derived  benefit  from  these  walls.  But  who,  in  the 
first  instance,  was  bound  to  rep^r,  or  to  keep  up  the  sea^ 
banks?  There  is  no  material  difference  between  sea- 
banks  and  mounds,  and  sea-walls,  but  both  are  here  stated. 
The  owner  of  the  sea-banks  is  bound  to  keep  them  up; 
and  those  who  had  been  in  the  habit  of  keeping  up  and 
repairing  the  sea-walls,  were  bound  to  keep  them  up. 
CalHs  says  (a): — "  Where  the  grounds  of  any  man  do  join 
with  the  brow  or  front  thereof  to  the  sea,  or  to  great  or 
royal  streams ;  and  in  case  of  the  sea  or  royal  rivers,  the  pro- 
perty of  the  banks  and  grounds  adjoining,  is  and  belongs  to 
the  subject  whose  lands  do  butt  and  bound  thereon ;  but  the 
soil  of  the  sea  and  royal  rivers  do  appertain  to  the  King, 
as  formerly  in  my  tractate  on  rivers  may  appear.  But  in  case 
of  petty  and  mean  rivers,  and  streams,  the  soil  of  them,  as 
well  as  the  banks  thereof,  do  appertain  to  them  whose 
grounds  adjoin  thereto;  so  that  frontage  and  ownership  in 
base  inferior  rivers  do  not  difier;  but  b  great  streams  and 
the  sea  they  do  vary  as  aforesaid:  and  it  seems  that  the 
firontagers  are  bound  to  the  repairs,  and  he  whose  grounds 
are  next  adjoining  to  a  highway  is  bound  to  repair  the  same." 
It  has  been  said,  however,  that  this  is  stated  too  largely; 
and,  certainly,  if  it  is  to  be  taken  that  the  owner  of  lands  ad- 
joining every  hiighway  is  bound  to  repair  the  highway,  it  is 
too  large.  But  what  I  apprehend  t|he  writer  meant  is, 
that  where  a  man  has  inclosed  on  the  highway,  then  he  is 
bound  to  repair  it.    That  is  good  law :— and  in  this  case 

(a)  Page  87. 
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there  is,  in  my  opinion,  no  difference  between  repuring 
great  streams  and  highways.  CalUs  then  says  (a):  ''  The 
ownership  of  a  bank  or  wal]|  or  other  defence,  is  a  sufficient 
warrant  to  impose  the  charge  of  repairs  thereof  upon  the 
owner,  without  being  tied  thereto  by  prescription."  If, 
therefore,  the  ownership  of  a  bank  or  wall  is  sufficient  to 
impose  on  the  owner  the  charge  of  the  repairs  without 
prescription,  the  Ring,  in  this  case,  when  he  granted  the 
banks  or  walls,  must  have  been  the  owner — ^if  not,  he  could 
not  have  made  the  grant:  and  if  he  were  the  owner  of  the 
banks  or  walls,  he,  as  such,  according  to  the  authority  of 
CattiSf  was  bound  to  repair;  and  if,  as  such  owner,  he  was 
bound  to  repair  without  any  prescription; — when  he  made 
the  grant,  why  could  he  not  cast  the  obligation  on  the  gran- 
tees? It  is  clear,  from  what  is  stated  on  the  record,  that  the 
King  was  bound  to  repair,  as  owner  of  the  town  of  Lyme 
Begisg  (which  probably  is  so  called  from  the  property  of  the 
town  being  in  the  King);  and  if  so,  he  was  bound,  as  the 
owner  of  the  lands  in  the  town,  and  as  the  owner  of  the 
banks  and  walls  in  question,  to  repair  them  when  he  made 
the  grant  to  the  town.  When  he  granted  to  the  corpora- 
tion of  Lyme  the  profits  and  advantages  of  the  tolls  and 
dues,  he  transfenred,  at  the  same  time,  the  liabilities  which 
the  recapt  of  those  profits  and  advantages  imposed  upon 
him,  to  those  to  whom  he  had  transferred  them,  and  from 
the  instant  the  grant  was  made,  the  Uability  which  was  ori- 
ginaHy  in  the  King — not  as  King,  but  as  owner  of  the 
kmdB  of  Lyme  Regis — was  transferred  to  those  to  whom 
be  transferred  the  property,  rt«.  to  the  corporation  of 
Lyme.  It  seems  to  me,  therefore,  that  if  it  be  necessary 
that  it  should  appear  that  there  was  any  liability  in  the 
King  to  repair,  it  does  so  most  distinctly  by  what  is 
slated  on  the  record,  and  by  what  we  are  also  bound  to 
take  notice  of,  ruv.  the  act  of  Parliament.  That  being 
the  case,  I  am  of  opinion  that  it  sufficiently  appears  by 


1829. 
Henlby 

The  Mayor  of 
Lyme  Regis. 
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1829.        the  record  that  the  defendants  were  bound  to  repair. 

Henley       ^"'  *'  ^*^  ^®®"  ®*^^>  *^**  ^*  ^°^^  "^^^  appear  that  they 
«•  have  any  funds  for  that  purpose : — but  so  long.as  they  hold 

The  Mayor  of  ii»  i  ai  i_ 

Lyme  Rbgm.  the  estate,  whether  it  produces  funds  or  not,  they  are 
bound  to  repair;  and  when  they  do  not  chuse  to  under- 
take the  repair,  they  may  desire  the  King  to  take  baek 
the  estate.  The  moment  they  accepted  the  charter, 
they  contracted  the  liability  to  repair  the  walls;  and 
that  liability  will  attach  itself  to  them  as  long  as  they 
continue  to  be  the  owners  of  the  estate.  It  would  be 
highly  dangerous  to  allow  a  corporation,  which  takes  lands 
under  the  circumstances  in  which  this  corporation  has 
taken  them,  to  say — "  Although  we  have  taken  the  lands 
cum  onere,  and  subject  to  these  repairs,  we  have  no  funds 
to  enable  us  to  repair.*'  In  such  a  case,  it  would  be  ne- 
cessary for  the  Court  to  inquire  how  those  funds  have 
been  employed  or  used ;  but  it  would  be  an  extremely  im« 
proper  thing  to  impose  the  necessity  for  such  an  inquiry 
on  any  Court.  It  is  said,  that  the  learned  Judge  who 
tried  the  cause  rejected  evidence  in  this  respect;  and  he 
did  perfectly  right  in  so  doing.  The  public  have  nothing 
to  do  with  that  question ;  nor  has  the  plaintiff:  all  the  latter 
had  to  inquire  into  was,  who  were  liable  to  repair  the  walls. 

On  these  grounds,  I  am  of  opinion,  that  there  is  no 
reason  to  arrest  the  judgment  which  has  been  entered  up 
on  the  two  first  counts  of  the  declaration. 

My  brother  Gcuelee  has  intimated  to  me  that  the  de- 
fendants can  only  be  commonly  liable  to  repair,  or  td  keep 
the  walls  &c.  in  sufficient  repair.  This  is  certainly  all 
they  are  bound  to  do.  I  remember  an  issue  directed  by 
the  Lord  Chancellor,  and  which  I  tried  at  Gloucester ^  to 
ascertain  whether  the  owners  of  certain  lands  in  that  coun- 
ty, who  were  bound  to  keep  certain  sea-banks  or  mounds  in 
repair,  were  answerable  for  a  particular  loss  that  had  hap- 
pened; and  I  was  directed  to  inquire,  whether  tlie  loss 
had  accrued  in  consequence  of  an  extraordinary  high  flood 
of  the  sea,  or  in  consequence  of  the  mounds  not  being  kept 
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in  proper  repair.  The  Jury  found,  that  the  mounds  were 
kept  in  good  repair,  and  that  the  accident  had  happened 
firom  such  a  high  tide  as  had. never  before  been  known, 
from'  the  circumstance  of  a  strong  westerly  wind  blowing 
up  the  river  at  the  time  of  high-water;  and  it  was  said, 
that  although  the  person  who  was  bound  to  keep  up  the 
mounds,  was  bound  to  keep  them  in  a  proper  state,  still  that 
he  was  not  bound  to  build  them,  so  as  to  protect  the  land 
from  any  deluge  which  it  might  please  Providence  to  send. 
So,  here,  I  should  say,  that  if  it  had  appeared  that  the 
damage  had  not  happened  from  any  defect  in  the  walls, 
but  from  an  extraordinary  high  flood,  the  defendants  would 
not  have  been  liable  for  the  damage,  or  bound  to  make 
good  the  repairs.  But  it  was  decided  in  the  case  of  The 
King  V.  The  Commissioners  of  Sewers  for  Essex  (a),  that, 
if  a  man  is  bound  to  repair  sea-walls,  although  the  flood 
be  very  high,  yet,  if  the  Jury  find  that  the  walls  were  out 
of  repair,  he  is  liable,  because  he  was  bound  to  repair; 
for  probably  the  high  flood  would  not  have  occasioned  the 
mischief,  if  the  walls  had  been  in  the  state  in  which  he  was 
bound  to  keep  them.  Let  us  apply  that  doctrine  to  the 
present  case.  If  there  had  been  a  high  flood,  or  an  extraor- 
dinarily high  tide,  it  was  matter  of  defence.  But  it  is  dis- 
tinctly stated  on  the  record,  that  the  mischief  happened 
from  the  w^ls  being  suffered  to  lie  prostrate,  ruinous,  and 
in  decay ;  so  that  the  mischief  did  not  arise  from  the  act 
of  God,  which  is  not  to  prejudice  any  one,  according  to  the 
well  known  maxim  of  law ;  but  the  mischief  arose  entirely 
from  the  negligence  of  man,  and  from  such  negligence  alone. 


1829. 


Henley 

V. 

The  Mayor  of 
Lyme  Regis. 


Mr.  Justice  Gasrlee. — It  has  been  stated  in  the  course 
of  the  argument,  that  the  obligation  to  repair  is  alleged  too 
largely  in  the  declaration,  (it  being  laid  to  keep  the  walls 
in  repair,  so  as  to  prevent  the  waves  of  the  sea  from  over- 
flowing the  lands);  but,  by  analogy  to  the  case  of  a  com- 


(o)  1  Bam.  &  Cress.  477;  S.  C.  2  Dowl.  &  RyL  700. 
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1829.        mon  carrier,  whose  liability  arbes  from  his  duty  to  cany 
Henley       ^f^^V  <u>d   securelyi  it  is  not  necessary  to  state  the 


V. 


exceptions  of  the  act  of  God  and  the  King's  enemies, 
LymbRkois,  they  being  the  well-known  exceptions.  The  liability 
of  the  carrier  may  be  stated  generally.  So,  here,  it  was 
properly  alleged  to  be  a  general  obUgation  on  the  part 
of  the  defendants  to  repair  the  walls;  and  if,  by  the  act 
of  God,  an  extraordinary  storm  had  come  on,  and  occa- 
sioned the  damage,  that  wouU  have  been  matter  of  de- 
fence: but  it  was  not  necessary  to  qualify  the  allegation  in 

the  declaration. 

Rule  discharged. 


In  an  action  on  ^^  ^^0  following  Michoehnos  Term,  rj«.  on  the  12th  No- 
in*  thTde&Sir  ^^^^^»  1828,  an  application  was  made  to  the  Court  by 
antt  (a  corpo-     Mr.  Serjeant  Wilde^  on  the  part  of  the  phuntifF,  that  the 

rate  body),  with  ..,,  ,,,,  .*  , 

die  non-repair  posica  might  be  amended,  and  the  verdict  entered  up  on 
tibe'dedaradon  ^^  ^^^  count  of  the  declaration  only.  Upon  which  the 
contained  fi?e      Lord  Chief  Justice  ordered  the  above  rule  for  discharg- 

counts,  the  two     ^  ,       ,  i    ^ 

first,  BtaUng  the  ing  the  motion  in  arrest  of  judgment  to  be  suspended,  and  an 
biiity  to"repair^  application  to  be  made  to  the  learned  Judge  who  presided 
S!aJter"from*the  **  *®  *"*^ »  ™^  **  ^^  afterwards  directed,  that  all  further 
Crown,  and  the  proceedings  in  the  cause  should  be  stayed,  until  the  fiir- 
•cription,andfa-  thcr  Order  of  the  Court.  The  parties  accordingly  attend- 
IhTtrL^erdkt  ^^  before  Mr.  Justice  Litikdak,  on  the  18th  December, 
T"  w[*dffb  ^^828;  and  after  hearing  counsel  for  the  plaintiff  and  de- 
consent,  on  the  fendants,  he  declined  to  interfere,  on  the  ground  that  the 
and  the  Jury  '  verdict  had  been  entered  for  the  plaintiff  on  ^ejlrsi  amd 
aTto  SToSeT*  *^^^^  counts,  by  the  consent  of  counsel  on  both  sides  at 
three.    The  the  trial;  and  he  therefore  said,  that  be  did  not  feel  him- 

Court,  on  the  _  _  ^    •         i       .  i  <•    i 

application  of  self  Warranted  in  altering  the  terms  of  that  agreement 
dered"h!fjL?Ja  without  the  assent  of  both  parties;  and  on  the  defendants' 
to  be  amended,  refusal  to  have  the  postea  amended,  by  entering  the  ver- 
to  be  entered  on  dict  on  the  fifst  count  Only,  the  learned  Judge,  at  the 

the  first  count 

only,  alUiough  the  Judge  who  tried  the  cause  declined  to  interfere  :^^>n  the  grounds  that  the  end^noe 

was  applicable  to  both  countii  and  that  separate  damages  could  not  have  been  Ibttad  ori 
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pkintiff's  request,  sent  his  notes  of  the  trial  to  the  Lord        1^29. 
Chief  Justice  of  this  Court*  Hbmlby 

V. 

In  the  kst  Hilary  Term,  Mr.  Serjeant  fFilde  obtain-  JIj^^Kf 
ed  a  rule  umi,  that  the  verdict  might  be  entered  on  the 
first  count;  and  he  produced  affidavits,  which  stated  that 
all  the  evidence  adduced  at  the  trial  was  applicable  to 
that  count;  and  he  submitted,  that  although  it  was  usual 
to  make  an  application  of  this  nature  to  the  Judge  who 
tried  the  cause,  still,  that  this  Court  not  only  had  ju- 
risdiction^  but  were  fully  authorized  to  order  a  verdict  to 
be  entered  on  any  particular  count  of  a  declaration.  And 
he  referred  to  the  cases  oi  Eliot  v«  Skypp  (a),  Williams  v.. 
Joues  (6),  Hankey  v.  Snnih  (c),  Newcomb  v.  Green  {d), 
Spencer  v.  Goier  (e),  Petrie  v.  Hannay  (/),  WiUi€ms  v. 
Breedon  (jg\  and  Doe  d.  Church  v.  Perkku  (A). 

Mr.  Serjeant  Taddjff  in  the  last  Term,  was  about  to 
shew  cause,  when  the  Court  ordered  the  rule  to  be  en- 
larged to  the  present  Term,  in  order  that  they  might  look 
into  the  authorities  on  the  subject. 

Mr.  Seijeant  Toddy  and  Mr.  Serjeant  Mereweiher  now 
shewed  cause,  and  insisted  that  this  Court  had  no  autho- 
rity to  interfere  without  the  concurrence  of  the  Judge 
who  tried  the  cause ;  and  as  the  counsel  for  both  parties 
expressly  agreed  at  the  trial,  that  the  verdict  should  be 
entered  on  the  first  and  second  counts,  such  agreement 
was  conclusive;  and  the  learned  Judge  most  properly 
thought  that  he  was  bound  by  it.  In  all  the  cases 
referred  to  in  support  of  the  application,  there  was  no 
consent  of  the  parties  that  the  verdict  should  be  taken 
on   any  particular  counts;    and,  although  in  Richard' 

(a)  Cro.  Car.  338.  (e)  1  Hen.  BL  78. 

(6)  Cooke's  Caa.  Prac.  1 18.  (/)  3  Term  Rep.  669. 

(c)  Barnes,  449.  (g)  I  Bos.  &  Pul.  329. 

(rf) 2 Str.  \\97;  S.C,\  Wih. 33.  (A)  3  Term  Rep.  749. 
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son  V.  MeUUk  (a),  where  the  declaration  contained  some 
counts  which  were  bad  in  law,  and  the  Jury  found  a 
general  verdict  for  the  plaintiff,  but  the  evidence  ap- 
plied to  the  first  count  only,  this  Court,  even  after  argument 
in  error  in  the  Court  of  King's  Bench,  allowed  the  postea 
to  be  amended,  by  entering  the  verdict  for  the  plaintiff  on 
the  first  count,  and  for  the  defendants  on  the  others: — ^yet 
there,  the  application  was  made  by  the  advice  of  Lord 
Giffard,  who  tried  the  cause,  and  who  had  been  promoted 
to  theoflSce  of  Masterof  the  RoUSf  after  the  trial,  and  before 
the  rule  for  the  amendment  was  obtained.  The  Court,  there- 
fore, had  not  only  his  notes  of  the  trial  before  them,  but 
his  express  wish  that  the  motion  should  be  made.  In 
Spencer  v«  Goier,  the  Court  said,  that  they  would  not 
alter  a  verdict,  unless  it  clearly  appeared  on  the  face  of 
it,  that  the  alteration  would  be  agreeable  to  the  inten- 
tion of  the  Jury;  and  here,  counsel  consented  that  the 
verdict  should  be  entered  for  the  plaintiff  on  the  two 
first  counts,  before  the  defendants  had  called  all  their 
witnesses.  There  is  a  wide  distinction  between  the  first 
and  second  counts ;  and  it  is  quite  clear  that  the  latter 
cannot  be  supported  at  law,  as  the  plaintiff  has  not  alleged 
that  the  defendants  became  possessed  by  virtue  of  the 
charter,  but  merely  that  they  accepted  it.  Although  in 
Eddowes  v.  Hopkins  (6),  upon  a  general  verdict  on  a  de- 
claration consisting  of  different  counts,  some  of  which  were 
bad  in  point  of  law,  and  evidence  had  only  been  given  on 
those  which  were  good; — it  was  held,  that  the  verdict 
might  be  amended  by  the  Judge's  notes,  yet,  that  was  an 
action  of  assumpsit,  founded  on  a  breach  of  contract;  and 
Mr.  Justice  Butter  drew  the  distinction  between  a  case 
where  the  cause  of  action  arises  on  a  contract,  or  for  a 
tort;  as  in  an  action  for  words,  where  some  actionable 
words  are  laid,  and  some  not  actionable,  and  evidence 
given  of  both  sets  of  words,  and  a  general  verdict;  there. 


(a)  11  B.  Moore,  104 ;  A'  C.  3  Biag.  334.        (A)  1  Doug.  376. 
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the  posted  cannot  be  amended,  because  it  would  be  im-         1^^^- 
possible  for  the  Judge  to  say  on  which  of  the  counts  the       henley 
Jury  had  found  the  damages^  or  bow  they  bad  apportion-  *'* 

ed  them.  So,  in  Bichardson  v.  Mellish,  the  plaintiff  ,  Ltme  Requ. 
brought  assumpsit  for  a  breach  of  an  agreement;  whilst 
here,  the  defendants  are  sued  in  tort;  and  as  the  evidence 
applied  equally  to  both  counts  on  which  the  verdict  was 
entered  up,  and  one  is  not  sufficient  in  law,  the  defendants 
are  entitled  to  a  vemre  de  novo.  There  is  a  great  differ- 
ence between  charging  the  defendants  with  a  liability  to 
repair  by  virtue  of  their  being  possessed  under  the  letters 
patent,  or  by  the  mere  acceptance  of  the  charter;  and  the 
charter  ought  to  Iiave  been  set  out  as  fully,  and  with  the 
same  precision,  in  the  second  count  as  in  the  first,  to  make 
the  defendants  liable  in  an  action  for  non-feasance.  In 
Grant  t.  Astk,  which  was  an  action  of  assumpsit  by  the 
lord  of  a  manor,  for  fines  on  admission  to  a  copyhold, 
and  the  declaration  contained  several  counts,  some  stating 
one  fine  to  be  payable,  and  others  several;— and  entire  da- 
mages were  assessed  for  the  plaintiff,  and  the  defendant 
brought  a  writ  of  error,  the  Court  awarded  a  venire  de 
nopo,  and  Lord  Mansfield  said  (a):  ''In  civil  cases  the 
rule  is  now  settled,  and  we  have  gone  as  far  as  we  can  by 
allowing  verdicts  to  be  amended  by  the  Judge's  notes.'* 
Here,  however,  the  Court  will  not  interfere,  as  the  Judge 
who  tried  the  cause  refused  to  sanction  the  amendment ; 
and  if  it  were  permitted,  it  would  be  inconsistent  with  the 
express  agreement  entered  into  by  the  parties  at  the  trial, 
which  ia  conclusive  on  them,  and  by  which  they  must 
be  bound* 

Mr*  Serjeant  fVilde,  in  support  of  his  rule. — The  learn- 
ed Judge  intimated  a  clear  opinion  at  the  trial,  that  the 
plaiotifiT  was  entitled  to  a  verdict  on  the  two  chartered 
counts,  in  which  the  cause  of  action  is  the  same,  and  in 

(a)  2  Doug.  730. 
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1829.        which  the  defendants  are  chained  with  a  BabiUty  to  re- 
'^^      pair  under  and  by  yirtue  of  the  charter.    The  same  evi- 
•-  dence  was  clearly  applicable  to  both,  and  several  damages 

ltmb  Rbois.  conld  not  be  assessed;  and  it  is  a  well  known  and  esta* 
blished  rule,  that  if  a  plaintiff  declare  for  the  same  cacue 
of  action  in  several  counts,  and  the  Jury  find  a  general 
verdict,  the  Court  may  direct  it  to  be  entered  up  on  those 
counts  to  which  the  evidence  applied.  The  consent  of  ooon* 
sel  at  the  trial,  to  have  the  verdict  entered  oathe  two  first 
eounts,  was  not  meant  to  restrain  the  plaintiff  finom  enter- 
ing it  upon  tbejirst,  but  merely  to  confine  him  to  those 
two  counts  alone;  and  the  Jury  were  discharged  as  to 
the  others,  which  charged  the  defimdants  with  a  liabl* 
lity  to  repair  by  prescription,  and  raiione  tenwr€t.  The 
plaintiff  proved  that  the  defendants  were  liable  to  repair 
by  virtue  of  the  charter,  which  distinguishes  this  case 
from  an  action  for  words,  where  some  are  actionable  and 
some  not: — and  in  Lee  v.  Muggeridge  (a),  where  a  gene- 
ral verdict  was  taken  for  the  plaintiff,  the  Court  compel* 
led  him  to  elect  on  which  count  it  should  be  entered  up; 
and  here,  as  the  Judge's  notes  have  been  transmitted  to 
the  Court,  they  have  clearly  an  authority  to  order  the  jnos* 
tea  to  be  amended  on  the  terms  as  prayed. 

Lord  Chief  Justice  Tindal. — The  plaintiff  has  apfdied 
to  us  for  leave  to  enter  the  verdict  found  for  him  in  this 
cause,  on  the  first  count  of  the  declaration  only,  although, 
at  the  trial,  it  was  entered  by  the  consent  of  the  plain* 
tiffs  and  defendants*  counsel  on  the  first  and  seccmd 
counts,  which  charged  the  defendants  with  the  repair  of 
the  banks  in  question,  by  virtue  of  a  charter  from  the 
Crown.  On  looking  at  the  nature  of  the  agreement  between 
the  parties,  we  are  of  opinion  that  we  shall  substantially 
carry  it  into  effect  by  acceding  to  the  plaintiff's  request. 
If,  indeed,  damages  could  have  beeii  given  on  the  second 

(o)  5  Ttunt.  36. 
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count,  which  could  not  have  been  given  on  the  first,  or  1^^- 
the  ground  of  action  in  each  count  were  substantially  dif- 
ferent, we  would  not  have  yielded  to  the  application,  with- 
out the  sanction  or  concurrence  of  the  learned  Judge  who  lymb  RbgiI 
tried  the  cause.  But,  on  looking  carefully  through  the 
whole  of  the  declaration,  it  appears  to  us  that  the  cause 
oi  action  in  the  first  and  second  counts  is  in  substance  the 
same*  The  same  charter  is  set  out  in  both,  and  the  only 
diffeienoe  is  in  the  mode  of  setting  it  out  No  separate 
damages  could  possibly  have  been  given,  as  both  counts 
contain  the  same  cause  of  action,  and  the  same  evidence 
was  applicable  to  both.  The  only  distinction  is,  that,  in 
the  firsts  the  liability  of  the  defendants  to  repair  is  alleged 
to  be  in  consequence  of  their  being  in  possession  under 
the  charter;  and  in  the  second,  the  liability  is  stated  to 
be  imposed  on  them  by  virtue  of  their  acceptance  of  the 
charter.  We  shall  therefore  carry  the  agreement  into 
efiect  by  allowing  the  plaintiff^  to  enter  up  his  verdict  on  the 
first  chartered  count,  in  which  he  supposes  that  his  cause  of 
action  is  more  fully  and  accurately  stated.  If,  indeed,  we 
were  to  refuse  the  application,  and  a  Court  of  error  should 
consider  the  second  count  not  to  be  substantially  good, 
and  a  venire  de  novo  were  to  be  awarded,  we  should  be 
only  puttmg  the  parties  to  unnecessary  expense,  because 
the  plaintiff  would  be  entitled  to  damages  on  the  first 
count  only,  the  cause  of  action  being,  in  substance,  the 
same  in  both.  The  rule,  therefore,  to  enter  the  verdict 
on  the  first  county  must  be  made — 

Absolute,  on  payment  of  costs. 


BIr.  Serjeant  Taddy  insisted  that  the  first  count  was 
bad  in  substance.  But  the  Court  held  that  it  was  now  too 
late  to  raise  an  objection  to  it;  and  that  the  defendants 
might,  if  so  advised,  bring  a  writ  of  error,  and  question  its 
validity  in  the  Court  above. 
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j^27fh.  Partington,  Genti  one  &c.  r.  Wyatt. 

Aruicibrjttdg-  A.  RULE  for  judgment  as  in  the  case  of  a  nonsuit,  for 

ai«e  ofVnMi-  ^^^  proceeding  to  trial  in  this  cause,  at  the  Sittings  in  Lou- 

*^2||^°o^  dan,  was  discharged  in  the  last  Term,  vix.  on  Saturday ^  the 

trimi  at  the  Sit-  SOth  of  May,  upon  the  plaintiff's  giving  a  peremptory 

to  notice?w!u  Undertaking  to  try  at  the  next  Sittings;  hut  the  rule  was 

Sir**w!^ffT"  "*®'**  *®  *^  ^^®***     ^P^"  *®  Monday  following,  viz.  on 

giTingaperemp-  (he  1st  of  June  last,  the  following  rule  was  drawn  up  by 

tory  undertak- 

tng  to  try  at  the   COUSCUt — 

next  Sitdngs. 

The  rule  was  •!•  Partington,  Gent.,  one  &c.,  v.  Wyatt. 

AftenraPdaT*^  Upon  reading  a  rule  made  in  this  cause  on  Friday  the 
another  rule  waa  ggnd  of  May,  and  the  affidavit  of  the  plaintiff  in  this 

drawn  up  by  .      i^'  i    i.  i  .  . 

Gonaantofthe     cause,  and  upon  hearing  counsel  for  both  parties: — it 

whicrit^wai  ^  is  ordered,  that  the  said  rule  be,  and  the  same  is  hereby 

A^^Wntiff  discharged;  the  plaintiff,  by  his  counsel,  hereby  under- 

should  pay  taking  peremptorily  to  proceed  to  the  trial  of  this  cause, 

his  ooats  for  not  at  the  Sittings  after  the  next  Trinity  Term,  to  be  holden 

friS1»t*Ae  for-  ^*  Guildhall,  in  and  for  the  city  of  London.— And  it  is 

mer  Sittings,  further  Ordered,  that  the  plaintiff  do  and  shall  pay  to  the 

unless  the  plain-  »  r  r  J 

tiff  should  shew  defendant,  or  his  attorney,  costs  to  be  taxed  by  one  of 
to  the^rontrary,  the  Prothonotaries  of  this  Court,  for  the  plaintiff's  not 
I^ul^^uhe  proceeding  to  the  trial  of  this  cause,  at  the  Sittings  after 
timeofuxaUon.   Trinity  Term,  1828,  and  also  at  the  Sittings  after  the  last 

TheProthono-      ,^.   ,       ,  ^  .         i   T       . 

tary  having  re-  Mtchoelmas  Term,  pursuant  to  notice  duly  given,  unless 

ihrdefendant  ^hc  plaintiff,  after  notice  of  this  rule,  shall  shew  sufficient 

such  cosu,  the  cause  to  the  said  Prothonotary  to  the  contrary,  at  the 

to  direct  him  to  time  of  such  taxation. 

review  his  tax- 
ation. 

On  the  attendance  of  the  parties  before  the  Protho* 
notary  in  the  course  of  the  last  vacation,  the  defendant 
claimed  costs  incurred  by  him  and  his  witnesses,  during 
six  days'  attendance  at  the  Sittings  after  the  last  ilfi- 
ehaehnas  Term,  on  which  latter  day  the  plaintiff  with- 
drew his  record.  But  the  Prothonotary,  after  hear- 
ing both  parties,  and  fully  inquiring  into  all  the  facts. 
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refused  to  allow  such  costs^  and  also  the  costs  of  briefs         1829. 
delivered  by  the  defendant's  attorney  to  counsel^  at  the 
commencement  of  such  Sittings. 

Mr.  Seijeant  Taddy,  on  the  first  day  of  this  Term, 
upon  an  affidavit  of  these  facts,  obtained  a  rule  nixit  that 
the  Prothonotary  might  review  his  taxation,  and  allow  the 
defendant  all  the  costs  incurred  by  him  during  his  attend- 
ance at  the  Sittings  after  the  last  Michaelmas  Term, 
pursuant  to  the  notice  of  trial  given  him  by  the  plaintiff. 

Mr.  Serjeant  Bampas  now  shewed  cause.  By  the  terms 
of  the  last  rule,  which  was  special  in.  its  terms,  and  drawn 
up  by  consent,  and  upon  hearing  counsel  for  both  parties, 
the  costs  for  the  plaintiff's  not  proceeding  to  trial  at  the 
Sittings^  pursuant  to  notice^  were  to  be  paid  to  the  defend- 
ant,  unless  the  plaintiff  shewed  the  Prothonotary  suffi- 
cient cause  to  the  contrary  at  the  time  of  taxation;  and 
as  he  heard  what  each  party  had  to  adduce,  it  must 
be  now  assumed  that  the  plaintiff  did  shew  sufficient 
cause*  Besides,  costs  incurred  by  the  defendant  for  at- 
tending the  Sittings,  cannot  be  allowed,  where  a  rule  for 
judgment  as  in  case  of  a  nonsuit  is  discharged  upon  a 
peremptory  undertaking ;  but  can  only  be  given  on  a  rule 
for  costs  for  not  proceeding  to  trial  pursuant  to  notice. 
The  first  rule  was  silent  as  to  costs;  and  in  Clarke  v.  Simp- 
son (a),  it  was  held^  that  a  defendant  who  moves  for  costs 
for  not  proceeding  to  trial,  cannot  have  judgment  as  in 
case  of  a  nonsuit  for  the  same  default.  But  here,  by  the 
terms  of  the  last  rule,  the  costs  were  left  in  the  discre- 
tion of  the  Prothonotary ;  and  the  defendant  has  shewn  no 
substantial  ground  to  induce  the  Court  to  require  him  to 
review  his  taxation. 

Mr.  Serjeant  Toddy ,  in  support  of  his  rule. — The  Protho- 

(fl)  4  Taunt.  591. 


Partihoton 


Wtatt. 
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1829.        notary  was  bound,  according  to  the  practice  of  the  Court, 
to  tax  the  defendant  his  costs  incurred  at  the  Sittings,  in 
V.  consequence  of  the  plaintiff's  withdrawing  his  record ;  and 

the  amount  of  such  costs  was  only  referred  to  him  by  the 
last  rule;  and  if  the  defendant  can  be  deemed  not  to  be 
entitled  to  such  costs,  he  must  be  put  to  further  expense 
by  procuring  another  rule  for  costs  for  the  plaintiff's  not 
haring  proceeded  to  trial  pursuant  to  notice,  which  is  con« 
trary  to  practice,  as  the  def^idantmust  make  his  election 
either  to  move  for  costs  for  not  proceeding  to  trial,  or  for 
judgment  as  in  case  of  a  nonsuit;  and  it  is  usual  for  him 
to  move  for  the  latter;  upon  which,  if  the  Court,  on  shewing 
cause,  grant  further  time  to  the  plaintiff,  it  is  generally,  if 
not  always,  on  the  condition  of  his  paying  costs  for  not 
proceeding  to  trial  (a);  and  in  JoUiffer.  Morris  {b),  it 
was  expressly  decided,  that  costs  for  not  proceeding  to 
trial,  may  be  given  on  the  motion  for  judgment  as  in 
case  of  a  nonsuit.  So,  by  a  rule  of  this  Court  (c),  it  was  or- 
dered that  where  notice  is  given  of  the  execution  of  a  writ 
of  inquiry,  and  not  countermanded  in  time,  the  defendant 
shall  be  entitled  to  costs  from  the  plaintiff  for  not  execut- 
ing such  writ,  in  the  same  manner  as  a  defendant,  by  the 
course  of  the  Court  was  then  entitled  to  costs  from  a  plain* 
tiff  who  does  not  proceed  to  the  trial  of  an  issue  joined, 
after  notice  given ;  and  in  Jones  d.  Wyai  v.  Stephenson  (d), 
where  some  of  the  plaintifTs  witnesses  were  disabled  by 
illness  from  attending  the  trial  at  the  assizes,  although  it 
was  held  to  be  a  sufficient  excuse  to  prevent  a  nonsuit, 
yet  time  was  given  to  the  plaintiff  to  try  peremptorily  at  the 
next  assizes,  on  payment  of  costs  for  not  proceeding  to 
trial  at  the  last  assizes.  So,  here,  as  the  plaintiff  with- 
drew his  record  at  the  Sittings,  aflter  giving  the  defendant 
notice  of  trial  for  such  Sittings,  be  ought  to  have  been  al- 

(a)  See  Tidd*s  Practice,  9th  Edit.  (c)  Trin.  1 3  Geo.  2, 1 739. 

Vol.  2,  759.  (rf)  Barnes,  316. 

{h)  1  Bos.  &,Pul.  38. 
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lowed  his  costs  for  his  attendance  there,  as  well  as  for         1829. 

the  briefs  he  had  caused  to  be  delivered  to  his  counsel*  p^j^tinotoii 
JorAnme  ▼•  Sharpe  (a).  v- 


Wyatt. 


Lord  Chief  Justice  Tindal. — I  think  that  this  rule,  which 
calls  on  the  Prothonotary  to  review  his  taxation,  must  be 
^Uscharged.  '  The  rule  for  judgment  as  in  case  of  a  non- 
suit, for  the  plaintiff*s  not  proceeding  to  trial  in  this  cause, 
which  was  moved  for  on  the  2^d  May^  was  discharged 
generally  on  the  80th,  upon  the  plaintiiTs  giving  a  peremp- 
tory undertaking  to  proceed  to  trial  at  the  next  Sittings. 
The  officer,  therefore,  was  only  authorised  to  draw  up  the 
mle  in  the  ordinary  form,  as  there  was  no  mention  of 
costs.  But,  by  a  subsequent  agreement  between  the  par- 
ties, a  special  rule  was  drawn  up  by  consent,  by  which  the 
costs  were  left  in  the  discretion  of  the  Prothonotary,  and 
the  plaintiff  was  to  pay  the  defendant  his  costs  for  the 
plaintiff's  not  proceeding  to  trial  at  the  former  Sittings, 
unless  the  plaintiff  shewed  sufficient  cause  to  the  contrary. 
If  the  parties  had  stood  on  the  original  rule,  the  costs 
would  be  costs  in  the  cause;  and  on  the  special  rule  the 
Prothonotary  has  exercised  his  judgment,  and,  after  hear- 
ing both  parties,  has  refused  to  allow  the  defendant  bis 
costs  for  attendance  at  the  previous  Sittings.  Therefore, 
qmicunque  via  data,  the  defendant  is  in  the  same  state;  and 
it  would  be  too  much  for  us  to  say,  that  justice  has  not 
been  done,  or  that  the  Prothonotary  has  not  come  to  a 
right  conclusion. 

Mr.  Justice  Park. — The  parties  entered  into  a  special 
rule  by  consent,  by  which  the  costs  for  the  plaintiff's  not 
proceeding  to  trial  at  a  former  Sittings,  pursuant  to  no- 
tice, were  left  in  the  discretion  of  the  Prothonotary;  and 
after  hearing  the  parties,  and  investigating  all  the  cir- 

(a)  2  Hen.  Bl.  280. 
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1829. 


cumstances  of  the  case,  he  thought  that  the  defendant 
did  not  assign  a  sufficient  cause  to  be  allowed  the  costs 
he  claimed  for  attending  at  such  Sittings;  and  I  have  no 
doubt  but  that  he  exercised  a  sound  discretion. 


Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gasblbe. — At  first,  I  was  not  aware  of 
the  terms  of  the  last  rule,  by  which  it  was  left  to  the'Pro- 
thonotary  to  say,  whether  the  defendant  should  be  paid 
his  costs,  for  the  plaintiff's  not  having  proceeded  to  trial  pur- 
suant to  notice;  and  after  hearing  what  each  party  alleged, 
he  thought  that  such  costs  ought  not  to  be  allowed.  Per- 
haps, in  future,  when  a  rule  for  judgment  as  in  case,  of  a 
nonsuit  is  discharged  on  a  peremptory  undertaking  to  try 
at  the  next  Assizes  or  Sittings,  it  should  be  part  of  the 
rule  that  the  costs  occasioned  by  the  defendant's  attend- 
ance at  a  previous  Sittings,  if  actually  incurred,  shall  be 
paid  by  the  plaintiff,  on  the  Prothohotary's  ascertaining 
their  amount. 

Rule  discharged,  without  costs. 


Motuk^, 
June  29iA. 


PhILPOTT  r.  DOBBINSON. 


jThIS  was  an  action  of  replevin  for  taking  the  plaintiff's 
goods,  in  a  certain  dwelling-house,  situate  in  the  parish  of 
St.  Martf-le-Bone,  in  the  county  of  Middlesex.  The  de- 
fendant made  cognizance  as  bailiff  of  one  WiUiam  George 
Tate,  and  well  acknowledged  the  taking,  because  he  said, 


Although  a 
landlord  may 
avow  generally 
Ibr  rent  in  ar- 
rear,  under  the 
statute  11  Geo. 
2,  c  19,  s.  22, 
yet  the  terms  oif 
the  contract  un- 
der which  the 

tenant  holds,  must  be  truly  stated  in  the  avowry.  Where,  therefore,  the  defendant  made  cognisance 
as  bailiff  of /.  A,  whose  tenant  he  alleged  the  plaintiff  to  be,  under  a  demise  before  then  made  to  the 
pUintiffat  a  certain  yearly  rent;  and  the  pUintiff  pleaded,  non  tenuitf  modo  et  firmd: — Held,  that 
the  cognizance  was  not  supported  by  proof  of  a  conTcyance  under  which  /.  S.  claimed,  and  which 
purported  to  have  been  made  by  three  trustees,  but  was  executed  by  two  only ;  as  J.  S.  thereby  on- 
ly took  two-thirds  of  the  premises,  as  tenant  in  common  wHh  the  trustee  who  had  omitted  to  exe- 
cute the  deed. 
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ihkt  the  plaintiif,  for  three  quarters  of  a  year,  next  before, 
and  ending  on  the  Ziith  June,  1828,  and  from  thence  until 
and  at  the  said  time  when,  &c.,  held  and  enjoyed  the  said 
dwelling-house  and  premises  with  the  appurtenances,  in 
which,  &c.,  as  tenant  thereof  to  the  said  WiUiam  George 
Tate,  by  virtue  of  a  certain  demise  thereof  to  him,  the 
plaintiff,  theretofore  made,  at  and  under  the  yearly  rent  of 
170/.,  payable  quarterly;  and  because  the  sum  of  127/.  10s* 
of  the  rent  aforesaid,  for  the  space  of  three  quarters  of  a 
year,  ending  on,  &c.,  and  from  thence  until  and  at  the  said 
tunc  when,  &c.,  was  due  and  in  arrear  from  the  plaintiff 
to  the  said  WiUiam  George  Tate; — the  defendant,  as  his 
baiUff,  well  acknowledged  the  taking,  &c.  The  plaintiff 
pleaded  in  bar,  Jirst,  that  he  did  not  hold  or  enjoy  the 
said  dwelling  house,  in  which  &c.,  as  tenant  thereof  to  the 
s«d  William  George  Tate,  under  the  said  supposed  de- 
mise thereof  in  the  said  cognizance  mentioned,  in  manner 
and  form  as  the  defendant  had,  in  his  said  cognizance,  in 
that  behalf  alleged.  Secondly,  that  no  part  of  the  sup- 
posed rent  in  the  said  cognizance  mentioned,  was  or  is 
in  arrear  from  the  plaintiff  to  the  said  William  George 
Tate,  modo  et/ormd  as  the  defendant  had  in  his  cog- 
nisance in  that  behalf  alleged.  On  which  pleas  issues  were 
joined* 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West- 
minster,  at  the  Sittings  after  the  last  Term,  William  George 
Tate  claimed  the  rent  in  question,  as  heir-at-law  of  his  fa- 
ther WiUiam  Tate;  and  it  appeared,  that  the  plaintiff 
was  let  into  possession  under  a  lease  for  twenty-one  years, 
granted  to  him  by  one  Joseph  Bradney,  on  the  1st  January 
1819,  who,  at  that  time  was  seised  in  fee  of  the  house  in 
question,  and  to  whom  the  plaintiff  paid  rent.  That, 
previously  to  his  death,  he  devised  the  premises  to  three 
trustees  in  trust  for  sale;  and  that,  shortly  after  his  de- 
cease, which  took  place  in  1824,  the  three  trustees  were 
made  parties  to  deeds  of  lease  and  release,  dated  on  the 
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1829.  30th  and  Slst  December^  in  that  year;  ami  by  which  the 
house  in  question  was  conveyed  to  WiUiam  Tate.  The 
deeds  purported  to  have  been  executed  by  the  three  trus- 
tees; but,  on  their  production^  they  appeared  to  have  been 
executed  by  two  of  the  trustees  only;  upon  which  it 
was  objected  for  the  plaintiff,  that  the  cognizance  could 
not  be  supported,  as  the  defendant  had  acknowledged  the 
taking  the  plaintiff's  goods  for  rent  due  to  William  George 
Taie,  as  though  ike  entire  interest  in  the  premises  was 
in  him,  whereas,  by  the  conveyance  to  his  father  Wil- 
liam Tate,  he  took  only  two-thirds,  of  which  he  was  tenant 
in  common  with  the  outstanding  trustee,  who  had  omitted 
to  execute  the  deeds,  and  who  was,  consequently,  seised 
of  the  remaining  one-third.  The  Lord  Chief  Justice  di- 
rected the  Jury  to  find  a  verdict  for  the  defendant,  and  to 
assess  the  damages  at  two-thirds  of  the  value  of  the  rent 
distrained  for,  reserving  to  the  plaintiff  leave  to  move  to  set 
aside  the  verdict,  and  that  a  verdict  might  be  entered  for 
him  instead  thereof,  in  case  the  Court  should  be  of  opin- 
ion that  the  cognizance  was  not  supported ;  the  defend- 
ant having  alleged  that  the  plaintiff  held  the  whole  of  the 
premises  under  William  George  Tate,  at  the  yearly  rent 
therein  mentioned ;  whereas,  it  appeared,  that  only  two- 
thirds  of  the  property  were  conveyed  to  WiUiam  Taie  the 
father,  whose  Interest  the  son  took,  and  by  virtue  of  which 
conveyance  the  present  distress  could  alone  be  supported. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that  as  one- 
third  of  the  property  intended  to  have  been  conveyed  un- 
der Bradneffs  will  to  William  Tate  was  still  outstanding 
in  one  of  the  devisees  in  trust,  and  the  defendant  made 
cognizance  as  bailiff  of  William  George  Tate,  who  claim- 
ed by  operation  of  law,  as  heir  of  his  father  William  Taie, 
the  defendant  ought  to  have  acknowledged  the  taking 
for  two-thirds  of  the  rent  only;  whereas  he  has  alleged 
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that  the  full  rent  was  due  to  Taie  for  the  whole  of  the  1829. 
premises.  Therefore,  the  contract,  by  virtue  of  which 
it  is  aUeged  that  the  plaintiff  holds  under  WiUiam 
George  Taie,  is  not  correctly  set  out  in  the  cognizance* 
liUkion  (a)  lays  it  down  as  an  established  rule  of  law, 
that  tenants  in  common  must  sever  in  an  avowry  for  rent, 
unless  the  rent  reserved  be  a  hawk,  or  an  horse,  or 
any  other  entire  thing,  which  cannot  be  severed.  In 
Vinef's  Abtidgment{b),  it  is  said,  that  tenants  in  common 
shall  join  in  an  action  of  debt  for  rent  reserved  by  them, 
upon  their  lease  for  years,  and  yet,  in  an  avowry  for  the 
same  rent,  they  ought  to  sever;  for  this  is  by  reason  of 
the  reversion,  which  is  several.  In  Midgley  v.  Lovelace^ 
Lord  Chief  Justice  Holt  said  (c),  '*  if  tenants  in  common  se* 
ver  in  debt,  &c.,  they  must  not  each  of  them  make  his  de- 
mand of  such  a  certain  sum  which  amounts  to  a  moiety, 
but  the  demand  must  be  de  und  medieiate  of  the  whole 
rent."  In  Harrison  v.  Bamby[d),  it  was  held,  that  a 
terre-tenant  holding  under  two  tenants  in  common,  cannot 
pay  the  whole  rent  to  one,  after  notice  from  the  other  not 
to  pay  it;  and  that,  if  he  do,  the  other  tenant  in  common 
may  distrain  for  his  share.  And  in  CuUey  v.  Spearman  {e\ 
this  Court  decided,  that  one  tenant  in  common  cannot  avow 
alone  for  taking  cattle  damage  feasant,  but  that  he  ought 
also  to  make  cognizance  as  bailiff  of  his  companion. 

BCr.  Serjeant  Taddy,  and  Mr.  Serjeant  Merewether,  now 
shewed  cause. — The  defendant  has  made  cognizance  as 
bailiff  of  WiUiam  George  Tate,  and  alleged,  that  the  plain- 
tiff held  the  premises  as  tenant  to  him,  by  virtue  of  a  de- 
miae  thereof  to  the  plaintiff  before  made,  at  the  yearly 
rent  of  170/.,  payable  quarterly.  All  these  allegations  are 
true  in  point  of  fact,  as  the  plaintiff  held  under  a  lease 

(a)  Sections  314, 317-  (c)  Carth.  289. 

(6)  Tit.  Actions  [Joinder'],  (Z.  (d)  5  Term  Rep.  246. 

c.)  pi.  26,  27.  {€)  2  H.  BL  386. 
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1829.        from  Bradney  on  those  terms,  and  the  plaintifii  in  hb  pl^ 
in  bar,  has  merely  alleged,  that  be  did  not  hold  as  tenaot 
to  TatCf  in  manner  and  form  as  in  the  cognisance  is  alleg- 
ed ;  but  he  does  not  deny  that  there  was  such  a  demise 
as  is  therein  mentioned.    The  cognizance  is  in  general 
terms,  and  framed  under  the  statute  1 1  Geo.  2,  c.  19,  s. 
8S,  which  obviates  the  difficulty  and  inconvenience  fo^ 
merly  experienced  by  landlords  in  being  obliged  to  set 
out  their  title  with  the  nicety  and  precision  required  by 
the  common  law.    Although  William  Oeorge  Tate  might 
be  only  entitled  to  two-thirds  of  the  rent,  yet,  by  virtue  of 
the  conveyance  to  his  father,  the  plaintiff  held  as  tenant 
to  Tate ;  and  admitting  that  tenants  in  common  must  seter 
in  an  avowry,  the  defendant  has  in  fiict  done  so,  as  he  has 
made  cognizance  as  bailiff  of  Tate  alone,  and  not  of  the 
trustee,  as  his  co-tenant  or  companion.      The  case  of  GsA 
ley  V.  Spearman  is  distinguishable,  as  there  the  tenant  in 
common  avowed  for  taking  cattle  damage/easani,  which 
was  an  injury  to  the  possession,  as  the  taking  the  catde 
was  taking  a  pledge  for  satisfaction  for  that  injury.     Lit-^ 
ileton  says  (a),  "  if  two  tenants  in  common  make  a  lease  of 
their  tenements  to  another  for  a  term  of  years,  rendering 
to  them  a  certain  rent  yearly  during  the  term,  if  the  rent 
be  behind,  the  tenants  in  common  shall  have  an  action  of 
debt  against  the  lessee,  and  not  divers  actions,  for  that 
the  action  is  in  the  personalty;  but  that,  in  an  avowry  for 
such  rent,  they  ought  to  sever,  for  this  is  in  the  realty." 
But,  it  is  not  now  necessary  that  a  tenant  in  conomon  should 
set  out  the  precise  nature  of  his  interest  in  an  avowry,  be 
may  claim  the  whole  rent,  and  prove  that  a  part  only  is 
due.    So,  a  part  owner  of  a  ship  may  claim  the  whole 
freight  due,  whereas  he  is  only  entitled  to  recover  accord' 
ing  to  his  proportionate  interest  in  the  vessel.    An  avow* 
ry  for  rent  need  not  be  more  precise  than  a  declaration; 

(a)  Sections  316, 317. 
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and,  under  an  avowry  for  a  year*s  rent,  it  is  quite  clear^  1829. 
that  the  landlord  will  be  entitled  to  recover  for  a  quarter^ 
if  he  prove  that  ouch  rent  be  due.  In  Claworthy  v.  Aff/« 
ciel(a),  the  defendant  avowed  for  rent,  and  shewed  that 
his  &ther  wa?  seised,  and  let  for  years  rendering  rent, 
and  died,  and  that  the  reversion  descended  to  the  de- 
fendant, and  so  he  avowed  for  the  whole  of  the  rent  in  ar* 
rear;  and  the  plaintiff  replied  that  the  father  devised  the 
reversion  to  another.  The  Jury  found,  that  the  devise 
was  only  of  two  parts,  and  not  of  the  third,  the  lands  being 
held  by  knight*s  service;  and  it  was  held,  that  the  avow- 
ant should  have  return  for  the  third  part,  as  there  appear* 
ed  to  be  a  sufficient  certainty  to  the  Court  to  make  an  ap* 
portionment;  and  judgment  was  given  for  him  accordingly. 
In  GriUs  v.  Mannell  (6),  the  defendant,  in  her  avowry, 
alleged  that  the  plaintiff  was  seised  of  the  reversion 
in  fee,  and  the  plaintiff,  in  hb  plea  in  bar,  traversed 
the  seisin  in  fee  in  him,  and  alleged  that  the  defend- 
ant y>as  only  seised  for  Kfe,  the  reversion  in  fee  be- 
longing to  another;  but  such  plea  was  held  bad.  on 
demurrer,  because  it  admitted  that  the  defendant  had 
an  estate  sufficient  to  justify  the  distress.  Though,  in 
PttUen  V.  PeJmer^c),  it  was  held,  that  although  one  joint- 
tenant  may  distrain  for  the  whole  rent,  yet  he  cannot  avow 
for  the  whole,  for  that  an  avowry  is  in  the  nature  of  an  ac- 
tion»  and  is  a  demand  in  law  of  the  rent;  yet  that  case  was 
decided  before  the  statute  1 1  Geo.  2  was  passed,  and 
the  defendant's  title  was  fully  set  out  in  the.  avowry. 
In  Forty  v.  Imber  (d),  the  defendant,  in  his  cognizance, 
allied,  that  for  two  years  and  a  quarter  ending  at  Christ- 
mas, 1803,  the  plaintiff  held  the  premises  as  tenant  to  A. 
B.  by  virtue  of  a  certain  demise ;  to  which  the  plaintiff 
pleaded  non  tenuit,  modoetformd;  the  defendant  was  held 

(a)  Winch,  49.  20?. 

(6)  WHdeB,  378.  (d)  6  East,  434. 

(c)  Ganh.  328;   S.  C.  3  Salk. 
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1829.        to  be  entitled  to  a  verdicty  on  proof  that  the  pUntiff  held 
of  A.  B.  from  the23rd  December,  1801,  and  that  he  night 
recover  for  two  years*  reni,  instead  of  two  years  and  a  quar* 
ter;  and  Lord  Ettenbonmgh  there  said,  *'it  if  unneces- 
sary to  revert  to  cases  before  the  statute  of  1 1  Geo.  2,  c. 
19,  8.  SS,  which  me2(nt  to  relieve  landlords  from  the  diffi- 
culties which  they  before  laboured  under  in  making  avow* 
ries  for  rent,  and  gives  the  avowry  and  cognizance  in  as 
general  terms  as  possible.    And  there  has  been  no  case 
since  that  statute,  where,  if  it  turned  out  that  less  rent  was 
due  than  the  defendant  had  avowed  for,  he  has  not  been 
holden  to  be  entitled  to  recover  for  so  much  as  was  due. 
It  is  the  constant  practice."    In  Hargrove  v.  Skemn  (a)» 
in  replevin  for  taking  the  plaintiff's  com  in  four  closes, 
the  defendant  avowed  for  rent  in  arrear,  alleging  that  the 
plaintiff  held  the  closes  at  a  certain  yearly  rent;  and  it  ap- 
peared in  evidence,  that  the  tenant  held  the  four  closes 
mentioned  in  the  declaration,  and  two  others  also,  at  the 
rent  mentioned  in  the  avowry ;  and  it  was  held,  that  the 
evidence  supported  the  avowry,  as  each  part  of  the  land 
was  liable  to  the  whole  rent,  and  that  a  distress  for  the 
whole  might  have  been  taken  on  any  part  of  the  land  de- 
mised.    Here,  it  is  averred,  that  the  plaintiff  held  as  te- 
nant to  Tate,  by  virtue  of  a  demise  made  to  the  phintiff; 
but  it  is  not  stated,  that  the  demise  was  made  by  Tate,  or 
that  the  plaintiff  held  under  him  alone;  and  as  the  plain* 
tiff  has  only  pleaded  that  he  did  not  hold  as  tenant  to 
Taie,  in  manner  and  form  as  in  the  cognistance  alleged;— 
whether  Tate  were  or  were  not  entitled  to  the  whole,  or 
only  to  two-thirds  of  the  rent,  was  not  a  matter  in  issue 
between  the  parties.  In  Pope  v.  Skinner  (6),  to  an  avowry 
for  cattle  taken  damage  feasant,  the  defendant  avowed  the 
taking  under  a  right  of  common,  and  the  plaintiff  pleaded^ 
that  one  W.  demised  the  land  to  him  on  a  certain  day,  and 

(a)  6  Barn.  &  Cress.  34;  5.  C.  9  Dow.  &  Ryl.  20.        (A)  Hobart.  72. 
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Che  defendant  trav^sed  the  lease  by  W.  to  the  plain*  1829. 
tiff,  modo  et  formd;  and  although  the  commencement 
of  the  lease  and  time  af  making  it  were  mistakeni  yet 
Uie  Court  held,  that  if  it  were  proved  in  substance  it 
was  sufficient^  and  that  the  words  moio  ei  formd  should 
not  put  the  circumatances  in  issuej  the  only  question 
being,  iribether  the  party  had  a  lease  or  not.  So,  here^ 
the  ay^rment,  that  the  plaintiff  enjoyed  the  premises 
as  tenant  to  Taie^  by  virtue  of  a  demise,  was  true  in  sub- 
stance, and  it  was  not  stated  that  the  demise  was  grant- 
ed by  TaU;  and  the  plaintiff  has  merely  alleged  that  he  did 
not  hold  under  him  in  manner  and  form  as  in  the  cogni- 
sance is  alleged ;  and  it  was  proved  that  the  rent  was  payable 
by  the  plaintiff  to  Bradney,  from  whom  the  premises  passed 
to  Taie,  in  the  terms  alleged; — by  virtue  of  the  lease  grant- 
ed to  the  plaintiff  by  Bradney.  In  Pogf^  v.  Chuck^a)^  the  de- 
fendant avowed  for  rent  in  arrear,  tot  a  dwelling-house  with 
the  appurtenances,  and  it  was  proved  that  the  plaintiff  on- 
ly occupied  the  upper  part  of  the  house,  and  that  the  shop 
and  yard  were  in  the  occupation  of  other  tenants ;  and  it  was 
held  to  be  no  variance;  and  Lord  Chief  Justice  Be$i  said, 
V  in  an  action  of  replevin,  it  is  sufficient  if  the  substance  of 
the  issue  be  proved."  Here,  the  terms  under  which  the 
plaintiff  held  were  proved  in  substance ;  and,  as  the  verdict 
was  entered  for  the  defendant  for  two-thirds  of  the  rent 
alleged  to  be  due,  it  will  meet  the  justice  of  the  case,  as 
Tale  was  clearly  entitled  to  distrain  for  that  amount. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  prin- 
ciple, that  tenants  in  common  must  sever  in  an  avowry  for 
rent,  has  not  been  denied,  and  is  applicable  to  all  cases, 
except  the  rent  reserved  be  of  a  thing  which  cannot  be 
severed,  as  in  the  instances  put  by  LHtleiou;  and  here, 
the  question  arises  on  the  nature  of  the  holding  or  tenan- 

(6)  10  B.  Moore,  264. 
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1829.  cy  of  the  plaintiff,  and  not  on  the  landlord's  right  or  tttia 
to  the  rent.  In  Harrison  v.  Bamby,  Lord  Kenyan  said  (a)^ 
**  tenants  in  common  ought  to  avow  for  their  separate  por- 
tions:"—  the  same  principle  was  established  in  PuUen  r. 
Palmer  f  and  Finer  is  also  an  express  authority  on  this 
point.  Here,  the  issue  waa,  whether  the  pluntiff  held  as  te« 
nant  to  Tate^  by  virtue  of  a  dembe  to  the  pluntiff,  attheyear« 
ly  rent  in  the  cognisance  mentioned*  It  is  quite  clear  that 
he  did  not,  for  it  was  proved,  that  Taie  was  only  tenant  in 
ccMnmoB,  and  entitled  to  two-thirds  of  the  rent;  but  the 
defendant  has  made  cognisance  for  the  whole,  and  led  the 
plaintiff  to  believe  that  the  entire  estate  was  vested  in  Taiei 
whereas,  in  fact,  the  other  tenant  in  common  might  dbtrain 
for  the  rent  due  to  him,  and  there  is  nothing  like  a  sev^r* 
ance  on  the  face  of  the  cognimnce,  and  l^aie  himself  could 
not  have  avowed  for  the  rent  due,  without  maldng  eogm- 
zanoe  as  bailiff  of  his  companion  or  co-tenant  Althov^h, 
since  the  statute  1 1  Creo.  2,  c.  19,  a  landlord  may  avow, 
or  his  bafliff  make  cognizance  m  general  terms,  yet  the 
substance  of  the  avowant's  title  must  be  stated,  and  the 
contract  upon  which  the  rent  becomes  due  must  be  truly 
set  forth,  according  to  Brawn  v«  Sayee  (6),  where  the  de- 
fendant, having  avowed  on  a  contract  for  ilO/«  rent,  and 
proved  a  demise  amounting  to  111/.,  it  was  held  to  be  a 
fatal  variance,  as  the  verdict  on  that  issue  would  be  evi- 
dence of  the  amount  of  the  rent  between  the  same  parties 
in  another  action.  In  Claworiky  v.  MiieAel,  the  ques- 
tion turned  entirely  on  the  issue  raised  by  the  pleadings 
as  to  the  terms  of  the  devise,  which  was  set  up  by  the  te- 
nant in  his  plea  in  bar,  and  traversed  by  the  avowant,  who 
was  under  the  necessity  of  deducing  his  title  to  the  pre- 
mises, in  the  avowry,  and  which  he  did,  by  alleging  that 
the  reversion  descended  to  him  from  his  father.  In  Har* 
grave  v.  Shemn^  the  tenant  held  the  portion  of  the  farm 

(a)  5  Term  Rep.  249.  (6)  4  Taunt.  320. 
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mentioned  in  the  declaration  at  the  whole  rent  to  which  1829. 
each  part  of  the  land  was  Uable,  and  therefore  a  distress 
for  the  whole  might  have  been  taken  on  any  part.  In  For- 
ty  y*  Imber,  no  question  was  raised  as  to  the  title  of  the 
avowant,  but  merely  as  to  the  quantum  of  rent  due ;  and 
in  Harrison  y.  Bambff,  the  avowant,  on  an  avowry  for 
half  a  year*8  rent,  had  judgment  for  a  quarter  only,  which 
was  due*  In  Gritts  v.  ManneU^  the  question  arose  on  a 
collateral  issue,  viz.  whether  the  party  was  seised  of  the 
reversion  in  fee,  or  for  life;  and  in  Pager.  Chuek^  the 
tenant  occupied  all  the  house,  with  the  exception  of  the 
shop  and  yard,  which  were  in  the  occupation  of  other  te- 
nants nnder  a  separate  demise.  All  these  cases,  therefore, 
are  distinguishable  from  the  present;  and,  although  Tate 
might  be  entitled  to  recover  from  the  plaintiff  two-thirds 
of  the  rent  due  for  the  house  in  question,  yet  the  defend- 
ant should  bave  made  cognizance  for  those  two-thirds  on- 
ly; whereas,  he  has  claimed  the  fiiU  rent  due  for  the  whole 
of  the  premises,  to  which  TaiCf  by  his  own  shewing,  is  not 
entitled. 

Lord  Chief  Justice  Tindal. — We  think  that,  in  this 
case,  a  verdict  must  be  entered  for  the  plaintiff.  The  pre- 
cise issue,  which  the  defendant  has  failed  to  prove,  is  rais- 
ed by  the  first  plea  in  bar,  in  which  the  plaintiff  has  aver- 
red that  he  did  not  hold  the  premises  as  tenant  to  William 
George  Tate,  by  virtue  of  the  supposed  demise,  in  man- 
ner and  form  as  the  defendant  in  his  cognizance  has  alleg- 
ed. Although  it  is  true  that  the  words,  *'  in  manner  and 
/arm,*'  do  not  embrace  the  whole  of  the  defendant's  alle- 
gations, yet,  they  have  been  always  held  to  extend  to  the 
terms  of  the  demise  between  the  landlord  and  tenant.  The 
case  of  Brown  v.  Sayce  is  a  decisive  authority  on  that  point ; 
and  here  there  is  a  distinct  allegation  that  the  plaintiff  held 
the  house  in  which,  &c.,  as  tenant  to  Tate^  at  the  yearly 
rent  of  170/.  The  statute  1 1  Geo.  2,  c.  19,  was  not  intended 
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1829.        to  relieve  a  landlord  or  an  avowant  from  stating  truly^  aU 
^j|J2^^      though  generally,  the  contract  between  him  and  hia  tenant ; 
«.  but  only  to  relieve  him  from  the  difficalty  of  setting  out 

his  title  with  that  degree  of  precidon  which  was  required 
by  the  common  law*  If  this  case  had  occurred  before  the 
statute  was  passed,  it  would  have  been  incumbent  on  the  de« 
fendant  to  have  shewn,  that  Bradnejf,  at  the  time  he  granted 
the  lease  to  the  plaintiff,  was  seised^  and  also  the  quantity 
of  estate  of  which  he  was  seised;  that  he  devised  the  pro* 
perty  to  three  trustees;  the  conveyance  to  WiUiam  Taie 
by  two  of  them,  by  reason  whereof  the  revernon  descended 
to  WiUiam  George  Taie  as  heir  of  WiUiam;  and  that  the 
latter  and  the  other  remainmg  trustee,  who  had  omitted  to 
execute  the  deeds,  were  tenants  in  common;  that  WiUiam 
Taie  took  only  two-thirds  of  the  property;  that  r^it  was  in 
arrear  for  those  two-thirds ;  and  that  the  defendant,  as  bailiff 
of  WiUiam  George  Taie,  distrained  for  it :  but  since  the  sta- 
tute, a  concise  and  more  general  mode  of  avowing  is  pemut- 
ed.  Still,  however,  the  allegations  essential  to  the  contract 
between  landlord  and  tenant,  and  under  which  the  latter 
holds,  must  correspond  with  the  fact;  and  he  may  take  the 
same  objections  in  his  plea  of  iion  iemtii,  under  the  words 
modo  etformd,  as  he  might  have  done  before  the  i^tatute  was 
passed.  The  defendant  has  alleged  that  the  plaintiff  held 
the  premises  as  tenant  to  WiUiam  George  Taie,  at  the  year- 
ly rent  of  170/.,  but  that  allegation  he  has  failed  to  prove* 
as  Taie's  father  took  only  two-thirds  of  the  property,  to 
which  the  cognizance  should  have  been  confined.  If  a  se. 
cond  distress  were  made  by  the  other  trustee  for  his  share  of 
the  rent,  and  another  action  of  replevin  brought,  the  judg- 
ment in  this  case  could  not  be  pleaded  in  bar,  as  the  re* 
cord  does  not  disclose  what  the  precise  interest  of  the  land- 
lord was,  or  the  true  nature  of  his  contract  with  the  plaindff 
as  his  tenant.  There  is,  consequently,  a  variance  between 
the  contract  as  to  tlie  holding,  as  alleged  in  the  cogni- 
zance, and  that  proved  at  the  trial,  as  well  as  to  the  amount 
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of  the  rent  due  to  Taie,  he  being  only  entitled  to  two-         1829 
thirds,  instead  of  the  entire  property;  and,  tfierefore,  a  ver- 
dict must  be  entered  for  the  plaintiffi  for  the  usual  nomi* 
nal  damages. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
Gonstntcticm  put  by  my  Lord  Chief  Justice  on  the  statute 
1 1  Cteo.  2,  c.  19,  appears  to  me  to  be  most  correct;  for, 
although  the  landlord  may  now  avow  generally,  yet,  what 
he  alleges  in  such  avowry,  he  must  allege  truly.  Here, 
the  allegation,  that  the  rent  for  the  whole  of  the  premises 
was  due  to  Tate,  was  not  proved.  Although  I  was  at  first 
staggered  with  the  case  of  Page  v.  Chuck,  yet  it  now 
appears  to  ^e  to  bear  no  analogy  to  the  present,  as  there 
the  plaintiff  occupied  the  whole  of  the  house,  with  the  ex- 
ceptioix  of  the  shop  and  yard,  which  were  let  nnder  a 
separate  demise;  and  if  a  burglary  had  been  committed,  it 
woidd  have  been  well  laid  to  have  been  in  the  house  of 
the  plaintiff,  as  the  tenant  or  occupier. 

Mr.  Justice  Burrouou. — If  the  cases  before  the  sta- 
tute 11  Geo.  2  was  passed  be  lodged  at,  they  shew,  that  it 
was  incumbent  on  the  party  avowing  or  making  cognia- 
amee,  to  set  out  his  title  to  the  premises,  for  the  rent  of 
which  the  distress  was  levied ;  but  the  statute  has  only 
made  a  difierence  in  the  form  of  pleading;  and,  although 
the  landlord  may  now  avow  generally,  he  must  prove  his 
title  to  the  rent  in  the  terms  in  which  he  alleges  it.  Here, 
the  defendant  has  alleged  that  the  plaintiff  held  under 
Taie,  as  his  landlord,  at  the  yearly  rent  of  170/.,  and  that 
three  quarters  were  due.  In  point  of  fact,  Taie  was  only 
entitled  to  two-thirds  of  the  property  for  which  he  has 
claimed  rent  from  the  plaintiff;  whereas,  he  has  alleged 
a  title  to  all  the  rent,  as  though  he  had  been  possessed  of 
the  whole  of  the  premises.  There  is,  consequently,  a  va- 
riance between  the  cognizance  and  the  deeds  produced 
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at  the  trial,  by  virtue  of  which  the  property  was  conveyed 
to  Tate's  father^  and  on  which  alone  the  distress  could  be 
supported.  It  therefore  appears  to  ine«  that  none  of  the 
cases  which  have  been  cited  for  the  defendant  have  toy 
application  to  the  present. 

Mr.  Justice  Gaselee. — The  only  difficulty  I  felt  in  the 
course  of  the  argument,  arose  from  the  case  of  Clawortht/ 
▼.  MUchel.  But  there  the  point  turned  on  the  particular 
form  of  the  pleadings,  and  the  issue  raised  thereon;  for  the 
defendant,  in  his  avowry,  alleged  that  his  father  was 
seised,  and  let  for  years  rendering  rent;  that  he  died,  and 
that  the  reversion  descended  to  the  avowant,  and  he  avow- 
ed for  rent  in  arrear.  The  plaintiff  pleaded  in  bar,  that 
the  avowant's  father  devised  the  reversion  to  another;— 
and  the  avowant  traversed  the  devise.  No  question, 
therefore,  arose  as  to  whether  the  premises  descended  to 
the  avowant,  but  only  as  to  the  nature  of  the  devise.  Here, 
however,  the  defendant  has  not  only  alleged  that  the 
plaintiff  held  the  premises  at  the  yearly  rent  of  i70^i  hut 
that  he  held  as  tenant  thereof  to  T€U€t  the  party  at  whose 
instance  the  distress  was  levied,  at  that  rent.  But,  it  ap- 
peared by  the  deeds  given  in  evidence,  that  the  plaintiff 
did  not  hold  the  whole  of  the  premises  as  tenant  to  Tate, 
at  the  rent  of  170/.,  but  that  he  only  held  two-thirds  as 
tenant  to  him,  at  the  annual  rent  of  170/.  for  the  whole. 
If  we  were  to  say  that  tliis  cognizance  was  sufficient,  a 
landlord  need  not  in  future  set  out  in  his  avowry  the  terms 
of  the  contract  under  which  his  tenant  holds,  which  is  ne- 
cessary, according  to  the  case  of  Brawn  v.  Sayee.  As, 
therefore,  Tate  was  only  entitled  to  distrain  for  the  rent 
due  for  two-thirds  of  the  premises,  the  defendant  should 
not  have  made  cognizance  for  the  whole.  The  rule,  there- 
fore, for  entering  a  verdict  for  the  plaintiff  on  the  plea  of 
non  tenuit  must  be  made 

Absolute. 
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Mr.  Serjeant  Taddy,  on  a  fomer  day  in  this  Term,  ob-  ^^^^^^  ^^^^ 
tained  a  rule  nisi  for  an  attachment  against  a  witness  for  into  contempt, 

_.  1.1-1.  .  .1  for  not  attend- 

not  attending  at  the  trial  of  this  cause,  to  give  evidence  ing  at  a  trial  as 

on  behalf  of  the  defendant,  he  having  been  duly  served  fhc  sittings,  in 

with  a  copy  of  a  subpcena  for  that  purpose.     The  motion  obedience  to  a 

was  founded  on  an  affidavit  of  the  defendant's  attorney,  writ  must  spe- 

who  stated,  that,  on  the  Ist  of  February  last,  he  served  at  which^the 

the  witness  with  a  copy  of  a  subpcena,  to  attend  at  the  ^^  ^^wesi- 

trial  of  this  cause  on  the  13th,  being  the  first  day  of  the  mtntter  HtUi,  or 

OtUldhaiL 

Sittings  at  Westminster  after  the  last  Hilary  Term,  and 
that  the  usual  conduct  money  was  tendered  to,  and  ac- 
cepted by,  the  witness.  That  the  cause  came  on  for  trial 
on  the  17th  February,  when  the  witness  was  called  thrice 
on  his  subpcena,  but  that  he  did  not  appear;  that  he  was  a 
most  material  and  important  witness  for  the  defendant,  to 
prove  the  delivery  and  contents  of  a  bill  of  parcels  to  the 
plaintiff;  and  that  a  verdict  was  given  in  favour  of  the 
latter,  in  consequence  of  the  absence  of  such  witness. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  produced 
the  copy  of  the  subpcena  with  which  the  witness  was  serv- 
ed:— by  which  he  was  commanded  to  appear  before  Sir 
Wm.  Draper  Best,  Knight,  our  Chief  Justice  of  the 
Bench,  on  Friday,  the  13th  February  instant,  by  nine 
o'clock  in  the  forenoon,  to  testify,  &c.,  in  a  certain  cause 
then  depending  in  our  Court  before  our  Justices  at  West- 
minster,  between  the  plaintiff  and  defendant,  on  the  part 
of  the  defendant,  &c.  &c. — The  learned  Serjeant  sub- 
tnitted,  that  the  subpcena  was  defective  in  point  of  form, 
as  it  should  have  stated,  that  the  cause  was  to  be  tried  at 
Wesiminster  Hall  (a).  He  also  produced  an  affidavit  of  the 
witness,  which  stated  that  he  attended  at  Westminster  on 

(a)  See  Tidd's  Practical  Forms,  to  9th  Edit,  of  Practice,  p.  289. 
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1829.        the  13th  and  14th  of  February;  that  the  cause  was  not  set 
"     "  down  in  the  paper  for  either  of  those  days ;  that  he  inquired 


Day. 


for  the  defendant's  attorney,  but  could  not  find  him;  and 
that  the  witness  did  not  mean  to  disobey  or  be  guilty 
of  a  contempt  of  the  process  of  the  Court. 

Per  Curiam. — A  subpcsna,  in  order  to  bring  a  party  into 
contempt  for  non-attendance  under  it,  should  follow  the 
prescribed  form,  and  the  place  where  the  cause  b  intend- 
ed to  be  tried,  (if  at  the  Sittings  in  Westminster  or  Lon- 
don)^ must  be  inserted  in  the  body  of  it  As  that  was 
not  done  in  this  case,  it  is  too  much  to  say,  that  the  party 
is  liable  to  an  attachment;  and  he  has  sufficiently  shewn 
us  that  he  did  not  intend  to  disobey  the  order  of  the 

Court. 

Rule  discharged  with  costs. 


Wednaday^  D^Y  f).  StEWART. 

My  Ut. 

In  an  action  by  T^HIS  was  an  action  of  osiuoymt  by  the  plaintiff  as  the 
the  indonce  indorsee  and  holder,  against  the  defendant  as  drawer  and 
dnwerofabiii  indorserofa  bill  of  exchange  for  SUA  17#.  6dL  On  the 
b  no^dd^nce'  production  of  the  bill  at  the  trial,  before  Lord  Chief  Jus- 
toir^lnd^al"  *®  Tiudol,  at  Westminster,  at  the  first  Sittings  in  this 
cepted  upon  an  Term,  it  appeared  to  have  been  drawn  by  the  defendant 
jobbing  trans-  upon,  and  accepted  by,  one  Watson,  and  indorsed  by  the 
h^donee^i^^  defendant  to  a  third  person,  who  indorsed  it  to  others, 
r*^*^  ^^d"     ^^^  indorsed  it  to  the  plaintiff's  uncle,  who  gave  it  to 

penon  for  a  va*   the  plwitiff. 

a?on%?d  with^  I'he  handwriting  of  the  defendant  having  been  proved, 
7^f^^l^^  the  plaintiff  called  a  witness  to  shew  that  the  bill  was 
under  which  it  given  to  him  by  his  uncle  bondjiek,  and  for  a  valuable 
forences  in  con-  Consideration;  the  defence  being,  that  it  was  drawn  and 
^Hy  «ppiy  *^^®P*®^  ^^'  *®  amount  of  differences  on  time  bar- 
to  time  bargains,  gains  in  the  funds:  and  that,  it  being  a  stock-jobbing  trana- 

but  may  refer  o  a  «» 

to  a  bond  fidt  sale  and  delivery  of  stock. 
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action,  the  bill  was  void,  as  falling  within  the  provisions  of  1829. 
the  statute  7  Geo.  S,  c.  8;  and  that  the  plaintiff  was 
aware  of  the  circumstances  under  which  the  bill  was 
made,  he  having  been  uiformed  of  it  by  his  uncle  when  he 
received  it.  The  defendant's  clerk  was  called,  who 
stated  that  he  was  present  when  the  bargain  was  made 
between  the  defendant  and  the  acceptor,  and  for  which 
the  bill  in  question  was  drawn,  and  that  the  trans- 
action was  entered  in  a  book.  On  the  production  of  the 
book,  it  contained  mere  entries  of  an  account,  in  figures, 
between  the  defendant  and  Watson,  but  the  amount  was 
not  added  up,  nor  was  a  balance  struck.  A  ledger  of 
WaUon,  the  acceptor,  was  then  put  in,  containing  an  en- 
try made  by  him,  and  signed  with  his  initials,  and  which 
was  as  follows: — "To  differences  in  consols,  SU/.  17#. 
GdJ*  being  the  amount  of  the  bill  in  question. 

A  witness  was  then  called  for  the  defendant,  to  explain 
the  meaning  of  the  word  differences ,  and,  on  looking  at  the 
entry  in  the  acceptor's  book,  he  stated  that  he  believed  it 
related  to  time  bargains;  and  that  eK^^^r^ne^^  generally  ap- 
plied to  bargains  of  that  nature.  But  no  satisfactory  evi- 
dence was  adduced  to  shew,  that  the  plaintiff  was  aware  of 
the  consideration  for  which  the  bill  was  drawn  and  accept- 
ed; and  the  Lord  Chief  Justice  left  it  to  the  Jury  to  say, 
whether  the  parties,  at  the  time  the  bill  was  made^  meant 
diflerences  in  point  of  time,  or  time  bargains,  as  they  are 
usually  termed,  and  which  are  illegal,  by  t}ie  provisions  of 
the  statute  7  Geo.  3,  c.  8; — or  differences  between  consols 
b€mdfide  and  actually  bought,  sold,  and  delivered,  which 
would  be  a  valid  and  legal  transaction. 

The  Jury  found  a  verdict  for  the  plaintiff  for  the  amount 
of  the  bill. 

Mr.  Serjeant  Toddy  now  applied  for  a  rule  ii»f,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,  on 
the  ground  that  the  entry  in  the  acceptor's  book  was  con- 
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clustve  to  shew  that  the  consideration  for  the  bill,  as  be- 
tween the  drawer  and  the  acceptor,  was  for  differences  aris* 
ing  on  time  bargains  in  consols,  and  that  it  was  there- 
fore absolutely  void  by  the  statute  7  Geo.  2,  c.  8,  s.  5  (a); 
and  although  such  differences  might  not,  in  strictness,  have 
reference  to  bargains  for  time,  yet,  that  they  fell  withm 
the  meaning  of  the  statute,  which  was  passed  for  prevent- 
ing the  practice  of  compounding  or  making  up  differences 
for  stocks  not  actually  delivered.  The  proper  question  for 
the  Jury,  therefore,  was,  whether  '*  the  differences  in  con- 
sols*' related  to  stock  bought  and  sold,  and  actually  deliver- 
ed, and  not  whether  they  were  meant  to  apply  to  time  bar- 
gains; for  whenever  differences  are  paid,  it  must  be  consi- 
dered as  a  stock-jobbing  transaction.  Although  in  Ed- 
wards V,  Dick  (6),  in  an  action  against  the  drawer  of  a  bill, 
it  was  held  to  be  no  defence  that  it  was  drawn  and  accepted 
upon  an  illegal  consideration,  if  it  were  indorsed  over  by 
the  drawer  for  a  valuable  consideration  to  a  third  persoo, 
who  sued  upon  it;  and  here,  there  was  no  direct  evidence 
that  the  plaintiff  knew  the  consideration  for  which  the  bill 
was  drawn  and  accepted;  yet,  there  the  bill  was  accepted 
for  a  gaming  debt,  and  the  defendant,  as  drawer,  was  not 
within  the  spirit  of  the  statute  against  gaining.    But,  in 


(a)  By  which  it  is  enacted,  that 
no  money  or  other  consideration 
whatsoever  shall,  after  the  pass- 
ing of  the  act  (made  perpetual 
by  10  Geo.  2,  c.  8),  be  volunta- 
rily given,  paid,  had,  or  recdved, 
for  the  compounding,  satisfying, 
or  making  up  any  difference  for 
the  not  detivering,  transferring, 
having,  or  receiving  any  public 
or  joint  stock,  or  other  public 
securities,  or  for  the  not  perform- 
ing of  any  contract  or  agreement 
so  stipulated  and  agreed  to  be 
performed;— but   that   all    and 


every  such  contract  and  ag^B^ 
ment  shall  be  specifically  pe^ 
formed  and  executed  on  all  sides, 
and  the  stock  or  security  thereby 
agreed  to  be  assigned,  transferred, 
or  delivered,  shall  be  actually  so 
done,  and  the  money,  or  other 
consideration  thereby  agreed  to 
be  given  and  paid  for  the  same, 
shall  also  be  actually  and  really 
given  and  paid ;  and  all  persons 
who  shall  voluntarily  compound 
such  difference,  shall  forfeit  one 
hundred  pounds. 
(6)  4  Bam.  &  Aid.  212. 
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Sieerg  v.  Lashley  (a),  where  a  bill  was  given  in  respect  of      ^9^- 
a  stock-jobbing  transaction,  it  was  held  to  be  invalid  in 
the  hands  of  an  indorsee,  although  he  was  a  bond  fide 
holder. 

Lord  Chief  Justice  Tindal.— I  am  not  aware,  that,  if 
thia  cause  were  to  be  re-tried,  a  different  direction  could 
be  given  to  the  Jury,  although  the  mode  in  which  I  left 
the  question  to  them  at  tfiri  Prius  has  been  objected  tov 
The  case  of  Edwards  v.  Dick  did  not  then  occur  to  me;  if 
it  had,  I  should  have  expressed  myself  more  unfavourably 
towards  the  defendant  than  I  did.     Mr.  Justice  Holroffd 
there  said (6), — **  No  doubt,  the  acceptance  is  void;  for  it 
wa9  pven  in  consideration  of  money  lost  at  play.    But  the 
consideration  given  by  the  present  plaintiff,  when  the 
bill  was  negotiated^  was  not  of  that  description;  and  I 
throk  the  object  of  the  statute  will  be  best  answered  in 
the  present  case,  by  holding,  that  the  words  extend  only 
to  make  the  acceptance  void.*'    There,  as  heve^  the  ac- 
tion was  against  the  drawer  of  the  bill,  and,  as  it  was  in- 
dorsed by  him,  and  afterwards  came  to  the  plaintiff  for  a 
valuable  consideration,  the  defendant^  by  his  indorsement, 
affirmed  it  to  be  free  from  exception ;  and  he  could  not  af- 
terwards set  up  his  own  misconduct  to  bar  the  honest  claim 
of  an  innocent  indorsee.   Besides,  in  this  case  there  was  no 
satisfactory  evidence  to  shew  that  the  plaintiff  was  aware  of 
the  circumstances  or  consideration  for  which  the  bill  was 
drawn  and  accepted,  as  in  Steers  v.  Lashley;  and,  if  we 
were  to  grant  a  new  trial,  it  would  be  incumbent  on  the 
defendant  to  prove  that  the  plaintiff  knew,  or  had  no- 
tice, of  the  transaction  between  the  drawer  and  the  ac- 
ceptor.  The  defendant  had  the  benefit  of  the  testimony  of 
the  witness,  who  stated,  that  the  word  *  differences  *  general- 

(fl)  6  Term  Rep.  61  j  ^\  C.  1  Esp.  Rep.  166, 
(6)  4  Bam.  &  AW.  216. 
VOL.  III.  Z 
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1889.  ly  applied  to  time  bargains,  which  is  clearly  an  illegal  trans- 
action ;  and  I  so  told  the  Jury.  But  I  am  not  prepared  to  $ay, 
that  differences  must,  ex  vi  termini^  be  taken  to  mean 
illegal  differences.  'Differences  in  consols'  may  apply 
to  reckonings  on  an  actual  sale  and  delirery  of  stock  of 
Ihat  description ;  and,  as  it  does  not  appear  to  me  that  the 
result  of  a  second  trial  would  be  more  favourable  to  the 
defendant,  I  think  we  ought  not  to  yield  to  this  appli- 
cation. 

Mr.  Justice  Park.*^I  am  of  opinion  that  the  question 
in  this  ease  was  most  properly  left  to  the  Jury  by  my  Lord 
Chi^f  Justice.  '  Differences  in  consols  *  do  not  necessarily 
imply  differences  on  time  bargains;  they  might  equally 
relate  to  stock  bond  fide  sold  and  delivered,  as  the  price 
frequently  fluctuates  very  considerably  in  the  course  of 
one  day. 

Mr.  Justice  Burrovgh,  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  refused  (a). 

(a)  In  Gre^niand  ▼.  Dyer,  2  was  valid  in  the  hands  of  as  in- 

Man.  &  RyL  422,  it  was  decided,  dorsee,  without  notke  of  the  con- 

that  a  bill  accepted  for  differen-  tideration  for  which  the  hill  ww 

ees  on  time  bargains  in  stock,  given. 
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condition  in  the 
declaration  Co 


^1  T>  Thursday  ^ 

Adams  and  two  Others  v,  Bateson.  July  2nd; 

This  was  an  action  of  debt  on  bond.     The  declara-  in  debt  on  a 

tion  stated,  that  the  defendant,  on  the  27th  December j  raibond/iheT 

1824,  at  London,  by  a  certain  writing  obligatory,  sealed  c^jfj^^g^nit 

with  his  seal,  and  now  shewn  to  the  Court,  acknowledged  one  of  three 

obligors,  and 

himself  to  be  held  and  finnly  bound  to  the  plaintiffs,  there-  set  out  the 
in  described  as  three  of  the  trustees  of  the  British  Com- 
mercial Insurance  Company,  in  the  penal  sum  of  2,000/.,  J«  j^'e^^efofd-' 
to  be  paid  to  the  plaintiffs,  trustees  as  aforesaid ;--which  ant.  Grand  Z)., 
said  writing  obligatory  was  and  is  subject  to  a  certain  con-  of  them.  Piea^ 
dition  thereunder  written,  to  wit,  that  if  the  defendant,  ouil'KdJI^- 
and  William  Lucas  Reay.  and   Thomas  Robinson,  anv  or  tion  of  the  bond, 

^  ,  .         .  •         it  was  condi- 

eiiker  of  them,  or  any  or  either  of  their  heirs,  &c.,  should  tioned  for  pay- 

und  did  well  and  truly  pay  or  cause  to  be  paid  unto  the  ^Qdant^  c.%i^ 

said  plaintiffi,  trustees  as  aforesaid,  their  executors,  &c.,  ^**,'5*.u^t*SL 

the  full  sum  of  1 ,000/.,  together  with  interest  for  the  same,  ter  iu  ezecutioa 

•  .        «.  «  ,  .  .       by  the  defend- 

at  the  rate  of  five  pounds  per  cenU  per  annum,  on  the  ant,  the  name 
aeweral  days  and  times,  and  in  manner  thereinafter  mention-  atituted^oruiafe 
ed  (a),  then  the  bond  was  to  be  void,  else  to  remain  in  ofZ).,  atthe 

.^  J  request  of  the 

fall  force  and  virtue.    The  plaintiffs  then  averred,  that  party  to  whom 

after  the  making  of  the  bond,  to  wit,  on  the  30th  June,  whidh^h^bond 

1888,  the  sum  of  760/.  of  the  said  principal  of  1 ,000/.  and  J^^^^X  a." 

mtereat,  being  seven   of  the  instalments  of  100/.  each,  ^^^  t^«  ^«nt 

.,    .  ,  1  .         i.  ,  .,      ,       oftheplaintiffa 

With  interest,  was  due  and  owing  from,  and  payable  by  (the  obligees), 
the  defendant,  and  William  Lucas  Reay,  and   Thomas  ^IIo^m^'o?' 
Robinson,  to  the  pilaintiffs,  and  still  is  in  arrear  and  un-  "■fntof  ti»« 

■^  defendant: — 

paid; — by  reason  of  which,  the  said  writing  obligatory  be-  HeU,  that  this 
came  forfeited,  and  whereby  an  action  hath  accrued  to  the  riJUlce,  and 
platntiflb  to  demand  from  the  defendant  the  said  sum  of  J^odwi^ngt 

the  defendant, 
although  he  af* 

(fl)  The  sum  of  1,000/   was  to      the  last  to  be  made  within  five  «"W"ds  assent- 
•.  .J  ^    ^t       t  .\.^    1    I  »^  ^        .  .         -  ed  lo  the  altera- 

be  rrpaidtothcp1amtiff8,byhalf-      years  after  the  execution  of  the  tion,  and  paid 

yeariy  instalments  of  100/.  each,      bond.  some  instal- 

^  ments  due  on 
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2fl00L    Breach — Non-payment  of  that  sum.    Plea— iVlwi 
est  factum.    On  which  issue  was  joined. 

At  the  trial,  before  Lord  Chief  Justice  5^^/,  at  Guild' 
hall,  at  the  Sittings  after  the  last  Michaelmas  Term,  the 
Jury  found  a  special  verdict  in  substance  as  fonows:— 

That  the  bond  was  executed  by  the  defendant  on  the 
,27th  December,  1824. 

The  bond  given  in  evidence  was  then  set  out,  and  by  which 
the  defendant  James  Baieson,  of  Liverpool,  in  the  county 
of  Lancaster,  broker ;   William  Luca^  Reay,  of  Liverpool^ 
aforesaid,  surveyor;  and  John  Hall,  of  Lancaster,  in  the 
said  county,  spirit-merchant;  were  bound  to  the  plaintifl^  in 
the  penal  sum  of  2,000/./  and  the  condition  was  for  the 
payment  of  1  ,OQOL,  by  half-yearly  instalments  of  lOOiL  each, 
by  the  defendant,  and  Reay,  and  Hall;  and  the  bond  was 
executed  by  the  defendant  and  Reay,  and  one  Thomt 
Robinson.      That   the    bond   and  condition,  after  the 
making,  sealing,  and  delivery  thereof  by  the  defendant, 
were,  by  the  direction  of  one  MacheU,  the  borrower  of  the 
said  sum  of  1,000/.  in  the  condition   mentioned,  and  for 
the  payment  whereof  the  bond  was  made  and  executed, 
altered  and  varied  in  this:  that  the  words  following,  to 
wit,  John  Hall,  of  Lancaster,  spirit-merchant,  were  eras- 
ed out  of  the  bond,  and  the  words  following,  to  wit,  Tho- 
mas Robinson,  of  Liverpool,  ship-broker  and  merchant, 
were  substituted  in  lieu  thereof;  and  also,  that  the  words 
following,  to  wit,  John  Hall,  were  erased  out  of  the  con- 
dition of  the  bond,  and  the  words  following,  to  wit,  7%(h 
mas  Robinson,  were  subftituted  in  lieu  thereof;  to  which 
said  alterations  the  plaintiffs  assented,  previously  to  the 
alterations,  or  any  of  them,  being  made.     That  the  bond, 
subject  to  the  condition  so  altered,  as  aforesaid,  was  there- 
upon signed,  sealed,  and  delivered  by  the  said  Thomas 
Robinson,  who  was  another  and  a  different  person  from 
the  said  John  Hall;  and  that  the  bond  and  condition  so 
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altered  and  varied  as  aforesaid,  are  the  same  bond  and  1829. 
condition  by  the  plaintiffs  in  their  declaration  mentioned.  adamb 
That  the  aforesaid  substitution  of  the  name  of  the  said  Tho- 
mas Robinson  for  that  of  the  said  John  HaU,  in  the  bond 
and  the  condition  thereof,  was  made  without  the  assent, 
knowledge,  permission,  or  authority  of  the  defendant,  and 
that  he  had  never  re-executed  the  bond. — That  the  de- 
fendant, since  the  making  of  the  said  alteration  in  the  bond 
and  condition,  and  with  full  knowledge  thereof,  had  as- 
sented thereto,  by  acknowledging  his  liability  to  pay  the 
said  sum  of  1,000/.,  with  interest,  as  in  the  condition  men- 
tbned^and  also  by  the  payment  of  certain  of  the  instalments. 
But  whether,  &c. ; — and  if,  upon  the  whole  matter  it  should 
seem  to  the  Court,  that  the  bond  was  the  deed  of  the  de- 
fendant, the  Jury  found  for  the  plaintiffs,  damages, 
658/.  IBs.  8d.;  hut,  if  the  Court  should  deem  the  bond 
not  to  be  the  deed  of  the  defendant,  then  they  found  for 
him. 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Taddi/,  for  the  plaintiffs,  sub*- 
waAitedffirsif  that  the  alteration  in  the  bond  and  condition, 
by  substituting  the  name  of  Thomas  Robinson  for  John 
Hallf.was  not  material;  and  secondly  y  that  if  it  were,  the 
defendant  had  assented  to  the  alteration,  not  only  by 
acknowledging  his  liability  to  pay  the  sum  secured  by  the 
bond,  but  by  the  actual  payment  of  some  of  the  instal- 
ments. HaU  never  executed  the  bond ;  he,  therefore,  was 
not  a  joint  obligor;  and  the  mere  substitution  of  the  name 
of  another  person  in  his  stead,  does  not  discharge  the  other 
obligors  who  executed  the  bond.  Besides,  this  is  a  several 
and  not  a  joint  bond;  and  the  plaintiffs,  by  suing  the  de- 
fendant alone,  have  treated  it  as  his  separate  bond ;  and 
he  alone  is  charged  in  the  declaration.  As  far,  therefore, 
as  regards  the  defendant,  it  is  immaterial  whether  Hall 
executed  the  bond  or  not;  and  the  Court  cannot  go  into 
the  equity  of  the  case,  but  must  consider  tlie  instrument  as 
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1829.        ifit  w^re  the  bond  of  the  defendant  alone;  and  Ua  lial^ty 
could  not  be  affected  by  the  substitution  of  one  of  two  se* 
veral  co-obligors  for  another.  AU  the  authorities,  by  which 
alterations  in  deeds  may  have  the  effect  of  vitiatbg  or  de- 
stroying theipt  were  brought  before  the  Court  in  the  late 
case  of  Hudson  v.  Reveii  (a);  and  it  was  there  held,  that 
a  deed  of  trust  was  valid,  although,  at  the  thne  it  was  ex- 
ecuted by  the  defendant,  a  blank  was  left  in  it  for  the 
amount  of  a  siun  due  to  the  creditor  at  whose  suit  the 
defendant  was  in  custody,  which   amount   being  a8cel^ 
tained  on  a  subsequent  day,  the  blank  was  filled  up,  with 
the  defendant's  assent.    So,  here,  the  defendant  has  ab- 
sented to  the  alteration,  by  acknowledging  his  liability, 
and  paying  some  of  the  instalments.    Although,  in  Bul- 
ler's  Nisi  Prius  (6),  it  is  said,  that  if  there  be  blanks 
left  in  an  obligation  in  phices  material,  and  filled  up  after- 
wards by  assent  of ,  parties,  yet  is  the  obligation  void, 
for  it  is  not  the  same  contract  that  was  sealed  and  deliver- 
ed^—:as  if  9  bond  were  made  to  C,  with  a  blank  left  for  his 
christian  name,  and  for  his  addition,  which  is  afterwards 
filled  up: — yet  the  true  distinction  is  taken  in  RoUet 
Abridgment  (c),.  vist.  that  if  a  deed  be  altered  in  a  poiot 
material,  by  the  plaintiff  himself,  or  by  a  stranger,  with- 
out the  privity  of  the  obligee,  the  deed  becomes  void,  for 
it  is  not  the  same  deed;  but  that  if  the  deed  be  interiiaed 
in  a  thing  not  material  by  a  stranger,  without  the  assent 
of  the  obligee,  this  shall  not  make  the  obligation  void: 
and  here,  the  alteration  was  made  by  the  direction  of  the 
person  who  borrowed  the  money,  and  who  was  no  party 
to  the  bond.    It  appears  from  the  report  of  Zoueh  v.  C3ay, 
in  Ventris  (J),  that  the  bond  declared  on  was  a  joint  and 
several  bond ;  and  although  there  was  a  space  left  for  the 


(a.)  2  Moore  &  Payne,  663;  5.  (c)  Vol.  2,  29,  pi.  23. 

C.5Bing.368.  (rf)  Vol.  1,  185. 

(6)  7th  Edit,  by  Bridgiuan,267' 
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name  of  the  c<M>bUgor>  wbidb  waa  inserted  after  Uie  bond  l^i9. 
wa«  executed  by  the  defendant;  yet  tbe  Court  held  that 
the  bond  remained  the  sane  as  to  him,  and  that  he  could 
not  take  advantage  of  U.  In  Mariham  v.  Gonasian,  as 
reported  in  dio^e{a)f  the  plaintiff  having  replied  to  a 
special  plea  by  the  defendant,  that  the  blanks  in  the  bond 
were  filled  up  with  the  assent  of  the  obligor^  was  held  to 
be  sufficient  to  enlitie  the  plaintiff  to  judgment.  In  Doe 
d»  Ztcwis  V,  Bingham  {b),  where  there  were  ^several  blanks 
left  in  a  mortgage  deed  at  the  time  of  its  execution  by 
the  mortgagee,  as  to  sums  to  be  received  by  the  raort* 
gagor  from  the  grantees  of  an  annuity,  and  interlineations 
were  made  after  the  execution  by  the  mortgagee,  it  was 
held,  that  the  deed  was  not  therefore  void.  In  Waugh  v. 
Busfell  (c),  where  a  word  was  inserted  in  a  bond  by  a 
stranger,  after  it  was  executed  by  the  obligor,  without  his 
assent,  or  with  the  knowledge  of  the  obligee,  it  was  held 
not  to  destroy  the  bond;  and  here,  MacheU,  the  borrower, 
must  be  considered  as  a  stranger  to  the  instrument.  As, 
therefiire,  the  bond  must  be  taken  as  the  separate  bond  of 
the  defendant,  his  liability  continued  the  same,  although  the 
name  o£ Robinson  was  substituted  for  that  otHall,  and  con- 
sequently the  variance  between  the  bond  declared  on  and 
that  produced  in  evidence,  is  immaterial.  But  even  if  it 
were  not  so,  the  defendant,  with  full  knowledge  of  the  alter- 
ation, has  expressly  assented  to  it;  and,  by  the  payment  of 
the  instalments,  it  must  be  now  assumed  that  he  had  taken 
the  benefit  of  the  bond,  and  if  so,  he  must  bear  the  bur- 
then imposed  by  it;  and  such  assent  amounts  to  an  ex  post 
/aeio  ratification  of  the  instrument.  Although  it  may  be 
said,  that  as  the  bond  was  under  seal,  a  subsequent  rati- 
fication or  assent  by  parol  may  not  be  sufficient  to  re- 
stoie  its  validity;  yet,  it  is  laid  down  by  Littleton  (cf),  that 


(ii)517.  (f)  5  Taunt.  707. 

{b)  4  Barn.  &  Aid.  672.  fd)  Lit.  s.  .374,  Co.  Lit.  2^  b. 
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if  an  estate  be  made  by  indenture  to  one  for  life,  remin- 
der to  another  in  fee,  upon  a  certain  condition,  and  if  the 
tenant  for  life  have  put  his  seal*  to  part  of  the  indenture, 
and  afterwards  dies,  and  he  in  the  remainder  liters  into 
-the  land  by  force  of  his  remainder,  he  is  bound  to  perform 
all  the  conditions  comprised  in  the  indenture,  as  the  ten* 
ant  for  liCe  ought  to  have  done  in  his  life-time,  though  he 
in  remainder  never  sealed  any  part  of  the  indenture;  in- 
asmuch as  he  entered  and  agreed  to  have  the  land  by 
force  of  the  indenture,  he  is  bound  to  perform  the  condi- 
tions within  it,  if  he  will  have  the  land.  So,  where  three 
were  enfeoffed  by  deed,  and  there  were  several  covenants 
in  tlie  deed  on  the  part  of  the  feoffees,  and  only  two  of 
them  sealed  the  deed,  and  the  third  entered  and  agreed 
to  the  estate  convieyed  by  the  deed,  it  was  held  that  he 
was  bound  in  a  writ  of  covenant,  by  the  sealing  of  his  com- 
panions.   Breii  V.  Cumberland  (a). 

Mr.  Serjeant  Stephen^  contra. — Firsts  the  bond  is  void : 
the  alteration,  by  substituting  the  name  of  Robinson  for 
Hall^  having  been  made  after  its  execution  by  the  de- 
fendant, and  without  his  knowledge  or  assent.  Seamd^ 
li/,  if  not,  the  defendant  is  entitled  to  judgment,  on  the 
ground  of  a  variance  between  the  condition  of  the  bond 
as  set  out  in  the  declaration,  and  that  produced  in  evi- 
dence at  the  trial.  The  plaintiffs  have  declared  against 
the  defendant  on  a  bond,  subject  to  a  condition  for  pay- 
ment of  a  certain  sum^  of  money  by  him,  Reay,  and  Uo- 
binson,  and  when  the  defendant  executed  the  bond,  it  was 
conditioned  for  payment  by  himself,  Reatf^  and  HalL 
He  therefore  never  executed  such  a  bond  as  that  declared 
on,  as  the  instrument  produced  was  executed  by  the  defend- 
ant, and  Reat/,  and  Robinson.  Besides,  the  plaintiffs  have 
not  treated  it  as  the  single  bond  of  the  defendant,  although 

(n)  2  Rollc's  Rep.  63. 


IN  THE  TENTH  YEAR  OF  GEO.  IV.  345 

they  have  declared  against  him  alone,  for  they  have  set  ^  IS29.^ 
oat  the  condition  in  the  declaration,  and  alleged,  that  if 
the  defendant,  Reay^  and  Robinson,  any  or  either  of 
them,  should  pay  the  plaintiffs,  the  bond  was  to  be  void; 
and  Robinson  was  not  a  party  to  the  bond,  nor  was 
his  name  inserted  therein  at  the  time  of  its  execution  by 
the  defendant.  The  plea  of  non  est  factum  was  there- 
fore an  answer  to  the  action,  as  the  bond  given  in  evi- 
dence was  not  the  deed  of  the  defendant  at  the  time  he 
executed  it,  as  the  name  of  Robinson  did  not  appear 
therein.  In  Powell  y.  Duff{a\  where  the  condition  of  a 
bail-bond  was  filled  up  after  the  defendant  had  executed 
It,  it  was  held  to  be  void;  and  Lord  'Ellenborough  said— 
*'  The  defendant  never  did  execute  a  bond  with  such  a 
condition — the  condition  is  set  out  in  the  declaration  as 
part  of  the  instrument.*'  Although,  there,  the  condition 
was  necessarily  set  out,  to  enable  the  plaintiff  to  sue  as 
assignee  of  the  Sheriff;  yet  here,  as  the  plaintiffs  have 
elected  to  set  out  the  condition  in  the  declaration,  they 
must  be  bound  by  it;  and  it  was  incumbent  on  them  to 
have  shewn  that  it  corresponded  with  the  terms  of  the 
bond,  at  the  time  the  defendant  executed  it;  and  his  isub- 
sequent  assent  to  the  alteration  cannot  have  the  effect  of 
re-modelling  the  bond;  and  although  he  may  have  ac-* 
knowledged  his  liability  by  an  act  in  pais^  yet  the  Jury 
found  that  he  had  never  re-executed  the  bond.  But, 
whether  the  alteration  were  made  in  a  material  part  of 
the  bond  or  not,  it  avoided  the  instrument  altogether, 
according  to  the  doctrine  laid  down  in  Pigofs  case  (A), 
because  it  was  made  with  the  privity  of  the  obligees,  but 
without  the  assent  or  knowledge  of  the  obligor;  and  the 
instance  put  by  Lord  Coke  is,  as  if  a  bond  be  made  to  the 
Sheriff  for  appearance,  and  the  Sheriff's  name  is  omitted 
in  the  bond,  and  after  the  delivery  thereof  his  name  is  in- 

(«)  3  Camp.  181.  {h)\\  Rep.  27  a. 
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1829         tedioed  either  by  the  obligee  or  a  stranger,  without  the 
priTitj  of  the  Sheriff,  the  deed  is  void.    Although  it  B»aj 
be  aaid  that  the  borrower  of  the  money  was  a  stranger  to 
the  bood,  yet  he  was  not  a  strsjoger  in  interest,  as  he  was 
connected  with  the  obligeesi  who  assented  to  the  alter- 
ation*   In  an  Anamjfmous  case  (a),  it  was  held,  that  if  a 
bond  be  interlined  in  a  material  part,  with  the  privity  of 
the  jdiEuntiff,  but  without  the  assent  of  the  obligor,  tbe 
bond  is  void.    There,  too,  the  defendant  pleaded  nam  est 
/actfim»  and  the  Jury  found  a  special  verdict,  that  the 
bond  was  interlined  afier  its  execution  by  the  defendant* 
But  the  case  of  BayUs  v,  Dmelejf  (&),  is  an  express  au- 
thority to  shew,  that  a  subsequent  assent  or  confirmation 
by  parol  is  not  sufficient  to  confirm  an  instrument  under 
seal,  which  was  originally  void.    Thercj  a  bond  was  given 
by  an  infant;  and  on  a  rejJication  to  a  plea  of  infancy, 
thai  he  ratified  and  confirmed  the  bond  after  he  attained 
his  full  age.  Lord  EUenborough  said — ^'  Unless  there  be 
something  amounting  to  an  estoppel  inlaw,  of  as  high  au- 
thority as  the  deed  itself,  we  cannot  surrender  the  inter- 
ests of  the  infant  into  such  hands  as  he  may  chance  to 
get/*    But  the  materiality  of  the  alteration  in  this  c»se 
does  not  altogether  depend  upon  the  consequences  to  the 
obligor,  but  upon  the  part  of  the  instrument  in  which  it 
occurred ;  and  the  substitution  of  one  party  for  another 
in  the  condition  of  a  bond  is  most  material,  as  it  is  the 
essential  part  of  the  obligation.     The  defendant  might 
have  consented  to  join  in  the  bond  with  HcM^  as  he  might 
be  a  more  opulent  man  than  Robinson,  or  might  have 
been  connected  with  the  defendant  by  relationship:   and 
although  Halt  did  not  execute  the  bond,  he  might  have 
paid  its  iamount,  or  contributed  towards  it,  if  called  upon  to 
do  so  by  the  plamtiffs;  and  when  the  defendant  executed 
the  bond,  he  conternQJated  that  Hall  would   be  a  co- 

(<0  Moore,  835.  (h)  3  Mau.  i\  Sclw.  4/7. 
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surety,  and  which  might  have  indaced  him  to  sign  it.  ^  1829. 
Whether,  therefore,  the  alteration  renders  the  bond  void 
Of  not,  yet  the  condition  is  not  set  out  in  terms  in  the  de- 
claration, as  one  of  the  persons  therein  named  was  no  party 
to  the  bond  at  the  time  it  was  executed  by  the  defendant, 
nor  did  he  afterwards  assent  to  the  substitution  of  another 
person  in  his  stead. 

Mr.  Serjeant  Taddy  in  reply^ — ^The  bond  in  question 
being  a  joint  and  several  bond,  and  conditioned  for  the 
payment  of  a  certain  sum  by  instalments,  falls  within  the 
provisions  of  the  statute  8  &  9  Wm.  S,  c.  11 ,  s.  8,  and  Mr. 
Serjeant  Williams  observed  in  a  note  to  Roberts  v.  Mar^ 
rieii{a): — "Perhaps,  in  all  cases  of  actions  of  debt  on 
bond,  conditioned  for  the  doing  of  any  thing  else  but  the 
payment  of  a  gross  sum  of  money,  the  best  way  is  to  state 
the  whole  in  the  declaration;" — and  this  being  a  joint  and 
several  bond,  the  plaintilK  had  their  election  to  sue  all  or 
each  of  the  obligors  separately;  and  as  they  sued  the  de- 
fendant alone,  they  treated  it  as  a  several  bond;  and 
therefore  the  effect  of  the  condition,  as  far  as  regards  this 
action,  must  be  considered  as  a  condition  for  payment  by 
the  defendant  alone,  independently  of  the  two  other  ob- 
ligors named  in  the  bond,  and  therefore  the  substitution  of 
the  name  of  another,  for  one  of  the  obligors  originally  named, 
cannot  have  the  effect  of  avoiding  the  bond  as  against  the 
defendant.  If  the  obligee  of  a  joint  and  several  bond 
elect  to  proceed  upon  it  as  a  joint  bond,  there  is  no  dif- 
ference between  suing  two  only  of  three  joint  obligors, 
and  one  only  of  two  joint  obligors,  for,  in  either  case,  ad* 
vantage  can  only  be  taken  of  the  omission  by  a  plea  in 
abatement;  and,  according  to  Zouch  v.  Clay^  the  insertion 
of  the  name  of  a  joint  obligor  after  the  bond  was  executed 
by  the  other,  was  held  not  to  avoid  the  instrument  as 

(«/  2  Wilis.  Saurnl.  *llli  Edit.  1S7,  n  2. 
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1829.  to  the  latter/  but  that  the  bond  remained  the  same  as 
to  hun.  In  Fetmer  ▼.  Broomsbjff  which  was  tried  before 
Mr.  Baron  HuUock,  at  York,  at  the  Summer  Assizes, 
1827,  and  was  an  action  against  three  defendants  on  a 
bail  bond,  two  of  whom  had  suffered  judgment  by  default, 
and  the  one  who  defended  the  action  proved  that  the 
date  had  been  altered  after  he  had  signed  the  bond,  and 
that  he  had  not  re-executed  it:  that  learned  Judge  held 
the  alteration  to  be  immaterial.  In  Powell  ▼.  Dufff  the 
condition  was  necessarily  set  out  in  the  declaration,  or 
the  plaintiff  could  not  have  sued  as  assignee  of  the  She- 
riff. In  Waugh  V.  Bussell^  the  word  **  hundred**  was  ac- 
cidentally omitted,  and  its  insertion  did  not  alter  the 
sense. of  the*  instrument,  and  supplied  nothing  but  what 
could  be  understood  before  it  was  introduced.  BayUs  r. 
Dineley  was  a  peculiar  case,  and  turned  on  the  question, 
whether  an  instrument  under  seal,  made  by  an  infant, 
might  be  avoided  by  parol  after  he  came  of  age.  Here, 
however,  as  the  name  of  Robinson  was  substituted  for 
that  of  HaU^  at  the  instance  of  the  borrower  of  the  money, 
be  must  be  considered  as  a  stranger,  he  not  being  con- 
nected with  either  of  the  parties  to  the  bond;  and  as 
HaU  had  not  executed  it,  he  could  never  be  called  upon 
fay  the  plaintiffs  for  payment. 

Cur,  adv.  vuk. 

Mr.  Justice  Park  (a),  aft;er  reading  the  declaration  and 
special  verdict,  as  set  forth  above,  now  delivered  the 
judgment  of  the  Court  as  follows: — 

Two  points  have  been  raised  on  the  part  of  the  defend- 
ant:— First,  that  the  bond  in  question  is  void  in  law  by 
the  alteration  made  after  its  execution  by  the  defendant. 
And  secondly,  that  if  it  be  not  void,  the  condition  is  erro- 

(a)  Lord  Chief  Justice  Best  when  this  case  was  argued  in  the 
was  attending  the  Privy  Council      last  Term. 
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neously  set  out  in  the  declaration,  as  the  bond  was  there  1829. 
stated  to  be  conditioned  for  payment  by  the  defendant,  and 
Reajfy  and  Robinson^  and  the  bond,  when  executed  by 
the  defendant,  was  conditioned  for  payment  by  him,  and 
Reayt  and  HalL  There  is,  consequently,  a  material  ya- 
riance  between  the  condition  as  set  out  in  the  decla- 
ration, and  the  bond  given  in  evidence  at  the  trial. 
It  might  have  been  necessary  for  us  to  consider  whe- 
ther the  alteration  rendered  the  bond  void,  if  the  plain- 
tiffs had  adopted  another  mode  of  pleading,  viz*  by 
treating  the  bond  as  a  common  money  bond,  and  not 
setting  out  the  condition  in  the  declaration.  But  my 
brother  Burrough,  my  brother  Gaselee,  and  myself,  are 
all  of  opinion  that  the  second  objection  is  well  founded. 
It  is,  therefore,  unnecessary  for  us  to  decide  the  first. 
The  declaration  states  the  condition  to  be,  that  if  the  de- 
fendant, Reajff  and  Robinson^  any  or  either  of  them, 
should  pay  the  plaintiffs  the  sum  of  1,000/.,  in  the  manner 
therein  mentioned,  the  bond  should  be  void.  The  de- 
fendant has  pleaded  that  the  bond  is  not  his  deed;  and 
on  its  production  at  the  trial,  it  appeared  to  have  been 
conditioned  for  payment  by  the  defendant,  Reay^  and 
Hallf  at  the  time  it  was  executed  by  the  defendant.  The 
bond,  therefore,  so  far  from  being  a  bond  conditioned  for 
payment  by  the  three  persons  named  in  the  declaration, 
is  a  bond  for  payment  by  three,  one  of  whom  is  not  named 
in  the  declaration.  This  appears  to  us  to  constitute  a  ma- 
terial variance,  and  there  must  consequently  be — 

Judgment  for  the  defendant. 
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JJj^J;  WiLLANS  V.  Taylor. 

In  an  action  on  J^HIS  was  an  action  Oil  the  case,  and  brought  against 
iDai^ottiiy'in-  ^^  defendant  for  having  maliciously,  and  without  any  rea- 
'lafntfff  for        Bouable  OT  probable  cause,  indicted  die  plaintifF  for  per- 

perjury,  malice  jury. 

probable  caoM  At  the  trial,  before  Lord  Wynford^  at  Westminster^  at 
Lnt^m^^t  ^"n-*  *^  Sittings  after  the  last  Term,  it  appeared,  that  the  plain- 
ciir ;  and  tbe      tiff  had  sucd  the  defendant  in  debt,  under  the  statute  9 

plaintiff  must 

adduce  aome  Anne,  c  14,  8.  S,  for  money  lost  at  play,  and  in  which  ae- 

•hew  a  want  of  tiou  the  plaintiff  recovered  a  verdict  for  treble  the  amount 

K£?he*^'  of  tbe  sum  lost  {a).    That,  on  the  trial  of  that  action,  the 

call  upon  the  plaintiff  deposed  (among  other  things),  that  the  defendant 

defendant  to  .. 

prove  the  af-  kept  a  gaming-house  in  Pall  MaU,  at  which  the  game  of 
^h^wfaiVhe"^  /iof««  et  Noir  was  constantly  played;  that  the  plaintiff 
^*d  "^TSbr****  ^^  '"  ^^^  habit  of  frequenting  the  house  during  the 
cauie.  Where,  months  of  Marck^  Aprilf  and  May,  18SS;  and  that  he  lost 
defendant  in  there,  at  that  game,  at  seventeen  different  times  during 
fiff  foVperiurT'  *''^®  mouths,  various  sums  of  money;  and  he  also  swore, 
but,  aa  he  did  that  he  had  played  there,  and  lost  money  to  the  defendant 
fore  the  Grand    on  Good  Friday ,  in  that  year. 

l^^Co^!  In  January,  1884,  the  defendant  preferred  a  bill  of  in- 
wardt*  referred  ^^^^™®'**  against  the  jJaintiff  for  perjury  in  that  suit, 
another  indict-  which  was  ignored  at  the  ensuing  Westminster  Sessions, 
bill  was  found  in  February,  as  the  defendant  neither  appeared  nor  adduc- 
Rwny!  and  on  ^  ®"y  ^^idcnce  before  the  Grand  Jury,  nor  was  his  name 
which  he  caua-    indorsed  as  a  witness  on  the  back  of  the  bill.     In  the 

cd  the  plaintiff  i       i»   ^      .,   *  n 

to  be  appre-       month  of  Aprtl  following,  the  defendant  preferred  ano- 

hended,  and  op- 
posed his  bail, 

and  suspended  („)  See  Taylor  v.  WUlans,  (in  error),  11  B.  Moore,  448. 

all  proceedings 
on  the  indict- 

ment  for  three  years,  and  the  plaintiff  took  tbe  record  down  to  trial,  at  which  the  defendant  was 
present,  but  left  the  Court  Just  before  he  was  called  as  a  witness  for  the  prosecution;  and  the  Ju- 
ry, after  deliberation,  acquitted  the  plaintiff:— He^cf,  that  this  was  sufficient  primd  foeie  evidence 
of  a  want  of  probable  cause;  but  the  Judge  having  thought  otherwise,  and  directed  a  nonsuit— 
the  Court  set  it  aside,  and  ordered  a  new  trial* 

A  short-hand  writer  having  been  allowed  to  refer  to  his  notes,  as  to  the  testimony  of  witnesses  at 
the  trial  of  the  indictment: — Held,  that  such  evidence  was  iinproperiy  received,  as  the  witnesses 
themselves  ought  to  have  been  called. 
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ther  indictment,  and,  at  the  next  Westminster  Sessions,         1829. 
in  May^  1824,  a  true  bill  was  found  on  the  testimony  of 
the  defendant,  corroborated  by  one  other  witness.  The  de^ 
fendant  then  caused  a  warrant  to  be  issued  for  the  appre- 
hension of  the  plaintiff,  and,  by  various  misrepresentations, 
intimidated  persons  from  becoming  bail  for  him ;  and  he 
was,  in  consequence,  imprisoned  eleven  days  before  he 
could  procure  bail.    The  plaintiff  was  prepared  to  meet 
the  charge  at  the  Sessions,  but  the  defendant,  in  Easter 
Term  preceding,  removed  the  indictment  by  certiorari 
to  the  Court  of  King's  Bench,  and,  on  the  7th  July,  he 
procured  an  ididavit  to  be  sworn  before  a  Judge  of 
that  Court,  for  the  apprehension  of  the  plaintiff,  but 
the  deponent  omitted  to  state  that  the  plaintiff  had  before 
procured    bail    on    the  same  charge;   and  it  was  als6 
Bwom,  that  the  defendant  did  not  know  where  the  plaintiff 
resided,  and  that  the  defendant  believed  he  had  gone  out 
of  the  way  to  avoid  the  proceedhigs  under  the  indict- 
ment, which,  in  point  of  fact,  was  untrue.    A  Judge's  war- 
rant for  the  plaintiff's  arrest  was  accordingly  issued,  by 
the  terms  of  which  he  was  to  be  brought  before  one  of 
the  Judges  of  the  King's  Bench,  if  in  town,  if  not,  be- 
fore one  of  the  police  magistrates.     The  plaintiff  immedi* 
ately  went  to  BouhStreet,  and  tendered  bail,  which  were 
opposed  on  the  part  of  the  defendant,  and  the  plaintiff 
was,  consequently,    imprisoned   and  detained   for  forty 
days,  at  the  expiration  of  which  time  the   Old  Bailey 
Sessions  commenced.  The  plaintiff  then  procured  bail,  but 
no  further  proceedings  were  taken  by  the  defendant  on 
the  indictment  for  three  years.  In  Easter  Term,  1827,  the 
plaintiff  took  down  the  record  to  Westminster,  for  trial; 
and  although  the  defendant  was  in  Court  at  the  comi- 
meilceilient,  yet,  when  he  was  called  on  as  a  witness,  he  did 
not  appear,  and  the  Jury,  after  deliberating  about  half  an 
hour,   acquitted  the  plaintiff;   the  assignments  of  perjury 
bring,  that  he  had  falsely  sworn  that  he  had  lost  money 
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1829.  at  the  defendant's  house,  at  seventeen  different  times,  in  the 
months  of  March,  April,  and  May,  \SS2 ;  and  that  he  had 
played  there  on  Gcbd  Friday  in  that  year.  The  plaintiff 
afterwards  commenced  the  present  action  against  the  de- 
fendant, who  called  witnesses  to  shew,  that  his  house  was 
always  shut  up  on  a  Good  Friday,  The  plaintiff,  among 
other  witnesses,  called  Mr.  Gumey,  the  short*hand  writer^ 
for  the  purpose  of  shewing  that  the  defendant  was  in  Court 
at  the  trial  of  the  indictment,  and  that  he  did  not  appear  as 
a  witness  when  called  on  for  the  prosecution;  but,  as  Mr- 
Gurney  said,  he  could  not  recollect  whether  the  defendant 
had  been  called  or  not,  he  was  requested  by  the  plaintiff's 
counsel  to  look  at  his  notes  of  the  triaL  But  it  did  not  ap- 
pear from  them  that  the  defendant  had  been  in  Courts  or 
that  he  had  been  called  as  a  witness.  The  defendant's  couor 
sel  then  cross-examined  Mr.  Gurney,  and  requested  hun 
to  refer  to  his  notes,  to  shew  that  three  witnesses  had 
sworn,  on  the  trial  of  the  indictment,  that  the  defendant's 
house  had  never  been  open  for  play  on  a  Good  Friday* 
For  the  plaintiff,  it  was  objected,  that  this  evidence  was 
not  admissible,  as  the  witnesses  themselves  ought  to  be 
called.  His  Lordship  said,  that  he  considered  the  objec- 
tion to  be  well  founded,  and  that  the  short-band  writer's 
notes  had  not  the  least  weight  with  him;  but  he  thought, 
that,  under  the  circumstances,  the  plaintiff  had  not  ad- 
duced sufficient  evidence,  to  shew  tha^  the  defendant  had 
preferred  the  indictments  against  him  without  reasona- 
ble or  probable  cause,  and  he  accordingly  directed  a  non* 
suit. 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  nonsuit  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds.  First,  that  the  plaintiff 
had  adduced  sufficient  evidence  to  call  on  the  defendant 
to  shew  that  he  had  a  probable  cause  for  the  prosecution; 
and.  Secondly,  that  the  short-hand  writer's  notes^as  to  what 
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the  witnesses  for  the  defendant  deposed  on  the  trial  of  the  1629. 
indictinenty  ought  not  to  have  been  referred  tO|  as  the  wit- 
nesses tfaemselyes  ought  to  have  been  called.  As  to  what 
shall  amount  to  a  want  of  probable  oause,  in  an  action  of 
tlus  natorey  is  a  mixed  question  of  law  and  of  fact,  and 
inferences  of  the  intention  of  the  prosecutor  may  be  drawn 
firom  extraneous  circumstanceSi  vtM.  from  his  own  conducti 
as  well  as  that  of  his  coadjutors  ^  and  the  {daintifip  having 
proved,  that  the  first  bill  of  indictment  was  ignored,  that 
the  second  was  found  on  the  testimony  of  the  defendant, 
that  he  harassed  the  plaintiff  in  opposing  his  bail,  and 
that  he  delayed  prosecuting  the  last  indictment  for  three 
years,  and  compelled  the  jdaintiff  to  take  down  the  record 
to  trial,  in  order  to  rid  himself  of  the  imputation  with 
which  he  was  charged,  and  the  defendant's  absenting  him- 
self  at  the  time  he  was  called  on  to  substantiate  such 
charge,  were  abundant  evidence  of  a  want  of  probable 
cause; — at  all  events,  those  facts  should  have  been  submit^ 
ted  to  the  consideration  of  the  Jury;  and  if  they  found  that 
they  were  true  in  substance,  then  it  was  for  the  Judge  to 
decide,  whether  they  amounted  to  a  probable  cause  for 
the  defendant's  prosecuting  the  indictments  against  the 
plaintiff,  or  not. 

Mr.  Serjeant  Toddy,  and  Mr.  Serjeant  WiUe,  now 
diewed  cause.-— As  Mr.  Oumey  had  no  means  of  recol- 
leeting  whether  the  defendant  was  in  Court,  or  called  as 
a  witness  at  the  trial  of  the  indictment,  but  through  the 
medium  of  his  notes,  and  the  plaintiff  called  on  him  to 
prove  that  fact,  although  he  failed  to  do  so,  the  defend- 
ant had  afterwards  a  right  to  make  what  use  of  the  notes 
he  pleased,  as  the  whole  of  them  might  be  considered 
as  evidence  of  what  took  place  on  the  trial  of  the  indict- 
ment, which  formed  a  part  of  the  transaction.  The 
main  question,  however,  is,  whether  the  plaintiff,  at  the 
trial  of  this  cause,  in  which  he  charged  the  defendant  with 

VOL.  ivu  A  A 
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1829.  having  malicioutly  indicted  him^  produced  sufficient  en* 
dence  to  shew^  that  the  latter  was  actuated  by  malicei 
or  to  call  on.  him  to  prove  that  he  had  a  reasonable 
or  probable  cause  for  preferring  the  indictments;  and 
the  Lord  Chief  Justice  was  clearly  of  opinion,  that  the 
plaintiff  had  not  shewn  that  the  defendant  had  acted  with- 
out probable  cause,  and,  accordingly,  directed  a  nonsuit. 
In  order  to  sustain  the  action,  it  was  incumbent  on  the 
plaintiff  to  shew  malice,  either  express  or  implied,  in  the 
defendant,  and  ako,  that  he  had  proceeded  without  any 
probable  cause;  and,  even  if  the  plaintiff  had  proved  ma- 
lice, if  the  defendant  shewed  that  he  had  a  probable  cause, 
he  was  entitled  to  a  verdict.  In  the  Jirtt  place,  the  plain- 
tiff should  have  offered  some  evidence  of  the  want  of  pro- 
bable cause,  before  he  could  call  on  the  defendant  to  jus- 
tify his  conduct.  Secondly ^  the  mere  circumstance  of  an 
acquittal,  under  an  indictment  for  perjury,  is  not  sufficient 
evidence  of  malice,  or  a  want  of  probable  cause  for  pre- 
ferring the  charge.  And  lastly^  the  absence  of  the  pro- 
secutor at  the  trial  of  the  indictment,  or  not  offering  him- 
self as  a  witness  on  the  part  of  the  prosecution,  cannot 
raise  an  infecence  of  a  want  of  probable  cause. 

The  principles  on  which  an  action  for  a  malicious  prose* 
cution  are  founded,  are  clearly  laid  down  in  the  case  of 
Johnstone  v.  Sutton^  in  error  (a),  the  essential  groand 
being,  that  a  legal  prosecution  has  been  carried  on  miA- 
oui  a  probable  cause;  and  although,  from  the  want  of  pro- 
bable cause,  malice  may  be,  and  most  commonly  is,  im- 
plied, yet,  from  th^  most  express  malice,  the  want  of  pro- 
bable cause  cannot  be  implied,  and  both  are  essential  to 
support  the  action;  and  it  is  for  the  Jury  to  find  the 
facts  which  are  evidence  of  probable  cause ;  and  the  Judge 
afterwards  determines  whether  those  facts  so  found 
amount  to  a  probable  cause  or  not.    Here,  the  onus  of  ne- 

{a)  I  Term  Rep.  544r5. 
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gBtiTing  the  presuniption  that  the  defendant  catrried  on        1829. 
the  prosecution  without  probable  cause,  lay  on  the  plain-      Willanb 
tiff;  and  positive  evidence  of  the  want  must  be  given  in  ^^ 

Ae  absence  of  probable  cause.  In  Incledan  v.  Berry  {a), 
where  the  plaintiff  gave  in  evidence  some  expressions  of 
the  defendant,  indicative  of  estpress  malice  against  the 
plaintiff  in  the  course  of  the  prosecution,  and  then  closed 
bis  case; — Mr.  Justice  Le  Blanc  required  him  to  go  fur- 
ther, and  negative  the  existence  of  probable  cause,  and 
mled^  that  some  evidence,  (although  slight  evidence  would 
be  sufficient),  must  be  given  <m  the  pari  of  the  plaintiff, 
of  want  of  probable  cause,  before  the  defendant  could  be 
called  upon  for  his  defence.  In  Wallis  v.  Al^ne  (d)| 
Lord  EUenboraugh  held,  that  the  omission  to  prefer  an 
indictment,  after  a  charge  on  oath  for  an  asiiault,  was  not 
sufficient  to  excuse  the  plaintiff  from  proving  the  want  of 
probable  cause  by  the  defendant.  In  PurceU  v.  Maena^ 
mam  (c),  it  was  decided,  that  the  plaintiff  must  give  evi- 
dence of  malice  in  the  defendant,  shewing  plainly  the 
want  of  probable  cause;  and  that  malice  is  not  to  be  im- 
plied from  the  mere  proof  of  the  plaintiff's  acquittal,  for 
want  of  the  prosecutor's  appearing  when  caUed  on  at  the 
final  of  the  indictment.  Here,  the  only  evidence  of  a 
want  of  probable  cause  was  the  opposition  offered  by  the 
defendant  to  the  plaintiff's  bail;  but  he  should  have  shewn 
that  they  were  opposed  from  malicious  motives,  or  without 
eauae,  and  they  might  have  been  incompetent  or  insol- 
yent.  In  Smith  v.  MaedonaU  (d),  where  the  defendant 
indieted  the  plaintiff  for  felony,  and  the  Jury  paused  some 
tine  before  they  acquitted  him,  Lord  Kenyon  deemed 
it  to  be  evidence  of  prohable  cause,  and  said,  that  '*  a  per- 
son might  be  acquitted,  though  the  prosecutor  hdd  the 
best  grounds  for  the  prosecution  he  had  instituted;*'  and 

(fl)  I  Camp.  203,  n.;  S.  C.  Selw.         (c)  9  East,  361;  5.  C.  1  Camp. 
Ni.  fti.  3rd  Edit.  946.  199. 

(h)  1  Camp.  204,  n.  (d)  3  Esp.  ftep.  7- 
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\S3B.        sufficient  evidence  to  call  on  the  latter  to  shew  that  he 
had  proceeded  without  any  reasonable  or  probable  cause. 

Mr.  Seijeant  Cro94f  in  support  of  his  rule. — It  is  quite 
clear  that  the  short-hand  writer's  notes  were  not  admis- 
sible at  the  trial,  to  shew  what  the  defendant's  witnesses 
had  sworn  at  the  trial  of  the  indictment  for  perjury,  as 
such  witnesses  should  have  been  called;  and  although  it 
has  been  said,  that  the  Jury  hesitated  hefore  they  retumr 
ed  a  verdict  of  acquittal,  yet,  they  might  have  done  so  for 
the  purpose  of  inspecting  some  document,  and  not  on  any 
doubt  they  entertained  as  to  the  defendant's  motives  in  car- 
rying on  the  prosecution ;  and  the  plaintiff  adduced  abund- 
ant evidence  of  a  want  of  probable  cause^  to  call  on  the  de- 
fendant to  shew  that  he  had  acted  bond  fide,  and  had  proba- 
ble cause  for  preferring  the  latter  indictment.  In  Farmer 
V.  Darlingf  Lord  Man^ield  said  (a),  *'  This  action  is  for  a 
malicious  prosecution,  without  a  probable  cause;  I  cannot 
say  that  the  Jury  have  done  wrong  in  finding  that  the 
indictments  were  preferred  without  probable  oause;"  and 
here,  whether  there  was  sufficient  evidence  of  a  want  of 
probable  cause,  should,  at  all  events,  have  been  submitted 
to  the  Jiu'y.  Malice,  combined  with  other  circumstances, 
may  furnish  pregnant  evidence  of  a  want  of  probable  cause; 
and  in  Reed  v.  Taylor  (A),  it  was  held,  that  an  action  of 
this  description  might  be  maintained,  if  any  of  the  assign- 
ments of  perjury  were  malicious  and  without  probable 
cause,  although  some  were  well  founded;  and  here,  a^ 
though  one  of  the  causes  assigned  is,  that  there  was  no  play 
at  the  defendant's  house  on  Oood  Friday ,  and  he  called 
witnesses  to  prove  that  iact,  yet  the  plaintiff  might  have 
lost  money  there  early  i^  the  morning  of  that  day ;  for,  if 
the  play  continued  aflter  twelve  o'clock  at  night  of  the 
preceding  Thursday^  and  which  in  all  probability  it  did, 

(«)  i  Burr.  1973.  (6)  4  Taunt.  616. 
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Ifae  fact  de|i03ed  to  by  the  plaintiff  on  the  first  trial  would  1829. 
remaiq  uncontradicted.  But;  as  the  first  bill  of  indict- 
meet  waa  ignored,  and  the  second  found  on  the  testimony 
of  Ih^  defendant,  and  he  left  the  Court  when  he  was 
called  aa  a  witness^  and  he  alone  could  have  been  cogni-' 
zant  of  the  facte  under  which  the  plaintiff  lost  his  money, 
but  which  he  feared  to  disclose,  the  Jury  were  not  only  war- 
noted  in  acquitting  the  plaintiff,  but  there  was  enough  to 
shew  that  the  prosecution  was  unfounded,  and  that  the 
defendant  had  no  ground  whatever  to  proceed  with  the 
second  indictment. 

Mr.  Serjeant  Andrews,  (who  was  with  Mr.  Serjeant 
Cross\  was  stopped  by  the  Court. 

iiOrd  Chief  Justice  Tindau — I  think  the  rule  for  set- 
ting aside  the  nonsuit,  and  granting  a  new  trial,  must  be 
made  absolute.  This  is  aH  action  for  maliciously,  and 
without  probable  cause,  indicting  the  plaintiff  for  peijury. 
It  has  been  admitted  by  both  my  learned  Brothers,  in  the 
course  of  the  argument,  that,  in  order  to  support  such  an 
action,  there  must  be'a  concurrence  of  malice,  and  a  want 
of  probable  cause  in  the  prosecutor^  It  is  not  sufficient 
for  the  party  accused  to  shew  malice  alone,  but  he  must  also 
prove  the  falsehood  of  the  charge  preferred  against  him; 
because,  although  a  person  may  appear  to  have  been  ac- 
tuated by  the  most  malicious  motives,  yet  he  might  have 
some  justifiable  reason  for  commencing  the  prosecution. 
On  the  other  hand,  the  actual  substantiatbn  of  the  accu- 
sadon  by  the  prosecutor  is  not  necessary,  nor  is  he  to  be 
liable  in  damages  for  a  mere  failure  of  the  prosecution;  and 
if  we  w^re  so  to  hold,  it  would  impose  upon  him  a  greater 
burthen  than  the  law  allows;  for  he  might  have  had  good 
reason  to  prefer  the  charge,  and  yet  be  compelled  to  aban- 
don the  prosecution,  by  the  death  or  absence  of  witnesses, 
or  the  difficulty  of  producing  sufficient  legal  evidence;  ei- 


Taylor. 


aeO  0ASB8  IN  TRINITY  TSaM, 

1829.        Iher  of  which  circumstances  would  give  a  wholly  diftrent 
"wiLLAiis      complexion  to  the  case.     The  law,  therefore,  adopts  a 
V.  middle  course,  and  only  renders  the  party  piDsecating  le- 

sponsHile,  where  malice  is  combined  with  a  want  of  proba- 
ble xsause.  As  to  n^t  shall  amount  to  such  a  combina- 
tion of  malice,  and  a  want  of  probable  cause,  so  much  de- 
pends upon  the  circumstances  of  eadi  particular  case, 
that  it  is  diflScttlt,  if  not  impossible,  to  define  it ;  nor  can 
any  general  rule  be  laid  down  on  the  subject.  But  such 
a  state  of  facts  ought  to  exist,  as  to  impress  the  mind 
of  any  reasonable  man,  and  satisfy  him  that  the  par^  ac-- 
cusing  had  no  motive  for  proceeding,  but  a  malicious  fed- 
ing  or  desire  to  inflict  an  injury  on  the  accused,  and  that 
he  could  not  have  honestly  believed  that  there  was  any 
true  or  substantial  ground  for  the  accusation,  or  probable 
cause  for  the  prosecution.  But  it  may  be  asked — ^Who  is 
to  be  the  Judge  of  what  amounts  to  probable  cause?  In  all 
cases,  whether  the  party  accusing  had  a  reasonable  degree 
of  knowledge,  so  as  to  amount  to  a  probable  cause  for 
instituting  and  carrying  on  a  prosecution,  is  a  question  of 
law  for  the  Judge,  on  the  facts  disclosed  in  evidence; 
and  if  there  be  any  discrepancy  in  testimony,  or  doubt  or 
imputation  cast  on  the  credit  of  the  witnesses,  those  are 
matters  for  the  decision  of  the  Jury*  So  that,  ultimately, 
tlie  question  of  probable  cause  is  a  question  of  law,  and 
may  be  assimilated  to  those — as  to  what  shall  be  reasonable 
notice  of  the  dishonour  of  a  bill  of  exchange;  or  what  shall 
be  reasonable  tolls,  fines,  or  services,  or  other  instances  of 
a  like  nature.  Again,  it  may  be  asked — ^Who  is  to  adduce 
evidence  to  shew  the  absence  of  probable  cause?  Un- 
doubtedly, the  plaintiff,  in  the  first  instance,  must  bring 
forward  some  evidence  of  a  want  of  probable  cause,  before 
die  defendant  can  be  called  on  to  justify  his  conduct;  be- 
cause it  is  not  to  be  assumed  that  a  person  has  acted  il- 
legally ;  on  the  contrary,  it  must  be  inferred  that  he  has 
onlv  done  his  duty  in  preferring  the  charge ;  and  before 
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he  can  be  required  to  i^rove  the  aflSrmativCi  as  the  actual  1829. 
knowledge  rests  principally  with  him,  the  party  who  brings 
the  action  must  shew  a  want  of  probable  cause  for  tb^pre- 
finnnent  of  the  charge  against  him.  The  question  then  is — 
Whether  the  plaintiff  in  this  case  produced  jsuffieient  evi- 
dence at  die  trial  to  call  upon  the  defendant  to  prove  affir- 
matiTely,  that  he  had  reasonable  or  probable  cause  for  pre- 
fevrii^  an  mdictment  against  the  plaintiff  for  perjury.  I  am 
of  opinion^  that  he  did.  It  appeared  that  the  first  bill  which 
the  defendant  preferred  against  the  plaintiff  was  thrown 
out  by  the  Grand  Jury,  as  the  defendant  neither  appeared 
hunself  nor  adduced  any  evidence  in  its  support;  nor  was 
his  name  on  the  back  of  the  bill  as  a  witness.  On  the 
aeoond  indictment,  his  name  did  appear  on  the  back  of  the 
Ull;  and  en  his  evidence,  corroborated  by  the  testimony 
of  one  other  witness,  a  true  bill  was  found.  The  defend- 
aot  therefore  must,  at  all  events,  have  considered  himself 
to  have  been  a  witness  of  some  importance  on  behalf  of  the 
proaeeution;  and  when  the  principal  facts  are  within  the 
knowledge  of  the  prosecutor  himself,  it  is  incumbent  on 
him.  to  shew  that  he  bad  probable  cause  for  preferring  the 
charge  against  the  accused.  It  also  appeared,  that  when 
the  trial  of  the  indictment  came  on,  although  the  defend- 
ant was  in  Court,  he  for  some  reason  or  other  absented 
himself,  at  the  moment  when  he  was  called  on  to  give  his 
testimcmy  in  support  of  the  charge,  and,  after  some  delibe- 
ration, for  what  reason  does  not  appear,  the  Jury  acquitted 
the  plaintiff.  The  transactions  and  nature  of  the  dealings 
between  the  plaintiff  and  the  defendant  at  the  house  of 
the  latter,  and  which  formed  the  main  ingredients  in  the 
case,  must  have  been  peculiarly  within  the  knowledge  of 
the  latter;  and  the  principal  assignment  of  perjury  was, 
that  the  plaintiff  had  falsely  sworn  that  he  had  lost  mo- 
ney at  play  at  the  defendant's  house  at  seventeen  different 
times.  It  must,  therefore,  be  assumed,  that  the  money 
was  lost  to  the  defendant  by  the  plaintiff^'s  playing  at 
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I999i  his  house.  The  defendantj  however,  dkl  not  ebboae  to 
subniit  to  be  exaiQitied  a4  a  witness/  but  left  the  Court  at 
die  n^oment  be  was  about  to  be  called.  On  these  fiiots , 
it  is  but  £Edr  and  reasonable  to  infer,  that  the  defendant 
had  knowledge  of  some  ciroumstances  which  he  did  not 
think  proper  to  disclose;  and  his  conduct,  by  absenting 
himself  at  the  trial,  coupled  with  the  previous  facts,  was 
sufficient  jmn^/acte  evidence  to  shew,  that  the  prose- 
cution was  Gommended  without  probaUe  causOf  or  that 
there  was  such  a  want  of  it,  as  to  throw  it  on  the  defend- 
ant to  answer  the  plaintiff,  and  prove  affimativdy,  that 
he,  the  defendant,  had  probable  cause  for  preferring  the 
indictment  in  question.  The  short-hand  writer's  notes  of 
what  the  vritnesaes  said,  or  as  to  what  passed  at  the  trial 
of  the  indiotmeiit,  were  not  admissible  in  evidence,  by  a 
well-^known  rule  of  law;  because  the  witnesses  themselves, 
if  Hving,  might,  and  ought  to  have  been  called.  I  am,  tliere- 
fore,  of  opimon,  that  the  rule  for  setting  aside  the  non- 
suit, and  granting  a  new  trial,  must  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  What- 
ever contrariety  of  opinion  might  have  existed  between 
former  Judges,  in  questions  of  this  nature,  a  great  deal  of 
the  difficulty,  as  well  as  the  confusion  created  by  earlier 
casies,  has  been  removed  by  the  principles  established  in 
JohnUone  v.  Suitan*  The  true  distinction  was  there 
laid  down  by  Lord  Mansfield,  aided  by  Lord  LoMgk^ 
horomghi  in  a  most  elaborate  judgmeirt  on  the  decision  of 
that  case  in  a  Court  of  error,  and  where  it  is  said,  that  (•) — 
**  The  question  of  probable  cause  is  a  mixed  proposition  of 
law  and  fact.  Whether  the  circumstances  alleged  to  shew 
it  probable  or  not  probable  are  true  and  existed^  is  a 
matter  of  fact;  but  whether,  supporing  them  true,^tliey 
amount  to  a  probable  cause,  is  a  question  of  law.*^    That 

(a)  \  Term  Rep.  546. 
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principle  ha^  been  acted  on  ever  sinoe;  and  I  adapted  it 
in  the  late  case  of  Dapis  v.  RusseUt  where  I  said  (a): — 
''  That,  although  I  admitted  that  the  question  pf  reason^- 
aUe  or  probable  cause  is  a  question  of  law  for  the  Judgei 
yet  that  it  must  be  necessarily  compounded  of  facts  on  which 
the  Jury  must  decide ;  and  that  it  had  been  my  constant prac^ 
tice,  in  case3  of  this  description,  to  leave  it  to  the  Jury  to 
say,  whether  they  believe  the  facts,  as  proved,  to  be  true; 
and  if  they  do,  I  teU  them  whether  or  not  I  think  that  they 
amount  to  a  reasonable  and  probable  cause  to  justify  the 
party  for  the  act  done/' — There  can  be  little  if  any  difficul- 
ty as  to  whidi  of  the  parties  is  to  offer  the  first  proof  of  the 
absence  or  want  of  probable  cause.    The  defendant  is  not 
bound  to  prove  an  affirmative,  or  justify  his  conduct  in  the 
first  instance;  and  in  Purcell  v.  Macnanmra,  Mr.  Juatice 
Z«e  Blame  said  (&)— "  An  action  for  a  malicious  prosecution 
cannot,  from  the  very  nature  of  it,  be  maintained  without 
proof  of  malice,  either  express  or  implied;  and  malice  may 
be  iniplied  from  the  want  of  probable  cause;  bui  that  mu$i 
be  shewn  by  the  plaintiff.     That  is  sound  law,  and  con- 
sMtent  with  what  that  learned  Judge  before  ruled  in  In- 
dedon  v.  Berry,  viz.  that  although  express  malice  be 
pii>yed»  some  alight  evidence  must  be  given  on  the  part  of 
the  plaintiff  of  a  want  of  probable  cai|se,  before  the  de- 
fendant can  be  called  on  for  his  defence.  It  is  true,  that,  in 
WaUis  V.  Alpine,  Lord  EUenborough  laid  down,  that  the 
mere  non-prosecution  of  a  charge  made  on  oath  against  ano» 
ther,  was  not  sufficient  to  throw  the  onus  on  the  defend- 
ant«  of  shewing  a  probable  cause.    And  l4ord  Kenyan,  in 
Smiih  V.  Macdanald  {c),  ruled,  that  if,  upon  an  indictment 
for  felony,  the  Jury  pause  before  they  acquit  the  prisoner* 
it  is  evidence  of  probable  cause.    Although  in  Sytee  v. 
Dunbar  {d),  where  A.,  as  attorney  for  B,  sued  C.  in  the 


(a)  2  ltfoo(«  &  P»yii«,  609.  (c)  3  Esp.  Rep.  7. 

(6)  9  East,  363.  {d)  I  Camp.  202,  n. 
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1829^  Exchequer,  and  C.  indicted  A.  and  B.  for  a  conspiracy,  who 
were  acquitted,  and  A.  afterwards  brought  an  action  against 
C  for  maliciously  indicting  him,  in  which  he  proved  that 
the  suit  in  the  Excheqtser  was  well  founded,  and  that  C.  did 
not  appear  to  prefer  his  indictment: — Lord  Kenyan  held, 
that  this  was  not  sufficient  to  throw  on  C.  the  burthen  of 
shewing  probable  cause ;  yet  his  Lordship  there  drew  a 
distinction  where  the  facts  to  be  proved  lay  in  the  know* 
ledge  of  the  defendant  alone.  And  in  Butter's  NisiPrius  (a), 
it  is  said,  that  "  where  the  facts  lie  in  the  knowledge  of  the 
defendant  himself,  he  must  shew  a  probable  cause,  though 
the  indictment  be  found  by  the  Grand  Jury,  or  the  plain- 
tiff shall  recover  without  proving  express  malice ;  and  the 
case  of  Parrot  v.  JFishwick  (ft),  is  referred  to»  And,  in 
Hunter  v.  French,  Mr.  Justice  Burnett  is  reported  to 
have  said  (c),  **  where  a  person  is  acquitted  by  a  Jury,  ma- 
lice need  not  be  proved  at  first  on  the  part  of  the  plaintiff, 
but  it  is  incumbent  on  the  defendant  to  shew,  on  the  other 
side,  that  there  was  a  probable  cause;  but  that,  where  the 
indictment  is  quashed,  it  is  necessary  for  the  plaintiff  to 
prove  express  malice;  and  that  this  distinction  would  re- 
concile all  the  differences  in  respect  to  this  matter."  The 
true  distinction  to  be  drawn  in  actions  of  this  description 
is,  that  they  must  be  founded  on  malice  by  the  defendant, 
either  express  or  implied,  and  a  want  of  probable  cause; 
and  although  malice  may  be  implied,  from  the  total  want 
of  probable  cause,  the  plaintiff  must  shew  it,  unless  the 
facts  lie  within  the  knowledge  of  the  defendant  himself.  The 
question  therefore  is,  whether,  under  all  the  circumstances 
of  this  case,  adduced  on  the  part  of  the  plaintiff,  there 
was  sufficient  to  throw  the  burthen  of  proof  on  the  defend- 
ant, and  call  on  him  to  shew,  that  he  had  probable  cause  for 
preferring  the  two  bills  of  indictment  agunst  the  plaintiff^ 

U)  7th  Edit  by  Bridgman,  14.  (6)  9  East,  362,  a. 

(c)  WUles,  620. 
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The  first  bill  was  ignored,  as  the  defendant  offered  no  evi-  1829. 
dence  before  the  Grand  Jury,  nor  was  his  name  upon  the 
back  of  the  bill  as  a  witness.  The  second  bill  was  found 
on  the  testimony  of  the  defendant  himself;  and  although 
he  was  in  Court  at  the  trial,  yet,  as  soon  as  he  discovered 
that  he  was  about  to  be  called  as  a  witness,  he  withdrew, 
and  the  plaintiff  was  acquitted  accordingly.  Besides,  the 
defendant  not  only  effectually  opposed  bail  offered  by  the 
plaintiff,  but  caused  him  to  be  imprisoned  under  the  new 
charge,  although  the  plaintiff  had  before  put  in  bail  on  the 
same  charge;  and  the  last  indictment  was  left  pending 
OYer  the  plaintiff's  head  for  more  than  three  years  afler  it 
was  preferred.  All  these  circumstances  appear  to  me  to 
afford  a  strong  ground,  from  which  malice  and  a  want  of 
probable  cause  may  be  inferred.  The  defendant  alone 
could  have  explained  the  circumstances  under  which  the 
last  bill  was  preferred  and  found,  as  it  depended  on  the 
nature  of  his  testimony  before  the  Grand  Jury.  I  there- 
fore think,  that  the  plaintiff  adduced  sufficient  evidence 
to  call  on  the  defendant  to  shew  that  he  had  a  probable 
cause  for  preferring  the  latter  indictment.  I  concur  with 
nay  Lord  Chief  Justice,  that  the  short-hand  writer's  notes 
of  what  took  place  at  the  trial  of  the  indictment,  ought  not 
to  have  been  admitted  in  evidence  on  the  trial  of  this  cause ; 
but,  as  my  Lord  Wynford  said,  that  he  did  not  think  them 
entitled  to  any  weiglit,  it  is  unnecessary  to  consider  that 
peiat.  But  I  do  not  think  that  the  plaintiff  ought  to  have 
been  nonsuited ;  and  although  Lord  Kenyan  said,  in  Smiih 
Y.  Ma4:donaldy  *'  that  if  the  evidence  offered  to  the  Jury  by 
a  prosecutor,  on  the  trial  of  an  indictment,  be  sufficient  to 
cause  them  to  pause,  he  should  hold  it  to  be  a  probable 
cause;"  I  cannot  accede  to  that  doctrine;  for  a  person 
might  then  suffer  from  the  prejudices  or  capricious  feel- 
ings of  a  Jury. 

Mr.  Justice  Burrouoh. — The  principal,  if  not  the  only 
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1829.        question  in  this  case  b,  whether  the  nonsuit  ought  not  to  be 
Bet  aside?  I  am  clearly  of  opinion  that  it  ought.  What  shall 
be  deemed  to  amount  to  a  probable  cause,  is  always  a  qaes* 
tion  for  the  Judge  alone;  and  if  the  Jury  believe  die  fkcts 
before  them  to  be  true,  it  is  for  the  Judge  to  tell  them,  whe* 
tfaer,  in  his  opinion,  they  amount  to  a  probable  cause. 
There  can  be  no  doubt  but  that  the  short-hand  writer's 
notes,  as  to  what  took  place  on  the  trial  of  the  indicttnent, 
were  improperly  received ;  and  as  they  were  read  as  evidenoe 
in  this  cause,  the  Lord  Chief  Justice  might  have  been  in 
Bome  degree  influenced  by  them.    But  I  think,  that,  inde* 
pendently  of  those  circumstances,  he  ought  not  to  have 
nonsuited  the  plaintiflP.    The  first  bill  of  indictment  pre- 
ferred against  him  by  the  defendant  was  ignored,  ss  the 
latter  did  not  appear  before  the  Grand  Jury  in  its  sup- 
port; and,  on  the  trial  of  the  second  indictment,  the  bill 
having  been  found  on  the  testimony  of  the  defendant,  just 
before  he  was  called  as  a  witness,  it  appeared  that  he 
had   left   the    Court,  and   the   plaintiff  was  acquitted. 
The  defendant's  absenting  himself  at  tiie  moment  his  tes- 
timony was  required,  he  having  been  in  Court  at  the  com- 
mencement of  the  trial,  is  a  strong  circumstance  fo  shew 
that  he  had  caused  the  indictment  to  be  preferred  wiAout 
probable  cause.  One  of  the  principal  questions  for  the  con- 
sideration of  the  Jury  was,  whether  the  defendant's  house 
was  open  on  Good  Friday ^  and  whether  the  plaintiff  fasd 
played  and  lost  money  there  on  that  day ;  and  if  the  Jury 
had  found  that  he  had,  and  that  he  had  lost  money  to  the 
defendant  at  other  times,  and  which  might  have  been 
elicited  from  him  on  cross-examination,  the  plaintiff  would 
have  been  entitled  to  an  acquittal.     At  all  events,  it  ap* 
pears  to  me,  that  the  plaintiff  adduced  sufficient  evidenee 
to  call  on  the  defendant  to  shew  tfiat  he  had  probable 
cause  for  instituting  and  carrying  on  the  prosecution. 

Mr.  Justice  Gaselee.— This  case  has  been  so  fully 
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gone  into  by  the  Court,  that  it  is  only  necessary  for  me  1829. 
to  make  a  few  obflervations.  We  are  not  called  upon  to 
decide  the  merits^  for  the  only  question  is,  whether  the 
evidence  adduced  by  the  plaintiff  warranted  the  Lord 
Chief  Justice  in  directing  a  nonsuit,  without  calling  on  the 
defendant  to  shew  that  he  had  a  probable  cause  for  pre* 
ferring  the  indictment  in  question.  I  think  not.  The  facts 
proved  by  the  plaintiff  are  extremely  strong,  to  shew, 
that  the  defendant  proceeded  against  him  without  a  rea- 
sonable or  probable  cause.  The  first  indictment  failed 
irom  want  of  evidence  by  the  defendant  as  the  prosecutor* 
The  bill  on  the  second  was  found  on  his  testimony  alonci 
corroborated  indeed  by  one  other  witness.  The  defend- 
antf  therefore,  must,  or  ought  to  have  been  aware,  that  he 
was  a  most  material  witness  on  the  trial  of  the  indictment; 
and,  although  the  mere  abandonment  of  a  prosecution  is 
not  of  itself  sufficient  proof  of  a  want  of  probable  cause 
for  instituting  it,  yet  here  the  facts  proved  by  the  plaintiff 
were  far  stronger,  as  the  defendant  neglected  to  prosecute 
the  second  indictment  for  three  years,  and  absented  him- 
self at  the  very  moment  he  was  called  on  to  support  it  at 
the  trial ;  and  as  witnesses  were  previously  called  for  him, 
who  stated  that  his  house  was  shut  up  on  Good  Friday, 
yet  the  material  remaining  question  was,  whether  the 
plaintiff  had  lost  money  at  play,  at  the  defendant's  house,  at 
the  different  times,  as  alleged  by  him  in  the  action  against 
the  defendant  That  must  have  been  peculiarly  within  the 
knowledge  of  the  defendant,  and,  in  all  probability,  he  did 
not  like  to  be  examined  as  to  that  fact.  But,  it  appears  to 
me,  that  the  studied  delay  by  the  defendant  in  not  carry- 
ing down  the  last  indictment  for  trial,  and  his  absenting 
himself  when  his  testimony  was  required  to  support  it, 
were  sufficient  grounds  to  oast  on  him  the  burthen  of  shew- 
mg  that  he  had  probable  cause  for  carrying  on  the  prose- 
cution  against  the  plaintiff.    The  rule  for  setting  aside  Uie> 

nonsuit  must,  therefore,  be  made — 

Absolute. 


^/L^  rx 
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1829. 
"  Curling  r.  Shuttleworth. 

The  daendant,  jPHIS  was  an  action  oP  anuwpnii  and  brought  by  the 
oftlSdtw^  plaintiff,  to  recover  from  the  defendant  the  sum  of 322t, 
Bdet  orurar-     and  interest  thereon,  at  5/.  per  cent.,  from  the  15th  Ocia- 

ance  for  aaie  by  , 

•nctfon,  aod  it  ber,  ISHS.  The  declaration  contained  the  usual  money 
tib^pax^iu*,  counts,  a  count  for  interest,  and  on  an  account  stated. 
tiiac  Uie  poUdet  T^e  cause  was  tried  before  Lord  Chief  Justice  Best,  at 

would  be  sold 

by  order  of  the  GuUdhoU,  at  the  first  Sittings  in  the  last  Term,  when  a 

Bortgegcc,  and  verdict  was,  by  consent,  taken  for  the  plaintiff,  damages, 

^PJSj!  ^r  ^^^'  subject  to  the  opinion  of  this  Court  upon  the  follow- 

piaindffpiir^  ingcase: — 

rhiifd  ooe  of 

the  poUdet,  and  The  defendant,  an  auctioneer,  offered  for  sale  by  aac- 
JS^lJ^rdSile  ^o»»  •*  ***«  Auction  Mart,  on  the  I5th  October,  1828,  two 
d^dimt'^tthe  P^^*^^®^  of  assurance,  in  the  Society  for  Equitable  Aseiu^- 
Uroeoftheaaie:  ances,  according  to  certain  particulars  and  conditions  of 
tibe  veDdon  Sale.  The  particulars  stated,  that  such  policies  would  be 
^u^a°2^r  ®^*^»  by  order  of  the  executors  of  the  mortgagee,  John 
and  inditpat-  Choffield,  Esq.,  deceased,  and  untler  a  power  (^  lafc* 
the  mortgagor  The  plaintiff  attended  the  sale,  and  was  declared  the 
iigv!^the  pou-  purchaser  of  the  second  lot  mentioned  in  the  particulars 
cy  by  deed  to     of  ^^  for  the  sum  of  161 0/.    The  lot  was  described  as  a 

the  noftgagces  j, 

and  a  tubM-  policy  of  assurance,  No.  24,143,  for  the  sum  of  2000/.,  ef- 

tw!^  ttf  i^e  fected  with  the  Equitable  Society,  Blackfriart,  June  18th, 

SSf^TanM^b'  *^^»  ^y  *  gentleman,  now  in  the  sixty-first  year  of  his  age, 

the  mortgagee,  or  thereabouts,  with  the  accumulations  thereon,  amount- 

power  nftau,  ing  to  1100/.  or  thereabouts,  making  in  the  whole,  3,100t. 

i^Vellrnrt^  or  thereabouts,  annual  premium,  69/.  16*.     The  fourth 

paid  OR  a  given  condition  of  sale  provided,  that  the  purchasers  should, 

day;  and  on  a  i  f  ^  l 

further  adranoe  ,at  their  own  expense,  have  proper  assignments  from  the 

gee,ati^deed  vendors,  on  payment  of  the  residue  of  the  purchase-mo- 

to!by  whidb  Ae  "®y-    '^^^  plaintiff  paid  the  sum  of  322/.  as  a  deposit,  for 

faiterest  remain-  which  he  took  a  receipt,  of  which  the  following  is  a  copy  :— 

ing  unpaid  waa  ^  or/ 

to  be  converted 

into  prindpal,  hut  ike  power  <(fsdU  was  omitUd;  and  the  vendon  declined  to  procure  the  eooeor- 
rence  of  the  mortgagor  to  the  auignment  of  the  policy  to  the  plaintiff  :.-^«M,  that  he  vrai  entitled 
to  recover  baclc  hii  depodt,  but  without  interef t. 


i 
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"  Auction  Mart,  15th  October,  1828. 

^  Received  of  Daniel  Curling,  Esqr.^  three  hundred  and 
twenty-two  pounds^  being  a  deposit  of  twenty  per  cent. 
upon  the  purchase  of  Lot  S,  of  Equitable  Policies,  bought 
by  him  this  day^  for  the  sum  of  1^10^. 
£S22.  For 

G.  E.  Shuttleworth, 
Jno.  AppletonJ"* 

The  plaintiff  also  signed  an  agreement^  indorsed  on  a 
particular  of  sale,  of  which  the  following  is  a  copy  :— 

"  London,  October  15th,  1828. 

"  I  hereby  agree  to  purchase  Lot  2,  described  in  this  par- 
ticular, agreeably  to  the  annexed  conditions,  and  to  give 
for  the  same  the  sum  of  one  thousand  six  hundred  and 
ten  pounds. 

"  Witness,  Jw.  Appleton.  Daniel  CurUng.^ 

"  Deposit,  £822. 

The  sixth  condition  of  s|ile  provided,  that  if,  through 
any  mistake,  the  policies  should  be  improperly  described, 
or  any  error  or  mistatement  be  inserted  in  that  particular, 
such  error  or  mistatement  should  not  vitiate  the  sale  there- 
of, but  the  vendors  or  purchasers,  as  the  case  might  hap- 
pen, should  pay  or  allow  a  proportionate  value,  according 
to  the  average  of  the  whole  purchase-money,  as  a  compen- 
sation either  way. 

On  the  21st  October,  1828,  an  abstract  of  the  title  of 
the  vendors  to  the  policy  was  delivered  by  their  solicitors 
to  the  solicitors  of  the  plaintiff,  which  set  out  the  following 
documents,  viz. — a  policy  of  insurance  in  the  usual  form, 
dated  the  18th  June,  1808,  numbered  24,14iS,  and  under 
the  hands  and  seals  of  two  of  the  trustees  of  the  Society 
for  Equitable  Assurances  on  lives  and  survivorships,  on 
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369 


1829. 


370 


CASKS  IN  TRimXY  TERM, 


1829. 


the  life  of  Charles  Banihead^  of  Brighton,  in  the  county 
of  Sussex,  Doctor  of  Medicine. 

An  indenture,  dated  the  1st  February,  ISIS,  and  made 
between  the  said  Charles  Bankhead,  of  the  one  part ;  and 
JoAn  Chatfield,  Esq.,  of  the  other  part ;  whereby,  in  conu- 
deration  of  8451.,  therein  mentioned  to  be  due  and  owing 
from  the  said  Charles  Bankhead  to  the  said  John  Chat" 
field— He,  the  said  Charles  Bankhead,  assigned  unto  the 
said  John  Chatfield,  his  executors,  administrators,  and  as- 
signs, (together  with  another  policy),  the  said  policy  of  as- 
surance, and  all  money  then  due  or  to  become  due  by 
Tirtue  thereof,  subject  to  a  proviso  for  redemption,  on 
payment  of  the  sum  pf  S4>5/.  and  interest,  at  5L  per  cent. 
on  the  1st  day  of  March  then  next. 

A  deed  poll,  indorsed  on  the  said  last-mentioned  inden- 
ture, dated  the  3rd  AprU,  181S,  under  the  hand  and  seal 
of  the  said  (Carles  Bankhead,  reciting  a  loan  from  the 
said  John  Chatfield  to  the  said  Charles  Bankhead,  of 
560t,  in  addition  to  the  said  sum  of  84SiL,  the  whole  of 
which  sum  of  846/.  and  interest,  as  well  as  the  said  sum  of 
560/.,  still  remained  due  to  the  said  John  Chatfield;  and 
that  the  said  Charles  Bankhead  had  agreed  to  make  such 
further  assurance  for  securing  the  same  as  thereinafter 
mentioned,  in  consideration  of  the  said  sum  of  560/.,  and 
for  securing  the  repayment  thereof,  and  such  further  sums 
as  thereinafter  mentioned,  with  interest ;  he  the  said  Charles 
Bankhead  covenanted  with  the  said  John  Chatfield,  diat 
the  said  policy  of  assurance,  and  all  other  the  premises 
by  the  last-mentioned  indenture  assigned,  should  stand 
charged  with,  and  be  a  security  unto  the  said  John  Chat- 
field, his  executorsi  adminbtrators,  and  assigns,  as  well  f<nr 
the  payment  of  the  said  sum  of845A  and  interest,  and  the 
aaid  sum  of  560L  and  interest,  as  also  for  all  such  ftirdier 
and  other  sum  and  sums  of  money  as  might  be  advanced 
and  lent,  or  paid,  unto  <nr  for  the  said  Charles  Bankhead, 
by  the  said  John  Chatfield,  his  executorft,  admmistrators. 
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or  mnigoSfOt  which  might  be  poid  by  tlie  said  Join  CluU^ 
fields  his  executors,  administrators,  or  assigns,  to  the  said 
aasoraiioe  office,  or  otherwise,  to  keep  on  foot  the  said  po- 
licy, and  the  fiill  benefit  tiiereof,  together  with  interest, 
andofallsodi  costs, -charges,  and  expenses,  as  therein 
mentioned,  not  exceeding  in  the  whole,  exclusive  of  the 
said  Bum  of  846/.,  the  sum  of  SOOW. ;  and  that  the  said  po- 
licies and  premises  should  not  be  redeemed  or  redeemable 
either  in  law  or  in  equity,  until  not  only  the  said  sum  of 
MSi.  and  interest,  and  d6(ML  and  interest,  but  also  all  such 
fiirther  sum  and  sums  of  money  which  might  at  any  time 
be  lent,  advanced,  or  paid  by  the  said  Jokm  Cha0eld,  to 
or  &r  the  said  Ckarks  Bankieadf  should  be  fully  paid, 
and  satisfied. — And  for  the  considerations  in  the  said  deed 
poll  before  mentioned,  and  for  better  securing  to  the  said 
Joim  CkaifieU,  his  executors,  administrators,  and  assigns, 
the  due  payment  of  the  said  several  sums  of  845/.  and 
SGOL,  and  such  further  sums  of  money  as  might  be  paid, 
advanced,  or  lent,  by  the  said  John  Chatfield,  his  execu-* 
tors,  administrators,  and  assigns,  by  virtue  of  the  said  deed 
poH,  vfiih  interest  for  the  same^  as  therein  aforesaid,  the 
said  Charlee  Bankhead  did  thereby  expresily  andfuUp 
amtiarime  and  empower  the  smid  John  Chaffield,  his  exe- 
cutors, administrators,  or  assigns,  in  case  the  said  several 
sums  of  845/.  and  560/.,  and  such  (if  any)  further  sum  or 
sums  of  money  as  might  be  advanced,  or  paid,  as  therein 
aforesaid,  with  interest  as  therein  aforesaid,  should  not 
be  fuUy  paid  o£P  and  satisfied  to  the  said  John  Chatfidd, 
his  executors,  administrators,  or  assigns,  on  or  before  the 
1st  Jwne  then  next,  at  any  time  or  times  aAer  the  said  1st 
June  then  next,  to  seU  ond  ubsobUefy  dispose  of  the  said 
poUetf  ofassmraneet  and  all  benefit  and  advantage  thereof, 
either  by  public  auction  or  private  contract,  unto  any  per- 
woia  or  persons  whomsoever,  for  any  reas<mable  price  which 
eonM  at  the  time  of  such  sale  be  diitained  for  the  same, 
and  to  seal,  execute,  and  deliver,  all  such  deeds,  convey- 
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ancesi  anci  assuranoes^  as  might  be  requisite  and  proper 
for  the  completion  of  such  sale  or  sales,  and  vesting  the 
said  premises  in  the  purchaser  or  purchasers  thereof;  and 
to  stand  possessed  of  and  interested  in  all  and  every  the 
sum  and  sums  of  money,  which  should  arise  and  be  pro- 
duced from  such  sale  or  sales,  upon  trust,  after  paying 
thereout  the  costs  of  the  sale,  to  retain  the  said  sums  of 
845/.  and  560/.,  and  such  sum  or  sums  of  money  as  might 
thereafter  be  paid,  advanced,  or  lent,  by  the  said  Johm 
ChatfieUf  his  executors,  administrators,  or  assigns,  in  pur- 
suance of  the  said  deed  poll,  or  the  indenture  of  the  Ist 
February,  1812,  and  interest;  and  to  pay  the  residue  un- 
to the  said  Charles  Bankheadf  his  executors,  administra- 
tors, or  assigns.  And  it  was  by  the  said  deed  poll  declar- 
ed, that  all  contracts,  agreements,  sales,  conveyances,  and 
assurances,  acts,  deeds,  matters,  and  things,  which  should 
be  entered  into,  .made,  done  or  executed  by  the  said  Jakm 
Chatfield,  his  executors,  administrators,  or  assigns,  of  or 
concerning  the  said  policy  and  premises,  should,  to  all  in^ 
tents  and  purposes,  be  valid  and  effectual,  although  the 
said  Charles  Bankhead,  his  executors  or  administrators, 
should  not  execute,  join,  concur  in,  or  assent  to  the  same;, 
and  that  the  purchaser  or  purchasers  should  be  entitled 
to  have,  hold,  and  enjoy.the  same,  against  the  sidd  Charles 
Bankhead,  his  executors,  administrators,  and  assigns,  and 
all  persons  claiming  or  to  claim  under  or  in  trust  for  him 
or  them,  in  like  manner  as  if  the  said  Charles  Bankheadf 
his  executors,  administrators,  or  assigns,  had  been  a  party 
to  and  executed  the  conveyance  or  assurance  thereof,  free 
from  all  equity  and  benefit  of  redemption,  claim,  and  de- 
mand whatsoever ;  and  that  the  receipts  of  the  said  John 
Chatfield,  his  executors,  administrators,  or  assigns,  should 
be  sufficient  discbarges  to  the  purchasers  of  the  said  pre- 
mises, and  that  such  purchasers  should  not  afterwards  be 
answerable  for  any  loss,  mis-application,  or  non-applicatioa 
of  their  purchase-money* 
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An  indenture,  dated  the  Srd  June^  18SS^  and  made  be- 
tween the  said  Charles  Bankheady  of  the  one  part ;  and 
the  said  John  Chai/iekl,  of  the  other  part ;  after  reciting, 
amongst  other  things,  the  indenture  of  the  1st  February y 
1812,  and  the  deed  poll  of  the  Srd  April,  1813;  and  recit- 
ing a  certain  indenture  of  settlement,  by  virtue  whereof 
the  said  Charles  Bankhead  was  entitled  to  a  contingent 
estate  for  life,  and  a  contingent  reversionary  interest  in 
certain  leasehold  property,  held  under  renewable  leases 
granted  by  the  Lord  Primate  of  Ireland;  and  also  recit- 
ing that  the  said  sum  of  845/.,  secured  by  the  said  inden- 
ture of  the  1st  Febfmartf,  1812,  was  then  still  due  to  the 
said  John  ChatfieM,  together  with  all  interest  for  the  same, 
to  the  Ist  January  then  last;  and  that  the  said  sum  of 
560/.,  secured  by  the  said  deed  poll  of  the  Srd  April,  1813, 
was  still  due  to  the  said  John  Chaifield,  together  with 
Itwfal  interest  thereon  up  to  the  1st  January  then  last; 
and  also  reciting  that  the  said  John  Chaifield,  on  the  Ist 
January,  1814,  lent  to  the  said  Charles  Bankhead,  on  the 
security  of  the  said  deed  poll,  a  further  sum  of  money, 
making,  with  the  interest  due  at  that  time  on  the  said  two 
several  sums  of  846/.  and  560/.,  the  sum  of  1,295/.,  and 
for  which  said  sum  of  1,295/.  the  said  Carles  Bankhead 
gave  his  note  of  hand  to  the  said  John  Chaifield,  payable 
on  demand,  with  legal  interest  for  the  same ;  and  also  re* 
citing  that  all  interest  in  respect  of  the  said  sum  of  1,295/. 
was  due  to  the  said  John  Chaifield,  up  to  the  said  1st 
Jaamaty  then  last;  and,  that  the  said  sums  secured  by 
the  said  recited  indenture  and  deed  poll,  and  the  interest 
for  the  same  respectively,  up  to  the  1st  January  then  last, 
made  together  the  sum  of  8,7801.,  which  it  had  been 
agreed  should  be  all  considered  as  principal,  and  should 
carry  interest  on  the  whole  amount  thereof  from  the  1st 
January  then  last;  and  also  reciting  that  the  said  John 
Chaifield  had  then  lately  paid  or  advanced  to  or  on  ac- 
count of  the  said  Charles  Bankhead,  or  h^d  become  8e« 
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curity  for  him  for  several  sums  of  money »  making,  in  the 
whole,  9232.  12f.  lOrf.;  and  that,  in  order  further  to  se- 
cure the  repayment  to  the  said  John  CkatfieU,  of  the  said 
sums  of  3,780/.  and  9SS/.  12s.  lOd.,  making  together 
4,703/.  12s.  lOd.,  and  interest  for  the  same,  and  of  such 
further  or  other  sums  of  money  as  thereinafter  mentioned, 
in  manner  thereinafter  expressed,  the  said  Charles  JBoni- 
head  had  agreed  to  subject  and  charge  the  said  policy  in 
manner  thereinafter  mentioned;  and  also  to  execute  sudi 
assignment  of  the  roTcrsionary  estates  and  interest  of  him 
the  said  Charles  Bankhead  in  the  premises  comprised  in 
the  said  thereinbefore  in  part  recited  indenture  of  settk- 
ment,  as  is  thereinafter  contained : — It  was  witnessed,  diat, 
in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  and  for  the  nominal  consideration  therein 
mentioned,  the  said  Charles  Bankhead  did  subject  and 
charge  the  said  policy  of  assurance  with  the  payment  to 
the  said  John  Chaifield,  his  executors,  administrators,  or 
assigns,  of  the  said  sum  of  4,703/.  12s.  lOd.  including  the 
said  sums  of  845/.  and  interest,  and  3000/L  and  interest, 
so  secured  by  the  said  indenture  of  the  1st  February ^ 
1813,  and  deed  poll,  and  such  further  sums  of  mcm^  as 
should  or  might  thereafl?er  be  advanced  or  paid  by  the 
said  John  Chaifield,  his  executors,  administrators,  or  as- 
signs, to  or  on  account  of  the  said  Charles  Bankhead;  or 
which  should  or  might  at  any  time  thereafter  become  due 
or  owing  from  the  said  Charles  Bankhead  to  the  said  John 
Chatfieldf  on  any  account  whatsoever,  with  interest;  sub- 
ject nevertheless  to  a  proviso  for  making  void  the  said  in- 
denture and  every  clause,  matter,  and  thing  therein  contain- 
ed, on  payment  by  the  said  Charles  Bankhead,  his  heirs, 
executors,  or  administrators,  unto  the  said  John  ChatJieU, 
his  executors,  administrators,  or  assigns,  of  tiie  sum  of 
3,780/.  on  the  1st  January  then  next,  with  interest  at  5L 
per  cent,  from  the  Ist  January  then  last;  and  also  on  pay- 
ment of  923/.  I2s.  lOd.f  and  of  all  such  further  sums  as 
the  said  John  Chatjield  should  pay  for  keeping  on  foot 
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the  said  poUcjPi  or  otherwige,  for  the  use  or  benefit,  or  on 
account,  of  the  said  CharUs  Bankhead^  with  interest.  And 
the  indenture  also  witnessed*  that^in  further  pursuance  of 
the  said  agreement^  the  said  Charles  Bankhead  did  grant 
and  assign  to  the  said  John  Chaifieldf  his  executorsi  ad-* 
miniatrators,  and  assigns — all  those  the  reversionary 
estates  or  interests  to  which,  by  virtue  of  the  inden- 
ture of  settlement  therein  recited,  he>  the  said  Charles 
Bamihead,  might  eventually  become  entitled  in  the  pre* 
niises  therein  comprised :  To  hold  the  same  unto  the  said 
John  Chaifieldt  his  executors,  administrators,  and  assigns, 
absolutely^  subject  nevertheless  to  the  proviso  or  condi- 
tion for  redemption  thereinbefore  contained. 

The  said  John  Chatfield  died  subsequently  to  the  date 
of  the  deed  lasdy  above  recited,  having  previously  made 
his  will,  appointing  the  vendors  of  the  policy  in  question 
his  ej^ecutors,  and  probate  was  duly  granted  to  such 
vendors. 

The  said  Charie$  Bankhcadf  since  the  execution  of  the 
indenture  of  the  3rd  June,  1822,  executed  mortgages  o{,  or 
other  incumbrances  upon,  the  policy  in  question)  to  other 
persons. 

The  plaintiff  required^  that  the  title  of  such  subsequent 
incumbrancers  should  be  shewn,  and  that  they  and  Dr. 
Banihead  should  join  in  the  assignment  to  the  plaintiff. 
The  solicitors  for  the  vendors  declined  to  produce  such 
title,  or  to  procure  the  concurrence  of  the  incumbrancers 
and  Dr.  Bankhead,  in  the  assignment.  This  action  was 
thereupon  brought  by  the  plaintiff  against  the  defendant, 
to  recover  the  amount  of  the  deposit  on  the  sale,  being 
Z9StL  and  interest  at  5L  per  cent,  from  the  15th  October^ 
18SS,  the  day  on  which  it  was  paid. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  stated  in  the  case,  a  good  title 
had  been  nuide  to  the  policy  sold  to  the  plaintiff.  If  the 
Court  should  be  of  opinion  that  a  good  title  had  not  been 
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tnade,  tbe  verdict  for  the  plmntiff  was  to  stand,  but  its 
amount  was  to  be  reduced  to  such  sum  as  the  Court 
should  think  proper: — But,  if  the  Court  should  be  of  opin-> 
ion  that  a  good  title  had  been  made,  a  nonsuit  was  to  be 
entered* 
The  case  now  came  on  for  argument. 


Mr.  Serjeant  Wilde,  for  the  plaintiff.— The  question  is« 
whether  the  abstract  of  the  title  delivered  to  the  pUn* 
tiff's  solicitors,  by  those  of  the  vendors  of  the  policy  pur- 
chased by  the  plaintiff,  is  sufficient  to  call  upon  him  to  pay 
the  residue  of  the  purchase-money,  or  take  an  assignment 
of  such  policy  without  shewing  the  title  of  subsequent  in* 
cumbrancers,  and  their  concurrence,  as  well  as  the  concur- 
rence of  the  mortgagor,  and  their  being  made  parties 
to,  and  joining  in  the  assignment?  It  is  a  settled  rule, 
that  a  person  cannot  be  compelled  to  take  an  assigii<^ 
ment  of  a  mortgage,  without  the  privity  of  the  mortga*-' 
gor;  for,  although  it  is  not  necessary  to  give  notice  to 
the  latter  that  the  mortgage  has-been  assigned,  yet  the 
assignee  takes  it  subject  to  the  account  between  the  nsort- 
gagor  and  mortgagee.  It  must,  however,  be  admitted,  thai, 
when  a  regular  mortgage  deed  contains  a  power  of  sale,  it 
is  valid  without  the  assent  or  concurrence  of  the  mortga- 
gor,  for  it  is  now  frequently  the  practice  to  give  the  mort- 
gagee a  power  of  sale  over  the  estate,  in  case  default  is 
made  in  payment  of  the  mortgage-money  beyond  a  limit* 
ed  and  stated  period.  Courts  of  equity,  however,  lean 
against  powers  of  sale :  but  the  principles  laid  down  as 
to  such  powers  are  not  applicable  to  the  present  case,  as 
the  policy  in  question  was  not  sold  under  tbe  power;  be- 
cause the  deed  of  the  8rd  June,  I82S,  annulled  the  previ- 
ous contract,  and  created  a  new  debt,  as  the  interest  then 
due  and  remaining  unpaid  by  tbe  mortgagor  was  thereby 
agreed  to  be  considered  as  converted  into  principal;  and 
there  was  no  mention  whatever  of  the  power  of  sale,  which 
wasonly  inserted  in  the  previous  deed  o{ April,  1813.  When, 
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therefore^  the  mortgagor  and  mortgagee  executed  the  last 
deed,  the  power  m  the  second  was  altogether  extinguished; 
If  a  mortgagee  sell,  where  there  is  no  power  of  sale  express* 
ly  given,  he  merely  sells  the  mortgage  debt,  with  his  inter- 
est in  it,  but  not  the  security  on  which  such  debt  is  found- 
ed. Such  a  sale  leaves  the  mortgagor  an  equitable  right 
to  redeem  as  against  the  purchaser ;  and  here,  when  the 
life  in  the  policy  drops,  the  purchaser  or  assignee  would 
become  a  trustee  for  the  representatives  of  the  mortgagor^ 
for  all  beyond  the  amount  of  the  sum  secured  by  the  mort- 
gage. Although,in  the  case  of  an  assignment  from  a  mortga- 
gee, payments  made  in  part  of  principal  or  for  interest  may 
not  be  indorsed  on  the  deed,  still,  if  such  payments  have 
been  made,  the  assignee  is  liable  to  account  to  the  mortga-* 
gor,  as  he  has  a  right  to  insist  on  his  equitable  claims^ 
and  here,  although  the  executors  of  the  mortgagee  might 
have  had  a  right  to  sell  the  policy  in  question  under  the 
power  in  the  second  deed,  and  by  which  the  assignee 
would  be  bound  without  the  concurrence  of  the  mortga- 
gor, yet  the  time  of  sale  under  such  power  was  past,  as, 
by  the  former  deed,  the  payment  was  to  have  been  made 
on  or  before  the  1st  June^  I8IS5  and,  by  the  last  deed,  the 
time  for  payment  was  extended  to  the  1st  January ^  18S3, 
which  was  altogether  a  new  bargain  or  contract;  independ- 
ently of  which,  a  new  debt  was  created,  and  the  policy 
was  not  only  made  subject  to  a  further  charge,  but  the 
sum  due  for  interest  was  converted  into  principal.  The 
plaintiff,  as  the  purchaser  at  the  sale,  had  no  means  of  as- 
certaining whether  any  of  the  principal  or  interest  had  been 
paid  under  the  second  deed,  and  the  power  of  sale  therein 
contauned  being  extinguished  by  the  last  deed,  and  in  which 
no  afiusion  was  made  to  the  power,  there  could  be  no  valid 
or  legal  assignment  of  the  policy  to  the  plaintiff,  as  pur- 
chaser, without  the  concurrence  of  the  mortgagor.  As,  there- 
fore, by  the  new  contract  in  the  deed  oiJune^  182S,  the  mort- 
gagee gave  the  mortgagor  all  the  equitable  remedies  which 
belong  to  him  as  such,  and  he  might  redeem  at  any  time  be- 
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fore  foreclosure^  and  does  not  now  concur  in  the  assign- 
ment to  the  pliuntiff,  although  called  upon  to  do  so,  the 
plaintiff  is  entitled  to  recover  back  his  deposit,  and  cannot 
be  compelled  to  complete  his  purchase  either  by  equity  or 
by  law;  and,  as  the  defendant  nnght  have  invested  the  sum 
deposited  with  him  in  the  fonds,  or  placed  it  out  on  some 
security  on  which  interest  might  have  been  obtained*  he 
is  liable  to  the  plaintiff  for  the  amount  of  the  sum  depo* 
sited,  together  with  interest. 


Mr.  Serjeant  B$u$ett,  contra. — ^The  plaintiff  having  de- 
posited the  sum  sought  to  be  recovered  by  this  action, 
with  the  defendant  in  his  character  of  auctioneer,  it  is 
quite  clear,  that  the  latter  cannot  be  liable  to  interest;  for, 
in  Lee  v.  Munn  (a),  where  all  die.  previous  authorities  on 
this  subject  were  referred  to  and  considered,  it  was  held, 
that  where  the  purchaser  of  an  estate  depouts  money  with 
the  auctioneer,  by  way  of  deposit,  at  the  sale,  be  is  not  li- 
able for  interest,  unless  a  demand  be  made  on  him  for  the 
re-payment  of  the  deposit;  and  here,  it  does  not  appear 
that  any  demand  has  been  made.  The  question  then  is, 
whether  the  vendors  of  the  policy  purchased  by  the  plain- 
tiff  are  in  a  condition  to  make  a  good  title  to  him  as 
vendee,  so  as  to  call  upon  him  to  complete  his  purchase. 
It  is  quite  dear,  that  a  mortgagee  has  a  right  to  sell  a 
persond  chattel,  in  order  to  repay  himself  the  sum  ad- 
vanced to  the  mortgagor;  and  here,  the  power  of  sale 
in  the  deed  of  1813,  which  was  unqualified  and  absolute, 
was  not  affected  by  the  subsequent  deed  of  1822;  and  even 
if  it  were,  the  executors  of  the  mortgagee  were  authorized 
to  sell  and  assign  the  policy  to  the  plaintiff,  without  such 
power:  and  the  concurrence  or  joinder  of  the  mortgagor 
was  not  necessary  with  refeNnce  to  the  assignment. 
If  the  vendors  can  make  a  good  title,  it  is  sufficient;  and, 
by  the  sixth  condition,  it  is  provided,  that  if,  through 
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any  mbtake,  the  policies  oflfered  for  sale  should  be  impro- 
perly described,  or  any  error  or  mistatement  inserted  in 
that  particular,  such  error  should  not  vitiate  the  sale,  but 
the  vendors  or  purchasers  should  pay  or  allow  a  propor- 
tionate value,  according  to  the  average  of  the  whole  pur- 
chase-money, as  a  compensation,  either  way.  There  is  a  wide 
distinction  between  a  sale  of  a  real  estate  by  a  mortgagee, 
and  the  sale  of  a  personal  chattel.  In  the  case  of  realty, 
it  must  be  admitted,  that  the  assignee  only  takes  the  sum 
secured  by  the  mortgage,  subject  to  redemption  by  the 
mortgagor^^who  has  also  an  equitable  claim  for  any  sums 
paid  to  the  mortgagee  in  reduction  of  principal  or  interest, 
as  the  case  may  happen;  but,  in  the  case  of  a  mortgage  of 
personalty,  where  a  day  is  fixed  for  the  repayment  of  the 
sum  advanced,  the  mortgagee  has  a  right,  both  at  law  and 
in  equity,  to  sell,  and  to  satisfy  himself  out  of  the  proceeds 
of  the  sale.  In  Tucker  v.  Wilson  (a),  where  exchequer 
annuities  were  mortgaged,  and  the  day  appointed  for  pay- 
ment was  passed ;  it  was  held,  that  the  mortgagee  might 
at  once  proceed  to  a  sale,  and  repay  himself  principal  and 
interest  without  any  authority  from  the  mortgagor,  and 
widiout  filing  a  bill  of  foreclosure.  So,  in  Lockwood  v. 
Ewer,  Lord  Chancellor  Hardwicke  drew  the  distinction, 
and  said  {b) — **  In  a  mortgage  of  land,  a  bill  of  foreclosure 
ought  to  be  brought,  but  on  a  mortgage  of  stock  it  is  not  ne- 
cessary;''  and  his  Lordship  refused  to  decree  a  redemption, 
and  dismissed  the  bill  in  which  it  was  prayed.  So,  in  Kemp 
V.  Weeibrook,  his  Lordship  said  (e) — "  The  pawnee  of  stock 
is  not  bound  to  bring  a  bill  of  foreclosure  of  the  equity  of 
redemption  of  the  stock,  but  may  sell  it/'  It  therefore  fd- 
lows,  that  the  mortgagee  may  sell  without  the  concurrence  of 
the  pawnor,  or  mortgagor ;  and  in  CoMenave  v.  Ptevost,  Mr. 
Joatioe  Holrojfdlaid  it  down  in  general  terms  (cQ— "  ^a^ 
where  a  person  has  a  simple  lien  on  goods,  he  cannot  sell 
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and  dispose  of  them;  but  if  he  has  a  special  property  iit 
those  goods^  in  trust  for  another,  subject  to  a  claim  of  his 
own,  in  such  case  the  party  may  sell,  in  order  to  re- 
pay himself.**  Here,  therefore,  although  there  were  no 
power  of  sale,  the  Tenders  were,  on  the  authority  of  those 
cases,  authorized  to  sell  the  policy,  and  to  make  a  good  ti- 
tle to  the  purchaser;  and,  although  the  conditions  state  the 
sale  to  be  under  a  power,  yet,  that  is  immaterial,  if  a  good 
and  sufficient  title  can  be  made  without  it.  But  a  deed  of 
conveyance  must  be  construed  according  to  the  intention 
of  the  parties ;  and  the  deed  of  1822  refers  to,  and  recites, 
the  antecedent  deeds  of  1812  and  I8I3,  and'treats  them  as 
existing  securities ;  and  the  power  of  sale  in  the  second 
deed  was  merely  suspended  for  a  short  time,  viz,  between 
the  date  of  the  deed  of  1832,  and  the  day  therein  named 
for  payment  of  the  sum  thereby  secured.  It  is  quite  clear, 
that  the  mortgagee  did  not  mean  that  the  power  of  sale 
should  be  extinguished  by  the  mortgagor's  giving  a  for- 
ther  or  additional  security.  Both  deeds  are  equally  avail- 
able, and  the  one  is  as  high  a  security  as  the  other;  and  in 
Drake  v.  Mitchell,' Mr.  Justice  Le Blanc  said  (a) — "The 
giving  of  another  security,  which,  in  itself  would  not  ope- 
rate as  an  extinguishment  of  the  original  one,  cannot 
operate  as  such  by  being  pursued  to  judgment,  unless  it 
produce  the  fruit  of  a  judgment;"  and,  it  was  consequent- 
ly decided  in  that  case,  that  an  action  on  a  covenant  for 
non-payment  of  money  might  be  maintained,  notwith^ 
standing  a  promissory  note  was  given,  after  the  day 
covenanted  for  payment,  by  the  defendant  to  the  plain- 
tiff,  'in  payment  and  satisfaction  of  the  debt,*  and  on 
which  judgment  had  been  recovered,  as  it  did  not  ap- 
pear that  the  note  was  accepted  as  well  as  given  in  satis- 
faction, or  that  it  had  actuality  produced  satisfaction.  So, 
in  Kaye  v.  Waghom  (i),  it  was  held,  that  a  bond  given 
in  lieu  of  a  covenant  not  broken,  pursuant  to  a  simple 
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agreement,  but  not  expressed  to  be  giT^,  will  not  dis- 
charge  the  covenant.  Although  it  may  be  said,  that  as^ 
by  the  last  deed,  it  was  agreed  that  the  interest  remaining 
due  should  be  considered  as  and  converted  into  princifMdj 
it  thereby  became  a  new  debt;  yet  there  can  be  na.  ob- 
jection to  an  agreement  inter  parteSf  that  such  interest 
shall  be  considered  principal,  and  thenceforth  carry  inr 
teresty  for  it  would  be  injurious  to  the  mortgagor  to  es- 
tablish the  contrary,  as  it  would  remoTC  an  inducement  to 
the  mortgagee's  permitting  his  principal  to  remwi:  and 
in  Brown  v.  Barkham  (a),  such  an  agreement  was  fully 
recognized;  and  equity  now  considers  the  arrear  of  interest 
ao  converted  into  principal  in  the  light  of  a  further  ad^ 
Vance  {b);  although  in  Digby  v.  Craggs  {c).  Lord  Hen* 
ley  determined  I  that  a  prior  incumbrancer,  having  notice 
rf subsequent  incumbrancers^  could  not  turn  the  arrears  of 
interest  into  principal,  as  against  such  subsequent  incum- 
brancers. As,  therefore,  the  power  of  sale  in  the  deed  of 
1813  was  merely  suspended  by  the  subsequent  deed  of 
18S2,  the  concurrence  of  the  mortgagor  was  unnecessary; 
and«  aa  the  policy  in  question  was  merely  a  personal  chattel, 
it  is  quite  clear  that  the  executors  of  the  mortgagee  had  a 
ri^it  to  sell  it;  and^  by  the  fourth  condition,  the  assign- 
ment was  to  be  made  by  the  vendors  alone; — the  plain- 
tiff is  therefore  bound  to  complete  his  purchase,  and  can- 
not be  entitled  to  recover  back  the  sum  deposited  with  the 
defendant  at  the  time  of  the  sale. 


1829. 


Lord  Chief  Justice  Tindal.-^!  think  that  tiie  verdict 
taken  for  the  plaintiff  ought  to  stand  for  the  principal 
8um  sought  to  be  recovered,  viz.  322/.,  being  the  amount 
of  the  deposit  made  by  him  at  the  sale*  With  respect  to 
interest,  the  law  does  not  allow  it  in  such  a  case.  As  to 
the  plaintiff's  right  to  recover  the  principal  sum,  the  rule  is^ 

(a)  1  Peere  Wma.  664.  (6)  Coote  on  Mortgage,  439. 

(c)  Ambler,  612;  5.  C.  2  Eden's  Rep.  200. 


88S 


CASBS  IN  TRIKITY  TEKII. 


1839. 


that  where,  upon  the  siie  of  an  estate^  die  tide  of  the 
vendor  is  so  questionable  as  to  excite  doubt  or  difllcnltyt 
or  to  render  it  probable  that  the  right  of  the  purchaser 
may  become  a  matter  of  investigation  in  a  Ck>art  of  equi* 
ty,  a  Court  of  common  law  wiU  not  compel  the  vendee 
to  complete  the  purchaae,  as  he  cannot  be  oUiged  to 
accept  or  take  a  doubtful,  or  even  an  equitable  tide. 
The  particulars  of  sale  stated,  that  the  policies  would  be 
sold  by  order  of  the  executors  of  a  deceased  mortgagee, 
and  under  a  power  qf  sale.  It  was  therefiire  incumbent 
on  the  vendors  to  have  shewn,  not  oidy  a  valid  and  anh- 
sisting  power  of  sale,  but  that  tbnr  rij^  to  sdl  was  us« 
questionable  and  beyond  all  doubt,  Aldiougfa  one  of  the 
conditions  provides,  that,  *'  if,  through  any  mistake,  die 
policies  should  be  improperly  described,  or  any  error  or 
nustatement  be  inserted  in  this  particular,  sudi  error  or 
mistatement  shall  not  vitiate  the  sale  thereof,  but  the 
vendors  or  purchasers  shall  ]Miy  or  allow  a  proportionate 
value,  according  to  the  average  of  the  whole  purchase*- 
money,  as  a  compensation  either  way;" — yet,  that  cannot . 
relate  to  the  right  or  tide  of  the  vendors  to  sell,  but  only 
to  a  mis-description  of  the  policies.  The  question  then 
is,  whether  the  vendors  had  so  clear  a  power  to  sell  the 
policies  in  question,  that  no  reasonable  doubt  upon  the 
subject  could  be  entertained.  Supposing  the  power  of 
sale  in  the  deed  of  1813,  to  have  been  only  suspended  by 
the  subsequent  deed  of  18dS,  there  may  be  very  ccmsider* 
able  doubt  as  to  what  extent  a  Court  of  equity  might  con- 
sider such  suspension  to  operate.  So,  it  is  extremely 
doubtful  whether  the  power  of  sale  given  by  the  second 
deed  was  not  annulled  or  extinguished  by  the  last.  It 
appears  to  me,  however,  to  be  enough  to  say,  tliat  in  this 
case  there  is  such  a  reasonable  degree  of  doubt,  as  to 
render  it  more  than  probable,  that  the  right  of  the  pur- 
chaser to  demand  the  benefit  he  expected  to  derive  under 
the  policy  might  be  dbputed;   and  therefore  we  ought 
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not  to  compel  him  to  complete  his  purchase,  or  to  accept 
a  doubtful  title. 

Mr.  Jttstioe  Park. — I  am  of  the  same  0|nnion.  It  has 
kmg  been  a  settled  and  invariable  rulej  that  a  purchaser  of 
a  real  estate  cannot  be  compelied  to  accept  a  doubtful 
title;  and  we  ought  not  to  drive  parties  into  a  Court  of 
equity,  which  we  certainly  should  do  in  this  case,  if  we 
were  to  hold  that  the  pkintifFwas  not  entitled  to  recover 
back  the  deposit  made  by  him  at  the  sale.  As  to  the 
claim  for  interest,  the  case  of  CaUon  v.  Bragg  (a)  establish- 
ed a  general  principle,  that,  upon  mere  simple  money  con- 
tracts, interest  is  not  allowable  by  law,  without  some 
agreement  for  it  expressed,  or  to  be  implied,  from  the  usage 
of  trade,  or  from  other  special  circumstances.  Although, 
in  Fargukar  v.  Farley  (i),  it  was  held,  that  if  a  purchaser 
pay  a  deposit  to  an  auctioneer  at  the  time  of  sale,  in  part 
of  the  purchase-money,  and  bring  an  action  against*  the 
latter  to  recover  it  back,  in  consequence  of  the  vendor'^ 
being  unable  to  make  a  good  tide,  the  purchaser  is  en- 
titled to  interest  on  the  deposit  from  the  time  the  pur- 
diase  should  have  been  completed,  and  that  he  might  re- 
cover it  from  the  vendor,  on  alleging  the  special  damage 
in  the  declaration :  yet,  in  the  subsequent  case  of  Lee  v. 
Mwm  (c),  where  the  purchaser  of  an  estate  deposited  part 
of  the  purchase-money  with  the  auctioneer  at  the  time  of 
sate,  which  was  to  remain  in  his  hands  until  the  vendor 
should  make  out  a  good  title,  in  anacdon  to  recover  such 
deposit  from  the  auctioneer,  it  was  held,  that  he  was  not 
liable  for  interest,  although  several  years  had  elapsed  from 
die  time  of  the  sale,  no  demand  having  been  made  on  him 
for  the  repayment  of  the  deposit;  and  Mr.  Justice  Dallas 
there  said  (d) — **  It  has  been  decided,  in  many  cases,  that 


1829. 


(a)  15  East,  223. 
(6)  1  B.  Moore,  922. 


(c)  I  B.  Moore,  481. 
(d)W.49\. 


884 


1889. 


CASES  IN  TRINITY  TERM, 

a  principal  is  liable  for  interest;  but  it  has  never  been  hdd^ 
that  a  purchaser  is  entitled  to  recover  interest  from  an 
auctioneer  with  whom  money  has  been  deposited.  Still, 
however,  an  auctioneer  may  or  may  not  be  liable,  accord- 
ing to  the  nature  and  circumstances  of  the  case.  Ther^ 
is,  however,  a  wide  distinction  between  the  ntuatibn  of  a 
prindpal  and  an  auctioneer;  for  the  latter  merely  engages 
to  keep  the  money  safely  in  his  possession,  as  a  stake* 
holder,  and,  if  the  auctioneer  should  fail,  the  purchaser 
has  a  remedy  against  the  principal*  Although  the  prin* 
cipal  is  liable  for  the  deposit,  still  the  auctioneer  is  only 
bound  to  retain  it;  and  his  liability,  therefore,  cannot 
attach  until  a  demand  be  made  on  him  for  its  repayment." 
My  Lord  Chief  Justice  Gibbs,  my  brother  Burroughs  and 
myself,  concurred  in  that  case;  although,  for  the  rea- 
sons there  stated,  I  abstained  from  deciding  the  question 
as  to  the  general  liability  of  an  auctioneer  to  pay  interest 
on  a  deposit  made  by  a  purchaser,  on  failure  of  the  vendor 
to  make  out  a  good  title,  according  to  the  conditions  of  sale. 


Mr.  Justice  Burrouou. — Unless  it  be  shewn  that  an 
auctioneer  has  made  some  use  of,  or  derived  a  benefit  firom 
a  sum  deposited  with  htm  by  a  purchaser,  the  latter  cannot 
be  entitled  to  interest.  With  respect  to  the  principal  sum 
deposited  by  the  plaintiff  with  the  defendant,  it  is  quite 
dear  that,  if  there  be  a  reasonable  doubt  as  to  the  validity 
or  sufficiency  of  the  vendor's  title,  a  Court  of  common  law 
cannot  compel  a  purchaser  to  accept  it.  Here,  it  appears 
to  me,  that,  by  the  last  deed,  the  mortgagor  and  moi^gagee 
not  only  entered  into  a  new  contract,  but  that  it  had  the 
effect  of  destroying  the  two  former  deeds.  A  further 
charge  was  created  by  the  deed  of  1822;  and  the  interest 
remaining  unpaid  was  converted  into  principal,  and  the 
power  of  sale  was  altogether  omitted,  nor  was  any  refer- 
ence made  to  it  in  the  former  deed  of  1813.  I  am  therefore 
of  opinion,  not  only  that  the  terms  of  the  last  deed  raise 
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a  coMidefaUe  degree  of  doubt  and  nicety,  but  that  we 
ought  not  to  compel  the  plaintiff  to  complete  the  purchase, 
as  il  does  not  appear  that  he  had  notice  of  the  existence 
of  either  of  those  deeds  at  the  time  of  the  sale.  The  condi* 
tion,  that,  if  the  policies  should  be  mis«described,  it  should 
not  vitiate  the  sale,  but  that  the  vendors  or  purchasers 
should  pay  or  allow  a  proportionate  value  as  a  compen- 
satfoD,  does  not  appear  to  me  to  apply,  as  the  title  of  the 
vendors  is  matter  of  substance,  and  goes  to  the  root  of 
the  transaction^  and  cannot  be  considered  as  a  mis-descrip- 
tiM  of  the  policies  offered  for  sale. 

Mr.  Justice  Gaselee  concurring — 

Judgment  for  the  plaintiff* 


1829. 


S1MOVD8  and  LoDER  r.  Hodgson.  ^ridmf, 

^^^  July  3rd. 

MnlS  was  an  action  of  assumprit  on  a  policy  of  assur-  The  matter  of  a 

ancc.     The  Jirst  count  of  the  declaration  stated,  that  '^'ly^^ 

heretofore,  to  wit,  on  the  S9th  March,  181^3,  in  parts  be-  •tmment  under 

•     ,  .  ^  .  •       1      1  •       «  i»  ■••'»  bound 

yond  the  seas,  to  wit,  at  Copenhagen^  in  the  kingdom  of  hiiiMeir,theBhip, 
Denmark,  to  wit,  at  London,  one  WOUam  Adams,  then  ^I'S^,^' 
and  there  beinff  commander  of  a  certain  schooner  brig,  payment  of 

°  °     money  adyinc* 

caHed  the  Garence,  of  Bristol,  in  Oreat  Britain,  accord-  ed  for  her  re- 
ing  to  the  custom  of  merchants,  made  his  certain  writing  ^r^Tfo/- 
obligatory  or  bottomry  bond,  sealed  with  the  seal  of  the  [^^2^ 
said   Wittiam  Adams,  which  said  writing  obligatory  the  after  hit  arriyai 

in  Londtms  and 

plaintiffs  now  bring  here  into  Court,  the  date  whereof  is  theveMei, 
the  same  day  and  year  aforesaid,  and  the  tenor  thereof  is  g^  w(wmo  bT' 
as  follows:—  ^^''i'^t*' 

the  arrived  there 
or  not  The 
party  who  ad- 
nneed  die  money  eflfecCed  an  iniunnce  on  the  ship  and  cargo,  and  hii  intereaC  wai  deiaibed  to 
be  ott  hoittmry,  free  from  aTerage  and  without  benefit  of  salvage : — Held,  that  thia  was  not  a 
bottomry  contract,  as  the  ckim  of  the  lender  did  not  depend  upon  the  risk  or  perils  of  the 
wyagr,  as  the  veasel  was  to  be  liable  whether  she  arrired  at  London  or  not;  and  the  bond  and  in* 
tercst  being  described  as  on  bottomry  in  the  declaration,  it  was  a  mis- description,  and  that  the 
asrarer  could  not  recover* 


VOL.  Ill, 


C  C 


386  CASES  IN  TRINITY  TERM. 

1829.  <«  I,  the  underwritten  WUiiam  Adams,  cammander  of 

the  schooner  br^  Clarence,  of  BrUiol,  in  Great  Briiam, 
burthen^  105  tonsi  or  thereaboutsi  now  lying  in  the  har- 
bour of  Copenhagen,  having,  on  my  passage  from  St. 
Peiersburgh  to  Loftdon,  had  the  misfortune  to  run  the  said 
sehooner  brig  on  shore  upon  Fosierborne  Reefi — Coast, 
Sweden,  where  she  received  considerable  damage,  and 
being  unable  to  proceed  in  that  state  on  her  voyage,  was 
compelled  to  put  into  this  port  to  discharge  and  repair  the 
damage: — To  pay  the  charges  and -expenses  attending  the 
said  repairs,  unloading  and  re-loading,  and  putting  the 
said  ship  in  a  state  to  proceed  on  her  voyage,  being  load- 
ed with  a  cargo  of  tallow,  &c.,  I  have  borrowed  and  re- 
ceived from  Messrs.  Belfour,  EUah,  Rainals,  Sf  Co.,  of 
Elsineur,  the  sum  of  1,0771.  17 s,  9d.  sterling,  to  pay  for 
the  above-mentioned  repairs,  together  with  labourage,  com- 
missions, and  other  adherent  expenses,  proceeding  from 
the  said  misfortune,  without  which  having  been  paid  and 
done,  the  said  schooner  brig  Clarence  could  not  proceed 
on  her  destined  voyage  to  London,  and  having  received 
in  hand  the  above-mentioned  sum  of  1,077/.  17«.  9c/. 
sterling,  which  sum,  with  the  due  and  ordinary  annual  rent 
of  the  same,  from  the  date  hereof  to  term  of  payment  ailer^ 
mentioned,  I  bind  myself,  my  heirs,  administrators,  and 
assigns,  particularly  the  above-mentioned  schooner  brig 
Clarence,  together  with  all  the  apparel,  tackle,  boats,  and 
stores  of  every  kind,  belonging  to  the  said  schooner  brig; 
as  well  as  her  present  freight  and  cargo,  consisting  of  tal- 
low, lathwood,  &c. — thankfully  to  consent  and  pay  to  the 
said  Messrs.  Belfour,  Ellah,  Rainals,  ^  Co,,  aforesaid,  or 
their  attomies  or  assigns,  the  above-mentioned  sum  of 
1,077/.  17 s.  9d.  sterling,  with  121.  per  cent,  bottomry 
premium,  all  postages,  and  reasonable  charges  attending 
recovering  the  same: — and  putting  aside  all  and  every  de- 
tention of  law,  arbitration,  or  reference,  I  do  further  here* 
by  bind  myself,  the  said  schooner  brig  Clarence,  her 
freight  and  cargo  of  every  kind,  to  the  full  and  complete 
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payment  of  the  said  sum,  with  all  charges  thereon,  in  eight  1829. 
Jaf$  after  my  arrival  at  the  afore-mentioned  port  of  Lon- 
dm.  And  I  do  hereby  make  liable  the  said  vessel,  her 
freight  and  cargo,  whether  she  do  or  do  not  arrive  at  the 
above-meniioned  port  iff  London,  in  preference  to  all  other 
debts  or  claims ;  declaring  hereby,  that  the  said  vessel  is  at 
present  free  from  all  incumbrances  whatsoever;  and  that 
tbk  pledge  or  bottomry  has  now,  and  must  have  prefer- 
encetoall  other  claims  and  charges,  in  any  shape  or  manner, 
Until«uch  sum  of  1 ,0772, 17^.  9d.  sterling,  with  I2l.per  cent, 
bottomry  premium,  making  together  1|S07/.  4^.  8d.  ster- 
ling, with  lawful  interest,  and  all  charges,  are  duly  paid  in 
money  of  Great  Britain,  or  until  the  said  Messrs.  Belfour, 
Ettah,  Rainals,  ^  Co.,  o£EMneur,  or  thei^  assigns,  have 
declared  themselves  in  writing,  fully  satisfied  with  the  se- 
curity given  for  such  payment,'* — as  by  the  said  writing 
obligatory,  reference  being  thereunto  had,  fully  appears. 

The  plaintiffs  then  averred,  that  the  said  Messrs. 
Belfour,  £Uah,  Rainals,  %  Co.,  in  the  said  writing  obli- 
gatory mentioned,  did,  at  the  time  of  the  making  of  the  said 
writing  obligatory,  to  wit,  on  the  day  and  year  first  afore- 
said, at  London  aforesaid,  as  the  agents  of  and  oii  account 
and  behalf,  and  at  the  request  of  the  plaintiffs,  lend  and 
advance  to  the  said  William  Adams  the  said  sum  of 
XVrtL  Vts.  9d.,  of  the  monies  of  them  the  plaintiffs,  on 
bottomry,  in  manner  and  for  the  purposes,  and  on  the  con- 
fitions  in  the  said  writing  obligatory  specified: — and  that 
the  said  writing  obligatory  was  made  and  executed  to  the 
•aid  Messrs.  Belfour,  Ellah,  Rainals,  ^  Co.,  as  such 
agents  of  the  plaintiffs,  and  on  their  behalf,  and  for  their 
use  md  benefit;  whereof  the  said  William  Adams  then 
and  there  had  notice. 

Tile  plaintiffs  then  averred,  that,  after  the  making  of 
the  said  writing  obligatory,  and  after  the  lending  and  ad- 
vancing of  the  said  sum  of  1,077/.  lis.  9d.,  to  wit,  on  the 
11th  April,  18S3,  aforesaid,  at  London  aforesaid,  the  plain- 
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1829.  iiffSimonds,  on  behalf  of  hiniBelf  and  Loder,  (the  otheir 
plaintiff),  according  to  the  usage  and  custom  of  merdi9nta» 
caused  to  be  made  a  certain  writing  or  policy  of  aasurancCf 
containing  therein,  that  the  plaintiff  Simonds,  as  well  in 
his  own  name,  as  for  and  in  the  napue  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain  in  part  or  in  all,  did  make  as- 
surance, and  cause  himself  and  them,  and  every  of  them, 
to  be  insured,  lost  or  not  lost*  at  and  from  EUneur  to 
London,  upon  any  kind  of  goods  and  merchandizes,  and 
also  upon  the  body,  tackle,  apparel,  &c.  &c.,  of  and  in  the 
good  ship  or  vessel  called  the  Clarence,  whereof  was  mas- 
ter, under  God  for  that  present  voyage,  William  Adaau, 
or  whosoever  else  should  go  for  master  in  the  said  ship; 
beginning  the  adventure  upon  the  said  goods  and  mer- 
diandizes'  from  the  loading  thereof  aboard  the  said  ship, 
upon  the  said  shipj  &c. ;  and  so  should  continue  and  en- 
dure during  her  abode  there,  upon  the  said  ship,  &c., 
and  further,  until  the  said  ship,  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and  merchandizes  whatso- 
ever, should  be  arrived  at  London,  and  until  she  had 
moored  at  anchor  twenty-four  hours  in  good  safety  ^  and 
upon  the  goods  and  merchandizes,  until  the  same  should 
he  there  discharged  and  safely  landed.  And  it  should  be 
lawful  for  the  said  ship,  &c.,  in  that  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at  any  ports  or  places  whatso- 
ever, without  prejudice  to  that  insurance; — the  said  ship, 
&c.,  goods  and  merchandizes,  &c»,  for  so  much  as  con- 
cerned the  assured,  by  agreement  between  the  assured 
and  assurers  in  that  policy,  were  and  should  be  valued 

at  £ ,  on  bottomry,  free  from  average,  and  wUhtmt 

benejit  qf  salvage :  ^touching  the  adventures  and  perils 
which  they  the  assurers  were  contented  to  bear,  and  did 
take  upon  them  in  that  voyage,  they  were  of  die  seas,  men 
of  war,  &c.  &c. ;  and  so  they  the  assurers  were  contented. 
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and  did  thereby  promise  and  bind  themselves,  each  one  1829. 
for  his  own  part,  their  heirs,  executors,  and  goods  to  the 
assured,  their  executors,  administrators,  and  assigns,  for 
the  true  performance  of  the  premises,  confessing  them- 
selves paid  the  consideration  due  unto  them  for  that  as- 
surance, by  the  assured,  at  and  after  the  rate  of  fifteen 
shillings  and  ninepence  per  ceni. ; — as  by  the  said  writinjg  or 
policy  of  assurance,  reference  being  thereunto  had,  will 
more  fully  appear;  of  all  which  said  premises  the  defend- 
ant, afterwards,  to  wit,  on  &c.  aforesaid,  at  London  afore- 
said, had  notice: — And  thereupon,  afterwards,  to  wit,  on 
&c.  aforesaid,  at  London  aforesaid,  in  consideration 
that  the  plaintiffs,  at  the  special  instance  and  request  of 
the  defendant,  had  then  and  there  paid  to  him  a  large 
sum  of  money,  to  wit,  the  sum  of  U.  lltf.*  6</.,  as  a  pre- 
mium and  reward  for  the  assurance  of  200/.,  of  and  upon 
die  premises  in  the  said  policy  of  assurance  mentioned; 
and  had  then  and  there  undertaken,  and  to  the  defend- 
ant faithfully  promised  to  perform  and  fulfil  all  things  in 
the  said  policy  contained,  on  the  part  and  behalf  of  the 
assured  to  be  done,  performed,  and  fulfilled;  he,  the  de- 
fendant, undertook,  and  faithfully  promised  the  plaintiffs, 
that  he,  the  defendant,  would  become  and  be  an  assurer 
to  the  plaintiffs  for  the  said  sum  of  2002.,  of  and  upon  the 
premises  in  the  said  policy  mentioned,  and  would  perform 
all  things  in  the  said  policy  contained  on  his  part  and  be- 
half, as  such  assurer  of  the  said  sum  of  2002.,  to  be  per- 
formed and  fulfilled : — and  the  defendant  then  and  there 
became  an  assurer  to  the  plaintiffs,  and  duly  subscribed 
die  policy  as  such  assurer  as  aforesaid,  to  wit,  at  London 
aforesaid.  The  plaintiffs  then  averred,  that  the  said  ship 
or  vessel  in  the  said  policy  mentioned  was  the  same  ship 
or  vessel  in  the  said  writing  obligatory  mentioned ;  and 
that  the  said  sum  of  200/.  insured  by  the  said  policy  was 
by  way  of  insurance  of  part  of  the  said  sum  of  1207/;  4<'. 
&/.  in  the  said  writing  obligatory  mentioned,  and  not  any 
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18S9.  Other  or  different  money;  and  that  the  said  lyottomry  in 
the  said  policy  men^ned  was  the  aame  bottomry  in  the 
said  writing  obligatory  mentioned ;  and  that  heretofore,  to 
wit,  on  the  day  and  year  kst  aforesaid,  the  said  ship  or 
vessel,  with  her  said  cargo,  in  the  said  writing  obligatory 
mentioned,  in  the  prosecution  of  her  said  voyage  from  St. 
Peiersburgh  to  London,  in  the  writing  obligatory  men- 
tioned, departed  and  set  sail  from  Copenhagen  aforesaid, 
and  in  the  course  of  that  voyage  arrived  at  EUineur,  in  the 
said  policy  mentioned ;  and  that  heretofore,  to  wit,  on  ftc, 
the  sMd  ship  and  cargo  were  in  good  safety,  to  wit,  at  Et- 
sineur  therein  mentioned ;  and  that  the  plaintifis,  at . Ae 
time  of  making  the  said  insurance,  and  continually  after- 
wards, until  and  at  the  time  of  the  loss  hereinafter  men- 
tioned, were  interested  in  the  said  bottomry  in  the  said 
policy  of  insurance  mentioned,  to  a  large  value  and  amount 
to  wit,  to  the  value  and  amount  of  all  the  monies  by  them 
ever  insured  or  caused  to  be  insured  thereon ;  and  that  the 
said  policy  was  made  on  the  said  bottomry ,  to  and  for  die 
use  and  benefit  and  on  the  account  of  the  plaintiflEB,  to 
wit,  at  London  aforesaid.  The  plaintiffs  then  avened, 
that,  afterwards,  to  wit,  on  &c.|  the  said  ship,  With  the 
said  cargo  on  board  thereof,  in  prosecution  of  her  said 
voyage  from  St.  Petersburgh,  departed  and  set  sail  from 
Elsineur  aforesaid,  on  her  said  intended  voyage  in  the  asid 
policy  mentioned,  and  afterwards,  and  whilst  she  was  pro* 
ceeding  on  her  said  voyage,  and  before  she  arrived  at  IdUh' 
don  aforesaid,  to  wit,  on  &c.,  the  said  ship  or  vessel  was,  by 
and  through  the  force  of  stortny  and  tempestuous  weadier, 
and  by  the  perils  and  dangers  of  the  seas,  wrecked,  strand* 
ed,  driven  on  shore,  and  wholly  lost,  and  never  did  pro- 
ceed on  the  same  or  any  other  voyage,  and  never  did  ar^ 
rive  at  London  aforesaid,  and  the  said  cargo  thereby  be* 
came  and  was  spoiled,  damaged,  destroyed,  and  whoDy 
lost;  and  the  said  freight,  also  in  the  said  writing  obliga^ 
tory  menti<med,  became  and  was,  by  reason  of  the  ^remi- 
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•es,  wholly  losl,  to  wit^  at  Lomdot^  afoveaaid;  whereof  1829. 
&e  defendant  afterwards,  to  wit,  on  &c.,  there  bad  no- 
tice:-—By  reason  whereof,  the  defendant  then  and  there  be- 
came and  was  liable  to  pay,  and  ought  to  have  paid,  the 
said  sHm  of  200/L,  so  by  him  insured  as  aforesaid,  accord- 
ing to  the  meaning  and  effect  of  the  said  writing  or  policy 
of  assurance)  and  of  his  said  promise  and  undertakmg  so 
by  him  inade  aa  aforesaid,  to  wit,  at  London  aforesaid. 
■  To  thip  were  added  counts  for  money  paid,  money  had 
and  icoeived,  and  pn  an  account  stated.  The  defendants 
dennuved  generally  to  the  first  count,  and  the  plaintiflb 
joined  in  demurrer. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  WiUe,  in  support  of  the  demurreF. — The 
bond  set  out  in  the  declaration  is  not  a  bottomry  bond ; 
and  in  the  policy  the  interest  is  declared  to  be  on  bottom^ 
ry.  But  bottomry  is  a  contract  by  which  the  owner  of  a 
ship  borrows  money  to  enable  him  to  carry  on  the  voyage, 
and  pledges  the  keel  or  bottom  of  the  ship  as  a  security 
lor  the  repayment;  and  the  principle  upon  which  bottomry 
is  allowed,  is,  that  the  lender  runs  the  risk  of  losiiig  his 
principal  and  interest,  and,  therefore,  that  it  is  not  usury  to 
take  more  than  the  lej^alrate;  for,  if.  the  ship  be  lost  before 
her  arrival  at  the  end  of  her  destined  voyage,  the  party  who 
makes  the  advance,  loses  the  whole  of  his  money.  The 
main  question  then  is,  whether  the  subject  matter  of  the  in- 
surance is  correctly  described  in  the  policy  and  declaration. 
It  is  evident  that  it  is  not,  because  the  bond  is  not  only  mis- 
described,  but  there  is  no  insurable  interest  unless  the  in- 
strument be,  in  terms,  a  bottomry  bond;  and  it  does  not 
contain  the  requisite  ingredients  to  constitute  a  contract 
of  bottomry.  The  master  bound  himself  personally,  and 
the  schooner,  her  freight  and  cargo,  for  the  repayment  of 
the  gam  borrowed,  with  twelve  per  cent*  bottomry  premi- 


992  CASES  IN  TAiNinr  tsrh, 

1889.  uin»  widiki  eight  days  after  bis  arriiral  in  Ltmdom;  sad  1m 
might  have  proceeded  there  by  another  course,  or  by  a 
different  ship ;  and  the  payment  did  not  depend  on  his  ar« 
rival  in  the  brig  Clarence  t  for,  although  she  might  hare 
remained  at  EUneuTg  or  been  lost  on  the  homeward  voy- 
age, if  the  captain  had  arrived  in  Londont  the  i^hts 
of  the  lenders  would  have  attacshed  at*  the  expiration  of 
eight  days  from  the  time  of  his  arrival;  and  they  might 
claim  the  payment  of  the  sum  advanced,  and  \9L  per  cent. 
premium,  according  to  the  tenns  and  stipulations  contained 
in  the  bond.  The  subject  matter  of  insurance  must,  at  afl 
events,  be  described  with  a  reasonaUe  degree  of  certainty 
in  the  declaration;  and,  hrae,  it  is  alleged  generally  as 
being  on  bottomry,  free  from  average,  and  without  benefit 
of  salvage ;  and,  by  the  terms  of  the  bond,  the  lenders  of  the 
money  were  to  have  the  security  of  the  ship,  freight,  and 
cargo,  whether  the  vessel  arrived  at  London  or  not.  The 
premiumof  IS^ /y^cai/.  wasexcessive,  and  the  ccmtingency 
small,  as  it  did  not  depend  on  the  risk  or  perils  of  the  voy- 
age, or  the  arrival  of  the  ship  at  her  port  of  destination, 
but  merely  on  the  arrival  of  the  master  in  London^  The 
intention  of  the  parties  can  only  be  collected  from  the 
terms  of  the  contract,  and  by  which  the  sum.  advanced 
was  not  put  in  hazard  on  the  bottom  of  the  vessel,  or  on 
her  safe  arrival  at  the  port  of  London. 

Mn  Serjeant  Stephen,  contra* — ^It  must  be  admitted, 
that  the  principle  upon  which  bottomry  is  allowed,  is,  that 
the  lender  runs  the  risk  of  losing  his  principal  and  intei^ 
^st.  The  only  question  then  is — whether  the  bond  set 
qui  in  the  declaration  can  be  considered  as  a  contract  for 
bottomry. — By  that  instrument,  the  master  bound  him* 
self  to  pay  121.  per  cent,  bottomry  premium,  and  declared, 
that  the  pledge  or  bottomry  must  h^ive  preference  to  all 
other  claims,  until  the  sum  borrowed,  with  the  bottomry 
premium,  was  duly  paid  to  the  persons  who  made  the  ad- 
vance.   That,  therefore,  is  conclusive  to  shew  that  the 
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piHies  intendecl  that  it  should  be  a  bottomry  eontract;  1829^ 
and  the  rate  of  premium  depended  entirely  upon  the  terms 
agreed  on  at  the  time  the  bond  was  given,  and  which  vary 
aoeoiding  to  the  nature  of  the  adventure.  Butj  if  the  party 
advancing  the  money  be  subject  to  any  risk^  it  is  bottomry ; 
and  if  the  insurance  be  e£fected  on  bottomry,  it  is  imma- 
terial whether  it  be  declared  to  be  free  from  average,  and 
iridiout  benefit  of  salvage.  Mr.  Justice  Blaekstone  says  (a), 
— *'Bottonu*y  is  in  the  nature  of  a  mortgage  of  a  ship; 
when  the  owner  takes  up  money  to  enable  him  to  carry  on 
Ub  voyage,  and  pledges  the  keel  or  bottom  of  the  ship, 
(pturtempro  toto),  as  a  security  for  the  re-payment.  In 
iriuch  case  it  is  understood,  that  if  the  ship  be  lost,  the 
lender  loaea  also  his  whole  money ;  but,  if  it  returns  in  safe^ 
ty,  then  he  shall  receive  back  his  principal,  and  also  the 
|vemini|i  or  interest  agreed  upon,  however  it  may  exceed 
theJegal  rate  of  interest.**  That  is  the  true  definition: 
but  the  risks  to  which  the  lender  exposes  himself  may 
be  great  or  small;  but  they  are  generally  those  against 
which  underwriters  of  a  policy  undertake  to  indemnify  the 
assured.  But  this  case  falls  within  the  terms  of  the  pre- 
amble of  the  statute  6  Geo.  1,  c.  18,  in  which  it  is  recit- 
ed, '^  that  it  has  been  a  custom  or  usage,  in  this,  as  well  as 
m  other  nations,  for  merchants  or  traders,  who  adventure 
their  ships  and  merchandizes  at  sea,  to  borrow  money,  to 
be  repaid  upon  the  return  or  arrival  of  such  ships,  which 
kmd  of  borrowing  is  commonly  called  taking  up  mopey  on 
bottomry,  in  which  cases,  the  lenders  run  a  risk  or  haasard, 
more  or  tees,  of  losing  their  principal;  and  are,  therefore, 
allowed  to  contract  for  such  interest  or  consideration-mo- 
ney, for  the  use  or  forbearance  of  the  principal,  as  can  be 
agreed  upon^between  the  borrowers  and  the  lenders ;  *'  and 
here,  according  to  the  terms  and  effect  of  the  bond^  the 
smn  advanced  was  to  be  repaid  on  the  arrival  of  the  ship 
at  London,  it  being  made  by  the  captain  as  such,  an^  to 

(a)  2  Bl.  Com.  Vd.  2, 457- 
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1629.  wbom  die  montj  was  advanced  as  caplaiit,  and  the  lend- 
ers oertwnlj  tun  some  risk;  and  aMiesigh  ftbe  poiiqF  coli- 
tum  tbe  condition  free  fipom  average  and  without  beneit 
of  salvage)  it  is  inunaterial,  and  does  not  vitiate  the  poli^ 
In  JBnti  v.  Fmrom  (a),  although,  m  the  introdnetocy  part 
of  the  eonditioii  of  a  ineiponifcmtfg  bond»  the  money  was 
stated  to  be  lent  on  goods,  yet  it  wk  expUned  hi  Ae  a^jb- 
s^uent  part,  and  shewn  to  be  only  a  pledge  finr  the  pnv* 
pose  of  salvage :  and  Lord  EUnbaraa^  asid  {S)^^  That 
the  contract  was  not  of  univennd  nature  and  ibim,  but  d»^ 
pending  upon  the  particular  fibhn  of  die  instrument,  vary- 
ing in  diflferentjcountries."  Allhough,  in  Joffcey.  WilHmm 
soft.  Lord  Mansfield  said  (c)-^''  It  is  dear,  that,  by  the  law 
o{  England,  there  is  neither  average  nor  salvage  upon  a  bot< 
tomry  bond ;  *'  yet  here,  the  bond  was  executed  in  Dtmnnri, 
and  was  confoimable  ta'the  law  of  that  country;  and  in 
^o^pob  V.  Ewer  (d),  Lord  Kenyan  was  of  opinion,  that,  by 
the  law  atDenmark,  lenders  upon  reepandentia  are  liable 
to  average;  and  that  as  they  are  bound  to  contribute  ac- 
cording to  the  amount  of  their  interest,  the  insurer  must 
answer  to  them; — tbe  underwriters  being  bound  by  the  law 
of  the  country  to  which  the  contract  relates.  The  ordi* 
nances  of  France  expressly  declare,  that  lenders  on  bot^ 
tomry  shall  be  subject  to  general  or  gross  average,  in  the 
same  manner  as  insurers  are  upon  policies  of  insurance.  The 
statute  19  Geo.  S,  c.  37,  allows  the  benefit  of  salvage  to  len- 
ders upon  ships  or  goods  going  to  or  from  the  EaH  Indies. 
In  Abbott  onSAipping{e)  there  is  a  form  of  abottomry  bill  or 
bond,  which  is  nearly  similar  in  terms  to  the  present;  and^al* 
though  there  the  master  bound  himself  for  payment  of  the 
sum  advanced,  within  thirty  days  next  after  the  safe  arrival 
qfthe  skip,  yet  the  condition  of  the  bond  in  this  case  is  to 
the  same  effect,  as  it  is  a  mere  substitution  of  tbe  master  for 
the  ship;  and  the  words,  "  after  my  arrival"  do  not  mean, 

(a)  4  East,  319.  '  Edit.  564. 

(6)  Id.  335.  {d)  lb.  565. 

(c)  Park    on   Insurance,  6tb         («)  4tli  Edit.  Appendix,  No.  3. 
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ike  peitaooal  armal  of  the  iniiticr,  but  his  arri? al  ia  ha  1939. 
dwrader  of  captain,  at^  the  termoatioa  of  the  royage  in 
which  he  was  then  engaged;  and,  efven  if  it  depended  on 
the  personal  aniTal  of  the  captain  alone,  it  is  such  a  con- 
tingeney  as  to  place  the  money  of  the  lenders  at  haaard; 
and  any  degree  of  risk,  however  digfat,  is  sufficient  to  eon^ 
stitate  a  contract  of  bottomry*  The  whole  of  the  instimnent 
nnist  be  looked  at;  and  as  it  not  only  purports  to  be  a  bo^ 
lomry  contract,  but  the  parties  themsdlves  haye  so  ei> 
pveased  it,  the  uere  personal  arrival  of  the' captain  is  not 
the  rational  construction  to  be  put  upon  it;  for,  he  con- 
tracted ad  captain,  and  thereby  connected  himself  with  the 
vessel  and  her  consequent  arrival  at  her  destined  port;  and 
if  he  had  died  in  the  course  of  the  voyage,  and  the  ship  had 
got  safe  to  Landonf  it  is  quite  clear  that  the  lenders  wouU 
be  entitled  to  recover  on  the  bond.  The  interest,  there^- 
Ibre^  is  not  only  an  insurable  interest,  but  is  properly  de- 
scribed as  an  interest  on  bottomry,  in  the  policy  and  de* 
daration. 

Mr.  Serjeant  Wilde^  in  reply.-*-In  order  to  constitute 
a  contract  of  bottomry,  the  advance  must  be  made  on  the 
keel  or  bottom  of  the  ship,  and  the  re«payment  can  only 
depend  upon  her  safe  arrival  at  the  destined  port,  as  the 
lender  sustains  all  die  haaard  of  the  voyage.  Mr.  Justice 
Park,  in  his  valuable  treatise  on  insurance,  says  (o) — **  The 
true  principle,  upon  which  the  lender  shall  be  paid  his  prin- 
cipal, and  the  stipulated  interest  due  upon  it  is  allowed,  is 
not  merely  the  great  profit  and  convenience  of  trade,  but  the 
risk  which  the  lender  runs  of  losing  both  principal  and  in- 
terest, for  he  runs  the  contingency  of  winds,  seas,  and  ene- 
mies* It  is,  therefore,  of  the  essence  of  a  contract  of  bot- 
tcmiry,  that  the  lender  runs  the  risk  of  the  voyage,  and 
that  both  principal  and  interest  be  at  hazard.    Here,  the 

(a)  6th  Edit.  558. 
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1889.  lenders  did  not  run  the  risk  of  the  voyage;  lor,  if  the  mas- 
ter arrived  in  London^  the  bond  might  be  enforced,  whe- 
ther the  ship  arrived  there  or  not.  The  nature  and  qua- 
lity of  the  instrument  must  be  looked  at;  and  as  it  is  not  a 
bottomry  bond  in  substance  or  in -terms,  it  is  mis-described 
as  such  in  the  declaration ;  so  is  the  subject  matter  of  die 
insurance:  and  the  statute  19  Geo.  2,  c.  87,  is  confined  to 
«hips  bound  to  or  firom  the  Ea§i  Indies^  and,  therefore, 
•cannot  apply  to  an  ordinary  contract  of  bottomry.  The 
form' of  the  bottomry  bill,  in  the  Appendix  to  AbbaU  on 
Shipping,  applies  to  an  Etui  India  voyage,  vix.  from  Ben- 
gal to  London,  and  the  sum  advanced  was  to  be  repaid 
on  the  tqfe  arrival  of  the  ihip;  but  here,  if  the  ves- 
sel had  been  sold  at  Elsinew,  or  had  been  lost  on  her 
voyage,  if  the  captain  arrived  in  London,  the  lenders 
might  call  for  repayment  of  the  sum  advanced,  with  twelve 
per  eeni.  premium ;  the  contract  is  void,  as  it  was  a  mere 
cover  for  usury.  Although  the  case  of  Walpok  v.  Ewer 
has  been  relied  on,  to  shew,  that,  by  the  law  of  Denmark, 
where  the  bond  in  question  was  made  and  executed,  lend- 
ers upon  bottomry  are  liable  to  average;  yet,  in  Power  v. 
Wh$imore{a),  it  was  held,  that  the  question  as  to  what 
shall  be  a  general  average  within  the  meaning  of  a  policy, 
miist  be  decided  by  ascertaining  what  is  accounted  snch 
by  the  law  of  this  country;  unless  it  can  be  shewn,  that,  at 
the  place  where  the  adventure  is  to  determine,  and  where, 
therefore,  a  general  average  would  be  demandable,  it  is 
the  known  and  invariable  usage  of  merchants  to  treat 
losses  as  the  subjects  of  general  average,  which,  by  the 
laws  of  England,  are  not  so. 

Lord  Chief  Justice  Tindal.— I  think  that  the  defend- 
ant is  entitled  to  judgment.  When  he  underwrote  the  po- 
licy, he  entered  into  a  contract  in  which  the  interest  of  the 

(^0  4  Mau.  &  Seiw.  141. 
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assured  was  described  to  be  an  interest  on  baitamry,  free  1829. 
from  average  and  without  benefit  of  salvage.  He  there- 
fore naturally  expected  that  it  would  be  what  is  ordinarily 
termed  bottomry  interest,  free  from  average;  but  the  pre- 
minm  payable  on  the  sum  advanced  is  falsely  described  as 
bottomry  premium  in  the  bond;  neither  was  the  plaintiffs' 
interest  in  the  subject  matter  of  the  insurance  an  interest 
on  bottomry.  The  bond,  therefore,  and  the  insurable  in- 
terest, are  mis-described  in  the  dedaratbn;  for  the  instru- 
ment varies  from  a  bottomry  contract  in  this,  most  es.sential 
particular,  vix.  that  the  claim  of  the  lenders  of  the  money 
does  not  depend  upon  the  risk  or  perils  of  the  voyage,  as 
the  vessel,  freight,  and  cargo  were  to  be  liable,  whether 
she  arrived  at  London  or  not.  This,  therefore,  is  not  an 
ordinary  bottomry  contract,  and  is  improperly  described 
as  such  in  the  declaration, 

Mr.  Justice  Park« — In  Glover  v.  Black  (a),  it  was  decid- 
ed, after  full  and  mature  consideration,  that  although  bot- 
tomry may  be  the  subject  of  insurance,  it  must  be  particular- 
ly mentioned  and  specified  in  the  policy,  and  expressed  to  be 
bottomry  interest;  for  that,  under  a  general  insurance  on 
goods,  the  party  insured  cannot  recover  money  lent  on  bot- 
tomry. Here,  the  interest  of  the  assured  is  described  to  be  on 
bottomry,  free  from  average,  and  without  benefit  of  salvage ; 
and  the  underwriter  must  have  considered  that  he  was  in- 
suring on  bottomry  in  the  ordinary  sense  of  the  word.  But 
when  the  bond  is  looked  at,  it  is  quite  clear,  that  it  is  not 
a  contract  for  bottomry  or  re$pondeniia,  for  the  reasons  as- 
signed by  my  Lord  Chief  Justice.  With  respect  to  the 
condition  as  to  general  average,  when  the  case  of  Walpole 
V.  Efter  was  decided.  Lord  Kenyon  was  new  in  his  oflBce. 
Besides,  it  is  but  a  mere  Nisi  Prius  decision;  and  in  Neu>^ 
man  v.   Caxalet  (6),  Mr.  Justice  BuUer  seems  to  have 

(«)  3  Burr.  1394.  (6)  Park  on  Insurance,  666,  n. 
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ifli9.  jmAtti  the  general  rule  as  afterwards  stated  by  Lord  Ka^ 
jfiM»  and  l<^6d  upon  theusage  which  wasproved;  for  he  said, 
that»  but  for  the  OHige,  liie  plaintiff  would  have  failed  on  the 
general  law;  and  that  barned  Judge  had  a  full  knowledge 
0f  insurance  law,  as  he  waa  brmi^|fat  up  bt  the  feet  of  Lord 
Mamffield,  from  whom  the  ftrst  principles  of  that  branch 
of  iHir  jnrispmdenoe  emanated ;  and  in  Power  t.  ^JU/- 
mare,  Mr*  Abbott ,  now  Lord  Tenterden,  in  the  oonrse  of 
his  ajqgumisnty  insisted,  that  the  insurance  being  to  a  foreign 
oountryi  eue.  Spmn,  the  underwriter  was  bound  by  the  law 
of  the  country  to  which  the  contract  relates;  that  ia»  to  in- 
demnify  the  assuredj  if  he  is  oUiged  by  the  law  of  that 
eeuotry  to  contribute  to  a  general  average;  and  he  relied 
on  fVa^le  ▼•  Ewer,  and  Newman  r.  CmMolet;  yet  Lord 
Elknborough,  in  delivering  the  judgment  of  the  Court,  af« 
ter  time  taken  for  consideration,  said,  diat  the  contract 
must  be  governed,  in  point  of  construction,  by  the  law  of 
England^  where  it  was  framed,  unless  the  parties  are  to  be 
understood  As  having  contracted  on  the  foot  of  some  other 
known  genertil  usa^  raaongst  merchiints  telative  to  the 
sMoe  subject,  axid  shewn  to  have  obtained  in  the  country 
where,  by  Ae  terms  of  the  contract,  the  adventure  is  made 
to  determine,  viz.  Lisbon;  and  where  a  general  average 
(if  such  should  under  the  events  of  the  voyage  be  claimed) 
would  of  course  come  to  be  demandable."  Although  his 
Lordship  did  not  advert  to  Walpole  v.  Ewer,  in  terms,  yet 
it  was  referred  to  in  the  course  of  die  argument,  and  the 
general  rule  there  laid  down  by  Lord  Kenyon,  qualified, 
and  which  was  'before  doubted  by  Mr.  Justice  Butter  in 
Newman  v«  Cazalei. . 

Mr^  Justice  fiuanouoH**— I  am  clearjy  of  opinion,  that 
the  captain  had  no  authority  to  borrow  money  on  the 
terms  mentioned  in  the  bond,  and  that  the  instrument 
is  void  on  the  face  of  it,  as  it  was  neither  a  bottomry 
nor  a  respondentia  contract,  as  it  did  not  depend  on  the 
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safe  arrival  of  the  vessel  Jnaured  at  her  port  of  destina-        1899. 
tioB. 

Mr.  Justice  Gasslse  concurring — 

Judgment  for  the  defendant* 


Ann  Hetherinoton  v.  William  Graham.  Mv^^! 

±  HIS  was  a  writ  of  dower.     The  demandant^  Ann  He-  ir  a  woman 
iherington,  widow^  in  her  county  demanded  against  the  te-  ^J^^^  ^^^  ^l 
nanty  the  third  part  of  certain  messuages^  &c.,  as  the  dower  ®„^  J[^  ^^\ 
of  the  demandant,  of  the  endowment  of  her  late  husband,  H^^ef  in  adui- 
deceased,  whereof  she  hath  nothing,  &c.  Plea  in  bar,  that  her  claim  to  ' 
the  demandant  ought  not  to  have  dower,  because  she,  in  *^^^^piea  in  bar 
the  life-time  of  her  late  husband^  and  during  her  coverture  ^^^nt  ofdow- 

,  er,  unde  nihil 

withy  and  whilst  she  was  his  wife,  voluntarily,  and  of  her  habet,  alleged, 
own  accord,  left  her  husband,  and  from  thence,  until,  daring\erco- 
and  at  the  time  of  his  death,  voluntarily,  and  of  her  own  JSi""cfther ' 
accord,  li?ed  away  from  him,  and  during  her  coverture  husband,  and, 
with  her  said  husband,  continual)^,  until  the  death  of  one  tent,  lived  away 
WiUiamCouUm,  of  her  own  accord,  and  without  the  licence  i'^il^'wUh 
or  consent,  and  against  the  will  of  her  husband,  lived  away  ^-J^:  '—^^f^f 

'  ^  »  rf    lufficient,  with- 

from  her  said  husband  in  adultery  with  the  said  William  oat  alleging  that 

Couhan.    The  tenant  also  alleged,  that  the  husband  was  c.  MH^iy, 

not,  at  any  time  after  the  demandant  left  his  house,  or  after  H"^  be«n'roo- 

she  lived  from  him  in  adultery  with  the  said  William  CouU  *»ctcd  of  adui- 

terv 

mm,  voluntarily  or  in  any  manner  reconciled  to  her.    And 
this  &c.,  whelrefbre,  &c. 

IR^pKcation — That  although  trueit  was,  that  the  demand- 
ant voluntarily,  and  of  her  own  accord,  left  her  husband, 
yet  that  she  hft  him  with  his  licence  and  consent  for  that 
purpose  granted,  and  separated  and  parted  from  him;'and 
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that  such  separation  continued  with  their  mutual  consent, 
until  the  death  of  the  husband;  and,  that  if  any  act  of 
adultery  took  place,  the  same  took  place  after  such  sepa* 
ration  and  parting  from  her  husband,  and  during  the  time 
of  such  separation  by  such  their  mutual  consent. 

Rejoinder — That  the  demandant,  in  the  life-time  of  her 
husband,  and  during  her  coverture  with  him,  voluntarily, 
and  of  her  own  accord,  left  him;  and,  without  his  licenoe 
or  consent,  lived  away  from  him  in  adultery  with  the  said 
William  CouUon. 

To  this  rejoinder  the  demandant  danurred  generally, 
and  the  tenant  joined  in  demurrer. 


Mr.  Serjeant  Wilde^  in  support  of  the  demurr^. — The 
question  is — whether  the  &cts  alleged  by  the  tenant,  in 
his  plea  in  bar,  are  a  sufficient  answer  to  the  demandant's 
claim  of  dower.  This  will  depend  on  the  construction  of 
the  statute  of  WesiminHer  the  £nd  (13  Edw.  1,  c.  34^  (o). 
Previously  to  that  statute,  the  adultery  of  the  wife,  being 
an  offence  of  ecclesiastical  cognizance  only,  was  no  forfeit- 
ure of  dower  at  common  law.  It  is  difficult  to  ascertain 
the  principle  on  which  the  statute  was  founded,  for,  if  the 
wife  commit  adultery  with  the  consent  of  her  husband, 
her  dower  is  forfeited,  yet  a  reconciliation  by  the  husband 
restores  the  right.  In  Fitaherberfs  Ntiiura  Brevium,  it 
is  said  (6),  '' if  the  wife  do  elope  from  her  husband,  and 
remain  with  the  adulterer,  she  shall  lose  her  dower;  but 
if  she  remain  in  adultery  upon  the  husband's  lands  or  te- 


(a)  By  which  it  is  provided, 
that, "  if  a  wife  willingly  leave  her 
httsband,  and  go  wmy,  and  conti- 
nue with  her  advouterer^  she  shall 
be  barred  for  ever  of  action  to 
demand  her  dower,  that  she  ought 
to  have  of  her  husband's  lands,  if 


she  be  convict  thereupon;  except 
that  her  husband  willingly,  and 
without  coercion  of  the  t:httrch, 
recondle  her,  and  suffer. her  to 
dwell  with  him ;  in  which  case  she 
shall  be  restored  to  her  action.'* 
(6)  150, 8th  Edit.  Quarto,  353. 
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neniente,  she  shall  have  dower,  because  the  same  is  not 
an  elopement;  and  the  First  Institute  {a),  and  Perkins  (&), 
are  referred  to  as  authorities  in  support  of  that  position. 
Lord  Coke  says  (c),  "  if  the  wife  elope  from  her  husband, 
that  is,  if  the  wife  leave  her  husband,  and  goeth  away  and 
tarrieth  with  her  adulterer,  she  shall  lose  her  dower  until 
her  husband  willingly,  without  coercion  ecclesiastical,  be 
reconciled  unto  her  and  permit  her  to  cohabit  with  him ; 
and  if  she  goeth  willingly  with  or  to  the  avowtrer,  this  is 
a  departure  and  tarrying,  albeit  she  remaineth  not  contin- 
ually with  the  avowtrer."  The  statute  therefore  requires 
additional  circumstances  to  those  stated  in  the  plea,  to  de- 
prive the  wife  of  her  claim  to  dower,  viz,  that  she  went 
away  with  her  adulterer  wiUingly,  and  that  she  con^ 
tinned  Gt  tarried  with  him;  and  here,  it  is  merely  alleged, 
that  the  demandant  voluntarily  left  her  husband,  and  liv- 
ed away  from  him ;  but  it  does  not  appear  that  she  left 
wUh  Coulson,  or  that  she  had  committed  adultery  at  the 
time  she  quitted  her  husband ;  and  if  she  did  not  leave 
with  the  adulterer,  but  left  her  husband  with  his  assent, 
sdbeequent  adultery  would  not  of  itself  occasion  a  forfeit- 
u^  of  dower;  and  the  demandant  has  alleged  in  her  repli* 
iration,  that  if  any  act  of  adultery  took  place,  it  was  after 
the  separation  from  her  husband,  and  during  the  period 
of  such  separation  by  their  mutual  consent.  In  Viner's 
Abridgment^  it  is  said  {d)^  "  if  the  wife  elope  from  her 
husband  with  another  man,  and  continues  in  adultery  with 
him,  without  being  reconciled  to  her  husband,  she  shall 
lose  her  dower.  The  same  law,  if  she  elope  with  the 
adulterer,  and  is  not  reconciled^  though  she  does  not  stay 
with  the  adulterer.  So,  if  she  be  reconciled  to  her  hus- 
band by  the  coercion  of  the  holy  church.     So,  if  the  wife 


1829. 


(a)  32,  b. 

(ft)  170,  D. 

(c)  Co.  Lit.  32,  b. 

VOL.  III. 


((/)  Tit.  Dower,  P.  Vol.  9,  page 
240. 
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dope  irith  her  good  willi  and  slays  with  the  adulterer 
against  her  will^  she  shall  lose  her  dower.  But  if  she  be 
ravished,  and  stays  with  the  adulterer  against  her  will^  or 
if,  after  elopement,  she  be  reconciled  to  her  husband,  of 
his  free  will,  without  coercion  of  church,  she  shall  have 
her  dower."  But  there  is  no  case  where  the  wife  has  foi^ 
feited  her  dower,  unless  she  has  left  her  husband's  house 
willingly f  and  with  ike  adulterer.  In  Haworih  v*  Her- 
bert (a),  the  plea  stated  that  the  wife,  of  her  own  accord, 
left  her  husband,  and  went  away  from  him  with  one  Mai- 
ihew  Roehletff  and  continued  with  him  in  adulteiy.  In 
RaetelFs  Entries  (6),  where  the  elopement  of  the  wife  was 
pleaded  in  bar,  it  was  alleged^  that  she  sponie  left  her 
husband  with  the  adulterer.  The  same  form  of  pka  is  to 
be  found  in  Robinson's  Entries  (c),  and  in  the  Liber  /»- 
trationum  (d);  but,  as  the  statute  creates  a  forfeiture  of 
dower,  it  must  receive  a  strict  construction;  and  thereforeit 
in  Kent  v.  Whitby  {e\  where  an  Irish  statute  (6  Anne) 
enacted,  that,  ifa  woman,  by  subtle  means,  prevail  on  the  son 
and  heu*  of  any  person  having  lands  or  personal  estate  of  a 
certain  value  to  marry  her,  she  is  rendered  incapable  of  de« 
manding  any  dower  out  of  the  estate  of  her  husband ;  and  the 
statute  being  pleaded  to  a  writ  of  dower — it  was  held,  that 
the  Jury  must  expressly  find  that  subtle  means  were  used, 
for  that  they  were  not  to  be  presumed  from  the  drcumetaa*- 
ces  of  the  marriage  beuig  private,  without  the  father's 
consent.  Lastly^  the  wife  cannot  be  barred  from  claim- 
ing her  dower,  unless  she  has  eloped  with  the  adulterer^ 
and  be  convict  thereupon.  It  is  the  duty  of  the  husband, 
on  his  wife's  leaving  him,  to  make  immediate  inquiry,  and, 
if  he  find  her  with  the  adulterer,  to  cause  her  to  be  pro* 
ceeded  against  in  the  Spiritual  Court,  and  the  conviction  to 
be  recorded;  and   although  Lord  Coke,  in  treating  of 


(o)  2  Dyer,  106,  b. 
(b)  230,  8.  9. 
(c)260. 


(rf)  Fol.  20. 

(e)  4  Browa'8  Pari.  Cas.  362. 
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this  branch  of  the  statute,  omits  to  notice  the  words, 
si  mper  hoc  emvincatur,  and  states  (a),  that  if  the 
wife  goeth  away  with  her  husband's  agreement  and  con« 
sent  with  J.  B.,  if  after  A.  B.  commit  adultery  with 
her,  and  she  remain  with  him  without  reconciliation, 
she  shall  be  barred  of  her  dower;  yet  here,  the  plea  does 
not  allege  that  the  demandant  left  with  Catdson^  or  that 
she  had  committed  adultery  before  she  quitted  her  bus* 
band's  house. 


1829* 
Hetuering- 

TON 

V, 

GtiAUAtf. 


Mr.  Serjeant  Jones^  contra. — The  plea  in  question  is  a 
good  plea  in  bar  to  the  demandant's  claim  to  dower.  The 
statute  of  Westminster  gnd,  c.  84,  expressly  enacts,  that 
if  a  wife  willingly  leave  her  husband,  and  go  away  with  an 
adidterer,  she  shall  lose  her  dower,  unless  her  husband 
be  voluntarily  reconciled  to  her,  in  which  case  she  shall  be 
restored  to  her  action.  The  question  then  is— whether 
die  demandant,  having  separated  from  her  husband  by 
nmtaal  ccmsent,  previously  to  her  cohabitation  with  Cotr/- 
san,  she  is  thereby  debarred  of  her  claim  to  dower.  The 
separation  of  the  wife  from  the  husband  is  a  mere  matter 
of  fittt^  and  b  stated  in  the  most  general  terms  in  the  re- 
pfoation.  It  does  not  appear,  whether  the  separation  took 
{dace  by  a  decree  of  the  Ecclesiastical  Court,  or  by  deed, 
or  whether  it  was  for  the  lives  of  the  parties,  or  for  a  term; 
and  it  might  have  been  for  one  day  only.  The  statute  in 
question  contains  five  branches,  the  three  first  of  which 
relate  to  ravishment  of  women  by  force;  and,  Lord  Coke, 
in  commendng  upon  the  fourth,  and  on  which  the  present 
qnestion  arises,  says  (6) — *' Albeit,  the  words  of  this  branch 
be  in  the  conjunctive,  yet  if  the  woman  be  taken  away  not 
sponie,  but  against  her  will,  and  after  consent,  and  remain 
with  the  adulterer  without  being  reconciled,  &c.  she  shall 
lose  her  dower;  for  the  cause  of  the  bar  of  her  dower  is 


{m)  2M  Ifislit.  435. 


{b)  Ibid. 


dd2 


404 


CASES  IN  TRTNITT  TERK, 


1829. 

IICTHERING- 
TON 

V. 

Graham. 


not  the  manner  of  the  going  away,  but  the  remaining  with 
the  adulterer  in  avowtry,  without  reconciliationy  that  is  the 
bar  of  the  dower.*'  Although  the  words  of  the  statute 
are,  Si  sponte  reliquerit  virum  suum,  et  abieritf  et  moretur 
cum  aduliero,  yet  the  sum  and  substance  of  the  offence  is 
the  adulterous  cohabitation ;  and  Lord  CokCy  in  comment- 
ing on  the  words,"  moretur  cum  adultero!"  says  (6) — "  Al- 
beit, the  wife  doth  not  continually  remain  in  adultery  with 
the  adulterer,  yet  if  she  be  with  him  and  commit  adultery, 
it  is  a  tarrying  within  the  statute: — also,  if  she  once  remain 
with  the  adulterer  in  avowtry,  and  after  he  keepeth  her 
against  her  will;  or  if  the  avowterer  turn  her  away,  yet  she 
shall  be  said  morari  cum  adultero,  within  the  statute. **  Whe:- 
ther,  therefore,  she  remain  with  the  adulterer  or  not,  or  he 
keep  her  against  her  will,  if  she  elope  with  him,  she  for- 
feits her  right  to  dower,  unless  she  be  afterwards  recon- 
ciled to  her  husband;  and  Lord  Coke  expressly  says, 
that  the  remaining  with  the  adulterer  in  avowtry,  without 
reconciliation  to  her  husband,  is  a  bar  of  dower;  and  he 
quotes  PayneVs  case,  where  a  man  by  deed  granted  his 
wife  with  her  goods  to  another,  by  force  of  which  the 
wife  eloped  and  lived  with  the  grantee  afterwards,  during 
the  life-time  of  her  husband ;  and  it  was  held,  that  she 
should,  notwithstanding,  lose  her  dower,  because  she  lived 
in  adultery  with  the  grantee,  although  she  married  him  af- 
ter her  husband's  death.  There,  the  manor  out  of  which 
the  wife  demanded  her  dowry,  being  in  the  seisin  of  the 
King,  the  Attorney-General  pleaded  in  bar,  that  she  ought 
not  to  be  endowed,  because  she  left  her  husband  in  his  lifer 
time,  and  lived  as  an  adulteress  with  Sir  William  Paynel^ 
without  alleging  that  she  left  with  him.  In  Coot  v.  Ber-: 
ty  (a),  where  the  elopement  of  the  wife  was  pleaded  in  bar 
to  a  writ  of  dower,  and  she  replied  that  her  husband  had 
bargained  and  sold  her  to  the  adulterer,  the  replication  was 


(a)  2n4  Instit.  436. 


(^)  12  Mod.  232. 
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held  bad.  The  mere  separation  of  man  and  wife  may  arise 
from  a  variety  of  causes,  or  its  existence  may  be  of  short 
duration ;  but  the  principle  on  which  the  forfeiture  of 
dower  attaches,  by  the  statute  o{  Westminster  the  2nd, 
is,  the  protection  of  public  morals,  and  the  punishment  of 
the  delinquency  of  the  wife;  and  the  concurrence  or  con- 
junction of  the  three  acts  enumerated  in  the  statute,  viz, 
the  wife's  wittingly  leaving  her  husband  with  the  adulter- 
er, and  remaining  with  him,  are  not  necessary  in  order  to 
bar  the  wife  of  her  right  to  dower.  In  Gavier  v.  jUUn* 
cock  (a),  it  was  held,  that  a  husband  is  not  bound  to  re- 
ceive or  to  support  his  wife  after  she  had  committed 
adultery,  although  he  had  before  committed  adultery  him- 
self, and  turned  her  out  of  doors  without  any  imputation 
on  her  conduct;  and  Lord  Kenyan  said — ''That  though 
the  precise  case  did  not  appear  to  have  been  controverted 
before,  it  must  be  governed  by  the  same  principle  on 
which  it  had  been  determined  that  the  husband  is  not 
liable  in  cases  where  the  wife  goes  away  with  an  adulter- 
er. That  this  was  not  a  modern  rule,  but  was  mentioned 
by  Lord  Coke  {b) — "  That  if  a  wife  go  away  with  an  adul* 
terer  she  loses  her  dower.**  Although,  therefore,  the 
law  would  protect  an  innocent  woman,  if  turned  out  of 
dters  by  ber  husband,  yet  it  withdraws  such  protection  if 
she  afterwards  commit  adultery.  And  in  Chambers  v.  Caul^ 
field{c)^  where  husband  and  wife  entered  into  a  deed,  with 
a  provision,  that,  in  a  certain  event,  and  upon  the  consent 
of  trustees,  the  wife  should  be  permitted  to  live  separate, 
and  she  did  so,  but  without  the  consent  of  the  trustees, 
and  afterwards  committed  adultery,  it  was  held  that 
the  husband  might  sue  the  adulterer  in  an  action  for  cri- 
minal conversation.  With  respect  to  the  words  in  the 
statute,  "  if  she  be  convict  thereupon,"  it  has  no  where 
been  said,  that  the  wife  must  be  convicted  by  a  sentence 
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{a)  6  Term  Rep.  603.        (6)  Co.  Lit.  22  a. 


(c)  6  East,  244. 
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or  decree  of  the  Spiritual  Court.  These  woi^li  must  be 
takea  to  apply  to  the  finding  of  the  fiftct  of  adultery^  which 
may  be  done  by  the  inquiry  of  the  huabaii^  or  may  be 
raised  on  the  face  of  the  record  by  a  plea  in  bar-**«ttd 
there  is  no  entry  in  any  of  the  old  books,  wbeie  any  con* 
▼ictioB  of  the  wife  has  been  alleged,  nor  was  it  considered 
as  necessary  by  Lord  Coiei  and  no  conunratatar  oa.  this 
branch  of  the  statute  has  made  any  aUusien  lo  it 

Mr.  Serjeant  WUde  in  reply.-— A  single  act  of  adultery 
will  not  create  a  £Drfeiture  of  dower,  either  by  the  words 
of  the  statute  or  the  construction  which  baa  been  put 
upon  it  by  Lord  Coke  and  other  oommentsfawcsi.  The; 
weeds  are,  ''  ti^or  «t  spomie  reliquefit  eimm  smmi.'*  She 
must  therefore  go  wUHh^U^  with  the  adulteier,  andihev 
consent  orerrides  the  whole  of  the  sentenoe ;  and  aithou^ 
Lord  Coke  says,  ^<  that  if  she  does  not  remaia  with  the 
adulterer,  or,  having  once  commilted  adultery,  he  fceqps 
her  against  hm*  will,  she  shall  be  said  mofari  cum  qdUkh 
rOf  within  the  meaning  of  the  act;  yet  he  quotes  no  aiifr* 
thonty  in  support  of  that  doctrine*  Although  it  has  bera 
said,  that  the  object  of  the  statute  was  to  protect  puUie 
morals,  yet  it  appears,  that  if  the  husband  consent  to  te* 
ceive  his  wife  back  again,  or  a  reconciliation  be  effected 
between  th^n,  although  she  had  committed  adidtevy,  she 
would  not  forfeit  her  right  to  dower.  So,  if  the  husband 
grant  his  wife  with  her  goods,  she  will  not  lose  her  dower. 
But,  the  material  fisict  to  be  alleged  and  proved  ia  this 
case  is,  that  the  demandant  left  her  husband  wiii  ike 
adtdterer^  and  that  is  evident  from  all  the  old  books  of 
entries,  as  well  as  the  form  of  the  plea  in  Dyer;  and  no 
doubt  Lord  Coke  thought  it  necessary,  as,  from  bis  silence 
on  the  subject,  it  must  be  assumed,  that  it  was  the  uniform 
and  accustomed  courseof  pleading;  and  although  it  has  been 
said,  that  the  words,  "  if  she  be  convict,"  must  be  taken 
to  apply  to  the  mere  finding  of  the  fact  of  adultery;  yet. 
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the  original  words  are  "  si  super  hoe  convhwaiur,**  which      ^829^^ 
imist  mean  that  the  wife  be  thereupon  convicted  by  a  de- 
cree of  the  Spiritual  Court--upon  which  sentence  of  con* 
dernnJUioB  ndght  immediately  follow. 

Our.  adv.  nuU. 

Lord  Chief  Aistice  Tiitdal  now  delivered  the  jttdg« 
ment  of  the  Court  as  follows  :~Tbe  demandant  counted 
upon  a  writ  of  dower,  unde  nihil  habet.  The  tenant 
pteided  in  bar,  that  the  demandant,  in  the  Iife-»time  of 
her  late  husband^  and  durifig  her  coverture  with  him,  voltin* 
unrUy  left  him,  and  from  thence,  until  the  time  of  his 
death,  voluntarily  lived  away  from  him,  and  during  her 
coverture  with  her  hoaband,  continually,  until  the  death 
of  one  CouUom^  of  her  own  accord,  and  without  the  li*> 
cenee  or  consent,  and  against  the  will  of  her  husband, 
lived  away  from  hint  in  adultery  with  Caulsan;  and  that 
the  hnsband  was  not  at  any  time  after  the  demandant  left 
his  house,  or  after  she  lived  in  adultery  with  Caulson^ 
vdunlarily,  or  in  any  manner,  reconciled  to  her*  The  de- 
mandant^ in  her  replication,  alleged,  that  although  true  it 
was,  that  she  voluntarily  and  of  her  own  accord,  left  her 
husband,  yet,  that  she  left  him  with  his  consent  for  that 
purpose  granted,  and  separated  from  him ;  aud  that  such 
separation  continued  with  their  mutual  consent,  until  the 
death  of  the  husband;  and  that  if  any  act  of  adultery 
took  place,  it  was  after  her  separation  from  her  husband, 
and  during  the  period  of  such  separation  by  their  mutual 
consent.  The  tenant,  in  his  rejoinder,  re-asserted  the  fact, 
that  the  demandant,  of  her  own  accord,  and  without  the 
licence  or  consent  of  the  husband,  lived  away  from  him 
in  adultery  with  Coulsan.  To  this  rejoinder  the  demand- 
ant demurred  generally,  and  the  tenant  joined  in  demurrer. 

The  question  raised  upon  these  pleadings  is,  whether^ 
under  the  statute  13  Edw.  1,  c.  34,  commonly  called  the 
statute  of  Westminster  the  second,  the  committing  an  act 
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of  adultery*  and  continuing  with  the  adulterer,  is  a« 
bar  to  the  wife>  right  to. dower,  where  she  has.pre-* 
viously  left  her  husband  with  his  consent/  and. is  living, 
qpart  from  him  with  .such  consent  at  the  time  of  the 
adulterjr;  or  whether  it  is  necessary,  in  order  to  satis- 
fy the  words  of  the  statute,  that  the  original  leaving 
of  her  husband  should  be  a  leaving  with  the  adulterer, 
by  his  means  or  persuasion.  That  the  adultery  of  the 
wife  was  no  bar  of  the  wife's  dower  at  common  law,  is  ex- 
pressly laid  down  by  Lord  Coke  in  his  reading  on  that 
statute  in  the  Second  Institute  (a).  Indeed,  it  could  not 
have  been  otherwise,  as  adultery  is  an  offence  of  ecclesiasti- 
cal jurisdiction  only,  and  of  which  the  Courts  of  common 
law  took  no  cognizance.  As  well,  however,  for  the  purpose 
of  preventing  that  offence,  but  more  probably  with  the 
view  of  protecting  the  heir  against  the  danger  of  intro- 
ducing a  supposititious  offspring  into  the  family  (6),  it  is  en- 
acted by  the  34th  chapter  of  the  statute  13  EdwA,  *'  that, 
if  a  wife  willingly  leave  her  husband,  and  go  away,  and 
continue  with  her  advowtrer,  she  shall  be  barred  for  ever 
of  an  action  to  demand  her  dower,  that  she  ought  to  have 
of  her  husband's  lands,  if  she  be  convict  thereupon;" — ex- 
cept in  an  event  which  has  not  happened  in  this  case,  and 
to  which  it  is  therefore  unnecessary  to  revert.  It  is  some-: 
vfhai  singular,  that  throughout  the  whole  of  this  long  sta- 
tute, consisting  of  fifty  chapters,  this  is  the  only  one  in  the 
old  law  French,  all  the  others  being  in  Latin;  and  even  this 
chapter  changes  from  the  law  French  to  Latin,  just  at  the 
place  where  this  subject  begins.  The  chapter,  however,  af- 
ter making  a  distinction  between  the  carrying  away  women 
with  force  and  without  force,  and  enacting  a  punishment 
for  those  offences,  provides  for  the  case  now  before  the 
Court,  viz.  that  of  the  wife  willingly  leaving  her  hus^band, 
And  going  away,  and  contmuing  with  her  adulterer,  in  the 


(r')  Page  435. 


(h)  Sec  St/druy  V.  Si/dnej/,  3  Pcerc  Wms.  2/6. 
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woidfl  aboT^  stated.  It  has  been  contended  for  tlbe  de- 
matidanty  that  each  pari  of  the  description  of  the  oifFence^ 
contained  in  the  statute  must  be  taken  to  be  cumulative^ 
80  that  the  dower  is  not  barred  Unless  three  things  con*^ 
cur,  rtar.  unless  the  wife  has  left  her  husband  willingly 
wUh  the  adulterer^  has  gone  away  with  him,  and  has  al80> 
continued  with  him:  whilst,  on  the  part  of  the  tenant,  it' 
has  been  insisted,  that  it  is  sufficient  to  bring  the  case' 
widiin  the  terms  of  the  statute,  if  the  wife  has,  of  her  own 
consent,  left  the  society  of  her  husband,  and,  after  she  has  - 
soleft  hiiti,  committed  the  act  of  adultery;  and  the  Court 
is  of  that  opinion.  It  may  be  admitted,  as  the  fact  isj 
that  in  all  the  ancient  entries  and  old  precedents,  the' 
leaving  of  the  husband  by  the  wife  is  alleged  to  have 
been  with  the  adulterer — as  in  Liber  Intrationum  (a), 
RasfeWs  Entries  (ft),  and  Dyer  (c).  But  we  think  that  this 
is  not  conclusive  on  the  point,  for,  as  there  can  be  no 
doubt  but  that  a  case  is  within  the  statute,  where  all  these 
circumstances  concur,  so  the  pleader  would  of  course  in* 
sert  them  where  the  facts  of  the  particular  case  warranted 
their  introduction.  And  on  the  contrary,  there  is  a  direct 
authority,  that  all  the  circumstances  mentioned  in  the  sta- 
tute need  not  concur  in  form,  provided  they  do  in  sub- 
stance; for,  Lord  Coie  lays  it  down  (rf),  that  "Albeit  the 
words  of  this  branch  be  in  the  conjunctive,  yet,  if  the ' 
woman  be  taken  away,  not  sponte,  but  against  her  will, 
and  q/Sf^r  consent,  and  remain  with  the  adulterer  without  be- 
ing reconciled,  &c.,  she  shall  lose  her  dower;  for  the  cause 
of  the  bar  of  her  dower  is  not  tJie  manner  of  the  going 
awar/f  but  the  remaining  with  the  adulterer  in  avowtry, 
without  reconciliation,  that  is  the  bar  of  the  dower."  And 
this  appears  more  evident  by  the  record  in  the  case  of 
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(tf)  Pol.  20. 
(&)  230. 


(c)  Vol.  2,  106  b. 
(c/)  2nd  Instit.  435. 
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Paynel  and  Wifet  demandants  (a),  where,  to  a  deaiand  o£ 
the  third  part  of  a  manor,  aa  fhe  dower  of  the  wife,  after 
the  death  etJohn  4e  CamayM,  her  fimt  husband,  the  plea 
stated,  that  she  ought  not  to  be  endowed,  beeause  she 
left  her  hmban^  in,  his  J|Ue4inie,  and  lire^  m  w^  aduV 
tetcas  with  Sir  WilUim  P«yw4  and  was  not  reeom^bd 
tsi  her  buabaod  hefore  bi«  ^e^th^  «iid  (be  repttcatien^ 
took  isfrue^  tit0t  ah^  did  JQOt  )ive  an  aa  adutoeiew  i^4i 
the  said  jSir  WiUU^th  but  a$  bis  vif^  and  it  ima  ad«>, 
judged  that  she  ojvgbt  not  to  be  e^d^i^dr-^she  wasi 
tbeffe£»re»  binned  pf  her  dQweii  ultho^gb  ^bore  waa  no  al« 
letgaldon  <bat  she  left  widi  tbe  adulterer.    It.  ought  mt  toi 
be  forgptten,  that  AiOeHf  whose  b<M>k  was  puUiphed  ioi* 
mediately  aft^  the  fraiplng  o(  tbia  atatiile,  ia  treatiag  of 
a  writ  of  dower  brought  against  the  heir  and  hisguardiao, 
say»(fi)i  *'Tbe  beU^iiiiiysayshehathfcNfeiteddowerof  her 
hiisband»  by  her  adultery,  for  she  went  from  bar  hfiaband 
to  another  bed  after  she  bad  maicrted  him,  and  so  forfeited 
her  dowen"    Now,  here,  no  mention  is  niade  of  a  leaving 
of  the  husband,  either  willingly  or  with  any  particular 
person,  but  the  plea  only  states  in  substance^  that  the 
wife  was  living  apart  from  her  husband  in  adu)tery«    The 
authorities  above  referred  to  place  the  forfeiture  of  the 
dower  upon  the  fact  of  the  wife's  leaving  the  busband^^ 
and  living  from  him  in  adultery,  and  not  upon  the  circum- 
stances attending  the  elopement;  and  as  we  think  that 
good  senee  and  reason  concur  with  these  authorities,  we 
hold  the  proper  construction  of  the  statute  to  be,  wliat 
the  words  will  warrant,  vix.  that  if  a  woman  leaves  her 
husband,  with  her  own  free  will,  and  afterwards  lives  ix^ 
adultery,  the  dower  is  forfeited.   The  plea  in  bar  is,  there* 
fore,  sufficient,  and  tbe  tenant  is  entitled  to  judgment. 


Judgment  for. the  tenant. 


(a)  2ud  InsilU  435^  S.  C.  2  Dyer,  106  b. 


(b)  Pa^e  258  b. 


IN  TU  TBN7^  YRAR  OpT  OSO.  IV.  411 


Dos,  oa  the  joint  aad  several  demises  of  fUaBOP  and      ^  ^ 
T4KMER ;— Pcmr,  Muu8»  and  Woodjusy  ;—Ci.arks  ;      Mondt^, 

M  HIS  wae  an  action  of  ejectment.  The  dechration  con-  At  the  trial  of 
taioed  seiFeral  demises.  The  >*#,  by  Harrop  and  ran-  ^e^^t,1o«- 
mer,  trastees  named  in  a  deed  of  separation,  between  Sf^^J^jiJ"' 
MPKemrie  and  hb  wife,  in  March,  1808.  The  second  was  proved,  tiuit»  in 
hid  in  the  names  of  PiMy,  MuteSt  and  Woodleyi  trustees  of  Ckam^  IZ 
named  in  thewillofaMrs.  MiddledUek,  afterwards  Mrs.  ^.il^u'^ 
MtKenMic.    The  Mrd,  in  the  name  of  Clarke,  as  sunriT*  '"iwd  by  ide 

Of  mortKaffe  of 

ing  tmsteei  under  a  deed  of  assignment  of  the  25th  certain  premiief, 
mOTtn,  1794,  by  which  the  premises  in  question  were  tinned  to  the 
mortgaged  by  the  owner,  Mr.  MidMediiek,  to  Charlee  SJ'JSg^^^/. 
Hamnumd,  fcft  the  reskhie  of  a  term  of  six  hundred  years,  term  of  aoo 
created  in  17ft8.  And  theybwrM,  was  kid  hi  the  name  im' and  that" 
ctEOon  Hammond,  who  was  the  personal  representatiTO  to'b^'d^to"*'* 
and  trustee  of  Hammond,  the  mortgagee.  ^>™>  '^^^'^  ^ 

^  ®  paidtohiou 

The  defendants  were  in  possession  of  the  premises.         No  evidence 
At  the  trial,  before  Mr.  Jusdoe  Bmrough,  at  Exeter,  ^^^"^^^ 
at  the  Sprmg  Assizes,  18S4,  the  Jury  found  a  Terdict  for  ''|!^''J^^ 
the  phuntiff,  as  against  the  defendant  Cooke,  as  to  so  the  CAoacfry 
much  of  the  premises  as  were  in  his  possession;  and  for  thewlTny  tiue^ 
the  defendant  JV^fu^eon.-— and  in  Easier  Term,  1824,  upon  ^^^^^if^ 
a  motion  made  for  leave  to  set  aside  the  verdict  for  the  v^oired  that 

some  sales  took 

plaintiff,  and  to  enter  a  nonsuit,  on  the  ground  that  the  place  under  the 
legal  estate  was  not  in  any  of  the  lessors  of  the  plaintiff,  hrhld  ^^h!!^' 
bat  in  two  persons,  named  Mangles  and  Taddy,  trustees  ^t'^'^^'^' 
under  tiie  will  of  Mr.  MiddMUch,  and,  no  demise  was  not  appear  to 
laid  by  them  in  the  declaration,  the  Court  directed  the  oTthe'preiniMi 
fiiets  to  be  stated  in  a  special  case,  which  were  in  sub-  ^covered:— 
stance  as  follow :  ^<^w»  ^•^  «»>«« 

•««•  .         .  .         «  ^  <•  1     arcumstancee 

The  premises  in  question  formed  part  of  a  manor,  and,  were  not  saffi- 
amongst  others,  were  conveyed  by  indentures  of  lease  prelamptioo, 

that  the  mort- 
gage term  had  been  surrendered  to  the  owner  of  the  inheritance,  as  such  presumption  can  only 
arise  where  a  title  has  been  shewn  by  the  party  who  calls  for  the  presumption,  or  the  posses- 
sion b  shewn  to  have  been  consistent  with  the  existence  of  the  surrender  required  to  be  presumed. 
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1829/  and  release^  of  August  1793,  to  the  use  of  Lubbock  and 
Clarke,  for  the  term  of  six  hundred  years^  upbn'triisli  by 
mortgage  or  sale,  to  raise  the  sum  of  ISflOOLy  br  so  much 
thereof  as  Mu  Middlediich  should,  by  deed  or  will>  direct 
lOid  appoioti  and  subject  thereto,  to  certun  uaes  in  the* 
deed  of  release  mentioned,  with  the  ultnnate  remainder  to 
the  use  of  Mr.  Middleditck  and  his  heirs  and  assigns,  in 
fee.  The  deed  also  contained  a  *  proviso,  that,  after  die 
death  of  Middlediich,  and  full  payment  of  the  said  sum  of 
15,000/.,  or  any  monies  which  might  be  raised  ui|der  and 
by  virtue  of  the  deeds  of  lease  and  release,  and  of  the  costs 
and  expenses  of  the  trustees  in  raising  the -same,  the  said 
term  of  six  hundred  years,  or  so  much  of  it  as  remainedun» 
expired,  should  cease. 

By  a  deed  of  assignment,  of  the  85th  March,  1794, 
between  Lubbock  and  Clarke,  the  trustees,  of  the  first 
part;  Middlediieh^  of  the  second  part;  and  Charles  Ham-- 
mond,  of  the  third  part;  after  reciting  the  indentures  of 
lease  and  release  of  August,  1793,  and  that6,000/L  had 
been  paid  to  Lubbock  and  Clarke,  hy  Hammond,  with  die 
knowledge  and  privity  of  Middleditch,  they,  by  his  direc- 
tion, assigned  the  premises  in  question  to  Hammomd,  to 
hold  to  him  for  the  residue  of  the  said  term  of  six  hun- 
dred years,  subject  to  a  proviso  for  redemption,  on  pay- 
ment of  the  said  sum  of  6,000/.,  and  interest. 

In  November,  1798,  Mr.  Middleditch  made  his  will,  and 
by  which  he  devised  all  his  real  estates  to  Mangles  vaui  Tad* 
dy,  and  their  heirs,  upon  trust,  to  sell  so  much  thereof  as 
was  necessary  to  pay  funeral  expenses,  all  monies  due 
upon  mortgage  of  any  part  of  his  estates,  and  all  his  debts; 
and,  after  bequeathing  several  legacies,  he  left  the  overplus 
or  residue  in  trust  for  the  separate  use  of  his  wife,  her 
heirs  and  assigns,  subject  to  the  payment  of  a  certain  an- 
nuity mentioned  in  the  will.  Mr.  Middleditch  died  in  1799. 

The  derendant  Cooke  proved,  that,  in  1799,  a  suit  was 
instituted  in  the  High  Court  of  Cliancery^  for  carrying  the 
will  of  Mr.  Middleditch  into  effect,  to  which  suit  Mangles 
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and  Tadd^,  and  the  heir-atJaw  of  Mr.  Middlediich,anA  J929. 
Charles  Hammond,  the  mortgagee,  were  parties;  and  by 
a  decretal  order  of  the  2Gth  January,  1801,  the  will  was 
estabfishedy  and  the  Master  was  to  report  what  sums  were, 
due  on  mortgage;  and  by  another  order,  in  1803,  it  was 
decreed,  among  other  things,  that  the  devisees  should 
raise  money  by  sale  or  mortgage  of  the  estate  (including 
die  premises  in  question),  and  that  what  was  found  to 
be  doe  on  Charles  Hammonds  mortgage  should  be 
paid  to  him,  and  all  further  directions  and  costs  were  re^ 
served  until  after  the  sale  of  the  estate.  No  evidence 
was  given  as  to  any  further  proceedings  in  the  suit  in 
Chimcery,  nor  of  Cookers  title  to  the  premises  sought  to 
be  recovered,  although  he  proved  that  certain  sales  took 
place  under  the  last  decree,  and  that  he  bought  various 
lots,  but  he  did  not  shew  that  they  formed  any  part  of  the 
premises  sought  to  be  recovered  by  this  action.  Mrs. 
Middleditch,  by  her  will,  conveyed  all  her  estates  in  trust 
%o,Peiiy,  Mules ,  and  Woodley,  for  certain  uses  mention- 
ed iQ  the  will,  and  afterwards  intermarried  with  Mr. 
M*Kenzie»    She  died  without  issue,  in  1819. 

The  question  for  the  opinion  of  the  Court  was — Whe- 
ther, under  the  circumstances,  the  Jury  ought  not  to  have 
presumed  that  the  sum  of  6,000/.,  advanced  by  Hammond, 
in  March,  1794,  had  been  repaid ;  and  that  the  term  of 
six  hundred  years  had  either  ceased  under  the  proviso 
contained  in  the  deed  of  release  of  1793,  or  been  sur- 
rendered to  the  owners  of  the  inheritance? 
.    The  case  now  came  on  for  argument^ 

Mr.  Serjeant  Wilde,  for  the  lessors  of  the  plaintifr.~-> 
The  defendant  Cooke  insists,  that  neither  of  the  demises 
in  the  declaration  can  be  supported,  as  the  legal  estate  in 
the  premi8e9  in  question  is  vested  in  Mangles  and  Taddyf 
tbe  trustees  under  Mr.  MiddleditcKs  will;  aiid  that  the  le^ 
gal  estate  is  in  them  by  operation  of  law,  as,  under  the 
cirj^um^tances,  the  Court  must  presume  that  the  mortgage 
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1829.  term  assigned  tb  Hammofid  had  either  ceased  or  been 
surrendered  to  the  owners  of  the  fee.  The  proviso^  or 
clause  of  cesser 9  in  the  deed  of  release  of  Avgust^  1793^ 
does  not  apply  to  the  facts  now  before  the  Court,  but  only 
to  that  portion  of  the  estate  which  was  to  be  in  the  dispo- 
sition of  the  trustees.  To  raise  the  presumption  that  the 
term  assigned  to  the  mortgagee  had  either  ceased  or  been 
surrendered,  it  was  incumbent  on  the  defendant  to  have 
shewn  that  the  sum  advanced  by  Hammond  was  repaid, 
for  he  could  not  call  on  the  lessors  of  the  pfauntiff  to 
prove  tiwt  it  had  not  been  paid.  The  defendant  is  not  the 
owner  of  the  inherttancci  nor  does  he  claim  under  hiln,  but 
was  merely  a  party  in  possession  and  without  even  a  co^ 
kmr  of  title.  There  is  a  wide  distinction  where  a  daim  is 
in  support  of  the  owner  of  the  inheritance,  or  is  adverse  to 
him;  and  here,  all  the  parties  beneficially  interested  are 
the  lessors  of  the  plaintiff  on  the  record,  whose  r^ta 
either  emanate  from  the  owners  of  the  inheritance,  or  the 
personal  representative  of  the  mortgagee.  The  mortgage 
deed,  of  1794,  was  produced  at  the  trial,  which  took  place 
in  1824,  and  it  would  be  too  much  to  presume  that  tb^ 
mortgage  was  satisfied,  or  that  the  t^rm  had  been  surren- 
dered. The  doctrine^  with  regard  to  the  pi^siimptioti  of 
the  surrender  of  a  term,  is  of  modem  introdtktion,  and 
Judges,  both  at  law  and  in  equity,  have,  lately,  been  much 
inclined  against  such  doctrine.  In  Cholmonddey  v.  Clm- 
ion  (a),  by  a  deed  of  1704,  a  term  of  two  hundred  years 
was  created,  with  a  proviso  for  the  cesser  of  the  term, 
which,  as  Lord  Eldon  observes,  was  a  cesser  of  the  interest 
which  the  term  creates,  and,  said  his  Lordship  (6),  '*  I  con- 
ceive that  such  a  term,  whether  there  was  any  intention  that 
it  should  or  should  not  attend  the  inheritance,  would  be  a 
term  held  in  trust  to  attend  tiie  mheritance,  protecting  the 
equities  of  all  who  had  equities  during  the  existence  of 
that  term ;  all  the  estates,  to  a  certain  extent,  that  is,  dur- 

(o)  S9gden*8  Vendor  and  Purchaser,  6ih  EdH.  425.       (h)  lb.  4S6. 
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ing  the  durai^ion  of  the  term,  would  be  equitable  estates,  ^  l^^- 
but  protecting  them  all  according  to  the  due  cour8e»  and 
order,  and  priority  in  which  they  exiated,  and  according  to 
their  equities;"  and  in  giving  judgment  in  that  case  upon  a 
subsequent  hearing  at  the  BoUs,  Sir  Thomas  Plumer  in- 
timated a  strong  opinion  against  the  doctrine  of  prequmpr 
tion  in  such  a  case  (a),  and  said — ^*  That  the  presumption 
of  the  surrender  of  an  old  term,  without  sufficient  ground, 
18  striking  at  the  settled  doctrine  of  centuries,  shaking 
the  land-marjcs  of  real  property,  and  rendering  insecure 
the  title  of  every  pnrchaBer  in  the  kingdom/*  It  must,  howr 
ever,  be  acfanitted,  that  terms  may  be  jMresumed  to  be  sur- 
rendered by  coUateral  circumstances^  but  such  presump- 
tion cannot  arise  where  the  title  deeds  are  in  the  posses^ 
sion  of  a  mortgagee  or  hta  representatives.  Unless,  in 
this  ease,  the  Jury  were  bound  to  presume  that  the  term 
assigned  to  Hammond  had  either  ceased,  or  been  surren- 
dered to  the  owners  of  the  inheritance,  the  defendant  could 
have  had  no  iegal  defence,  and  the  Judge  should  have  di« 
rected  the  Jury  accordingly.  Although,  in  Doe  d.  Bui^ 
deii  V.  WrighU{b)^  where  a  tenn  of  one  tbousand  years 
was  created  by  deed  in  1717|  and  assigned  in  1735|  to 
raise  an  annuity,  and  sdbject  thereto,  to  attend  the  inherit- 
ance; and  the  grantee  having  died  in  1741,  and  the  estate 
having  remained  undisturbed  in  the  hands  of  the  owner  of 
the  inheritance  and  her  devisee  from  the  time  the  annuity 
was  granted,  to  181i3,  without  any  notice  having  been  in 
the  mean  tune  taken  of  the  term,  eixept,  that,  in  1801,  the 
devisee,  in  whose  possession  the  deeds  creating  the  term 
were  found,  covenanted  to  produce  them  when  called  for: 
it  was  held,  that  the  Jury  were  warranted  to  presume  a 
surrender  of  the  term  ;^— yet  the  action  was  brought  by  a 
person  dahning  as  heir-at-law,  against  a  person  who. also 
claimed  as  heir :  and  Mr.  Justice  Bayley  said  (c)— *'  The 
principle  upon  which  the  Courts  proceed  in  these  cases  is, 

(a)  2  Jae.  &  Walk.  158-9.         (6)  2  Barn.  &  Aid.  7I0«       (c)  lb.  719. 
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1829.        thiit  they  will  prerame  a  sunrcnderi  where  it  k  far  ibe  hk 
terest  of  the  owner  of  the  inheritancelhat  the  term  ahould  be 
oonsideKdat  surrendered;*'  and  Mr,  Justice  HolraydBdi" 
ed  (a),  ''  that  there  u-ere  strong  grounds  upon  which  such 
presumption  might  be  made,  as  it  waa  clearly /or  ike  mh 
tcrest  of. the  owner  of  the  inkeriiance  diat  the  term  should 
be  surrendered.**  Here,  however,  the  defendants'  claim  b 
adverse  to  the  interest  of  the  owner  of  the  inheritaiiQe^ 
and,  although,  in  Doed.  Puikmdv.  Hiider{b\  wheve.a 
term  of  years  was  created  in  1762,  and  assigned  over  to  a 
trustee  in  1779,  toatteml  the  inheritance;  and,  ini8l4,  the- 
owner  of  theinheritanceexecutedamarriagesettlttne]tt^a«d» 
in  1816,  conveyed  his  life  interest  m  the  estate  to  a  purcbsJi* 
er,  as  a  security  for  a  debt,  but  no  assignment  of  the  term 
<^  delivery  of  the  deeds  relating  to  it  look  plftce;  -|uid>  to 
1819,  an  actiml  assignment  of  the  tenn  waa  made  by  tbi^ 
administrator  of  the  trustee,  to  whom  the  t^rm  wasasa^n- 
ed  in  1779,  to  a  new  trustee  ibr  the  purchaser  in  1816: — it 
was  held,  on  ejectment  brought  in  1819, 1^  h  prior  incum* 
hroncer,  against  the  purchaser,  that  the  Jury  were  warraplr 
ed  in  presuming  that  the  term  had  been  surrendered  previa 
ously  to  the  commencement  of  the  action;  yet,  in  the  aub* 
sequent  case  of  Doe  d.  Newman  v.  BtUland^  Lord.Chief 
Baron  Bieharde  is  reported  to  have  said,  on  a  motion  for 
a  new  trial  (c),  ^  that  he  did  not  think  the  doctrine  of  prcr 
sumption  a  correct  doctrine.    That  it  was  a  very  serious 
point,  and,  of  late,  the  doctrine  had  been  carried  to  a  veiy 
frightful  extent,  and  that  he  never  desired  a  Jury  to  pre- 
sume where  he  did  not  believe  himsdf."  And>  in  AspinaU 
•V.  Kempeon,  on  Doe  v.  Hilder  being  cited.  Lord  Eldon 
said  {d)i  **  that  he  had  paid  considerable  attention  to  it,  and 
had  no  hesitation  in  declaring  that  he  would  not  have  di* 
'rected  a  Jury  to  presume  a  surrender  of  the  term  in  that 

(a)  2  Barn.  &  AW.  723.  chwcr,  423. 

(A)  Ibid.  782.  (rf)  Ibid.  427. 

{c)  Sugdcn's  Vendor  and  Pur. 
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case;  and  thati  for  the  safety  of  the  titles  to  the  landed  es*  1829. 
tates  in  thn  coimtryi  he  thought  it  right  to  declare  that  he 
did  not  concur  in  the  doctrine  laid  down  in  that  case.**  Be- 
aideiy  it  appeared,  that,  on  the  trial  of  the  first  ejectment  in 
that  case,  the  presumpUon  was  made  against  the  real  facts 
and  merits  as  they  ultimately  appeared ;  the  party  having 
afterwards  satis&ctorily  shewn,  that  there  had  been  no  sux^ 
render  (a).  In  all  the  other  cases  on  this  subject,  the  pre* 
fluaption  has  been  in  favour  of  the  owner  of  the  inheritance^ 
unless  where  he  has  acted  against  good  faith,  or  has  at« 
tempted  to  defeat  his  own  acts,  as  in  Barileii  v.  Dawnes; 
where  Lord  Chief  Justice  Abbott^  in  delivering  the  judgment 
of  the  Court,  said  (&)-*-''  If  the  outstanding  term  which  th6 
defendant  setup  could  prevail,  it  would  prevail  to  defeat  the 
act  of  the  party  in  making  the  grant  she  made*  The  gene* 
ral  principle  upon  which  a  presumption  should  be  allowed,. 
18,  that  that  which  has  been  done,  should  be  presumed  to  be 
rightly  done/'  The  case  of  Doe  d«  Graham  v.  SeoH  (c), 
is  a  strong  authority  against  the  doctrine  of  presumption, 
as  against  the  owner  of  the  inheritance,  where  the  Court 
wonld  not  presume  the  surrender  of  a  mortgage  term,  from 
the  circumstance  of  a  sum  having  been  appropriated  by 
the  marriage  settlement  of  a  former  owner  to  discharge  it, 
against  the  express  recognition  by  a  subsequent  owner  of  its^ 
existence,  and  a  conveyance  by  him  as  a  security*  Although, 
in  Emery  ▼•  Groeoek  (d),  where  a  term  was  created  in  171 1, 
for  raising  portions,  and  there  was  no  evidence  of  their 
being  satisfied,  or  of  the  surrender  of  the  term,  yet,  as  the 
parties  claiming  the  portions  had  attained  their  age  of 
twenty-one,  sixty  years  previously,  and  were  all  dead,  and 
the  estate,  in  1744,  had  been  the  subject  of  a  settlement, 
eontdkmig  a  covenant  that  it  was  firee  from  incumbrances, 
and  there  was  no  evidence  of  the  term  being  in  existence,  or 

(a)  See  Sogden's  Vendor  and         (c)  11  East,  478. 
Puidiaser,  423,  n.  {d)  6  Maddock,  64. 

{hi  3  Bam.  &  Greas.  621. 

VOL.  Ill*  E  S 
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1829.  ihe  portions  due — the  Vice  ChRneeHor  decided,  that  a  sur^ 
render  of  the  term  must  be  presumed ;  yet  the  ground  was, 
that,  as  there  had  been  a  clear  possessiou  for  oxty  years, 
without  reference  to  the  term,  no  person  could  claimany  es- 
tate or  interest  under  it*  So,  in  Toumsendw^Champemaumiq), 
where  a  deed,  in  1758,  contained  a  recital  of  the  creation  of 
a  mortgage  term,  and  a  subsequent  assignment  of  it,  in  trust 
to  attend  the  inheritance,  and  the  term  was  not  subsequent- 
ly noticed  in  the  title.  Lord  Chief  Baron  Alexander  pre- 
sumed it  to  have  been  surrendered;  yet  his  presumption 
was  founded  on  the  fact,  that  seventy  years  had  expired 
without  payment  of  interest.  There,  too,  the  presumption 
was  in  favour  of  the  owner  of  the  inheritance;  but,  in  this 
case,  every  presumption  must  be  made  against  the  defendavt 
as  a  vnrongful  possessor  and  claiming  adversely  to  the  re- 
presentative of  the  mortgagee,  and  the  trustees  of  Mrs^ 
Mtddlediteb^  the  owner  of  the  inheritance,  who  copcur 
with  the  former  in  prosecuting  the  present  suit.  If,  how- 
ever, the  Court  may.  be  inclined  to  presume  that  the  mort- 
gage to  Hammotul  has  been  satistfied,  or  the  term  surren- 
dered, yet,  they  must  al90  presume,  that  all  the  othe^  debts 
and  incumbrances  on  the  estate  have  been  paid  and  sati^ 
fied,  and. all  the  trusts  executed;  in  which  case,  the  es- 
tate wouM  be  in  the  three  trustees  under  the  will  of  Mrs* 
Middlediich,  and  in  whose  names  one  of  the  demises  waa 
laid.  It  must  be  assumed  that  the  e;cecutors  of  Mr«  Middle- 
ditch  had  conveyed  to  the  party  beneficially  entitled;  for, 
ia  Doe  d.  Bowerman  v.  Syboum%  Lord  Keny<m  said  (A) — 
"  In  all  cases  where  trustees  ought  to  convey  to  the  benj^ 
ficial  owner,  he  would  leave  it  to  the  Jury  to  presume, 
If  here  such  a  presunqption.  might  reasonably  be  made, 
that  they  had  conveyed  accordingly,  in  order  to  prevent  a 
just  title  from  being  defeated  by  a  matter  of  form."  So, 
in  Goodtitle  d.  Jones  v.  Jenes  his  Lordship  said  (c), — 

(a)  1  Youuge  &  Jer.  543.         {h)  7  Term  Rep.  3.        (c)  Ibid.  45. 


IN  rut  TENTH  YBAn  OP  GEO.  IV,  419 

^'That  though^  under  certain  circumstanceSi  a  Judgfe  1829. 
nigfat  direct  a  Jury  to  presume  an  outstanding  satisfied 
term  to  have  been  surrendered  by  the  trustee,  yet,  if  no 
such  presumption  were  made,  but  it  was  stated  as  a  fact 
that  the  term  still  continued,  such  a  legal  estate  in  the  trus- 
tee must  prevail  in  a  Court  of  law.**  The  same  principle 
was  established  in  Roe  d.  Reade  v.  Reade  (a);  from  which 
it  follows,  that,  where  trustees  ought  to  convey  to  the  be- 
neficial owner,  it  should  be  left  to  a  Jury  to  presume, 
where  such  a  presumption  may  be  reasonably  made,  that 
they  have  conveyed  accordingly, 

Mr.  Serjeant  Mereweiher,  contra. — It  is  a  general  and 
well  established  principle,  that  Courts  of  law  wiO  presume 
the  surrender  of  a  satisfied  term,  if  the  beneficial  occupa^ 
tion  of  the  estate  by  the  possessor  may  have  induced  a 
supposition  that  a  conveyance  of  the  legal  estate  has  been 
made  to  the  party  beneficially  interested ;  and  the  particu- 
lar circumstances  stated  in  this  case  are  sufficient  to  jus- 
tify the  presumption,  that  the  mortgage  term  assigned 
to  Hammond  has  been  either  satisfied,  or  surrendered  to 
the  owners  of  the  inheritance;  and  the  late  cases  of  Doe 
r.  Wrigklfi  and  Doe  t.  HUdett  are  decisive  to  shew,  that 
terms  for  years,  though  assigned  to  trustees  for  the  ex* 
press  purpose  of  attending  the  inheritance,  may  be  pre« 
snmed  to  have  been  surrendered ;  and  in  the  latter  case^ 
Lord  Chief  Justice  Abbott  said  {b)—*'  Where  acts  are 
done  or  omitted  by  the  owner  of  the  inheritance,  and  per- 
sons dealing  with  him  as  to  the  land,  which  ought  iiot  rea- 
sonably to  be  done  or  omitted,  if  the  term  existed  in  the 
hands  of  a  trustee,  and  if  there  do  not  appear  to  be  any 
thing  that  should  prevent  a  suntender  firom  having  been 
made;  in  such  cases,  the  things  done  or  omitted  may  most 
reasonably  be  accounted  for,  by  supposing  a  surrender  of 

(a)  8  Tenn  Rep.  122.  (6)  2  Bam.  &  Aid.  7^1  • 
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13^  4be  term ;  and  therefore  a  surrander  mny  be  pre«iuaeii.r  Ne 
title  is  shewn  in  either  of  the  lessors  of  the  plaioljff  on  the 
record.  They  all  claim  under  trustees  to  wbom  Mr.  Mid^ 
dkditeh  conveyed  his  estate  in  1793,  upon  trust  lo  raise 
money  by  ^ale  or  mortgage;  and  it  must  be  assumed  tha$ 
all  parties  concurred  in  the  sale  decreed  by  the  Court  of 
CAaneerfff  and  to  which  the  mortgagee  was  himself  a 
party.  The  claim  of  all  the  lessors  of  the  plaintiffs  must 
be  subject  to  that  sale ;  therefore,  the  three  trustees  named 
in,  the  will  of  Mrs.  MiddledUch  are  estopped  from  taking  as 
such,  under  that  instrument.  Clarke^  the  surviving  tni8tee» 
assigned  all  his  interest  to  Hammond^  the  mortgagee,  by 
the  deed  of  Mateh,  1794;  and  by  his  being  a  party  to  the 
suit  in  equity,  the  property  was  dealt  with  as  if  it  were 
vested  in  the  trustees  uhder  the  will  of  Mr.  Middkdiich; 
and  as  the  Cqurt  decreed,  that  what  should  be  found  to 
be  due  on  HammofuT^  mortgage  should  be  paid  to  him, 
it  must  be  presumed  that  he  was  satisfied,  and  that  tlie 
term  assigned  to  him  had  ceased,  by  virtue  of  the  provw 
of  cesser  in  the  deed  of  release  of  179S.  But»if  the 
term  lias  not  ceased,  it  must  be  presumed,  that  it  has 
been  surrendered,  and  that  the  mortgage  money  baa  been 
paid  according  to  the  directions  of  the  Court  of  Cianceryi 
and,  as  the  defendant  purchased' certain,  lots  under  the 
decree  of  that  Court,  and  in  which  the  premises  in  ques** 
^ion  were  included,  he  must  be  considered  as  the  real 
owner,  and  having  a  legal  title  by  virtue  of  such  sale.  . 

Mr.  Serjeant  fVilde,  in  reply.— Although  the  defend- 
ant might  have  purchased  some  of  the  property  decreed 
to  be  sold  by  the  Court  of  Chancery  in  1802^  yet  he  haa 
not  shewn  that  he  has  even  a  colour  of  title  to  the  pre- 
mises sought  to  be  recovered  by  this  actiod;  and  as  the 
title  deeds  were  in  the  custody  of  the  representative  of 
Hammond,  the  mortgagee,  it  must  be  assumed  tliat  his 
mortgage  has  not  been  satisfied,  but  that  the  term  assigned 
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to  him  by  the:  deed  of  1794  is  still  outstanding.  At  all  1829 
events^  the  defendant  should  have  shewn  the  termination  of 
the  proceedings  in  the  Chancery  suit,  which  he  might  have 
done  whhoat  much  trouble  or  expense;  and,  as  he  doei 
not  claam  under  the  owner  of  the  inheritance/  but  adverse- 
ly toliis  rights,  as  well  as  to  the  rights  of  all  the  parties 
beneficially  interested,  if  the  trustees  und^r  Mr.  Middle^ 
dHcKi  will  ought  to  have  conveyed  to  the  owner  of  the 
inheritancei  it  must  be  presumed  that  they  have  done  so, 
in  order,  as  Lord  Kenyan  has  emphatically  said,  to  pre- 
vent a  just  title  from  being  defeatetl  by  a  mere  matter  of 
&rm. 

Cur.  adv.  vulh 

Lord  Cliief  Justice  Tindal,  after  stating  the  facts  of 
the  special  case,  and  that  one  of  the  demises  was  laid  in 
die  names  of  Petty,  Mules,  and  WooMey,  the  trustees 
named  m  the  will  of  Mrs.  Middlediteh,  afterwards  Mrs. 
iPKenzie;  and  that  one  other  demise  was  laid  in  the  name 
o(  Ekan  Hammond,  who  was  the  personal  representative 
of  Charles  Hammond,  the  mortgagee,  delivered  the  judg- 
ment of  the  Court  as  follows:— 

It  is  obvious,  that  the  objection  taken  by  the  defendant 
Cooke  cannot  prevail,  unless  it  can  be  shewn  that  the 
term  of  six  hundred  years,  assigned  to  Hammond,  in  1794| 
had  either  ceased  under  the  proviso  of  cesser,  or  had  been 
surrendered  to  the  owners  of  the  inheritance;  for,  if  the 
term  is  still  outstanding,  the  plaintiff  may  recover  on  the 
demise  by  EUon  Hammond  In  order  to  lay  the  foun-* 
dation  for  a  preisumption  that  the  term  had  so  mergedi 
the  defendant  Coote  proved,  that,  in  1799,  a  suit  was  in- 
stituted in  the  Court  of  Chancery,  for  carrying  the  will  of 
Mr.  Middlediteh  into  effect;  in  which  suit,  amongst  other 
persons,  Charles  Hammond,  the  mortgagee,  was  a  party; 
and  that,  by  certain  decretal  orders  made  in  1801  and 
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IB2d.  I80S,  it  was  ordered^  amongst  other  things,  that  monies 
should  be  rused  by  sale  or  mortgage  of  the  estate;  and 
that,  what  was  fomid  due  on  the  mortgage,  should  be  paid 
to  the  mortgagee;  and  all  further  direedons  and  eosts 

Cooke.  ^^^^  reserred  until  after  the  sale  of  the  estate.  No  other 
evidence  was  given  as  to  any  further  proceedings  in  the 
Chancery  suit;  nor  was  any  oTidence  adduced  by  the  de- 
fendant Cooie,  of  any  title  to  the  premises  sought  to  be 
recovered;— although  it  was  proved  that  some  sales  took 
place  under  the  decree  of  1802,  imd  tliat  he,  Cooker  had 
bought  certain  lots,  not  appearing,  however,  to  form  any 
part  of  the  premises  in  question.  In  this  state  of  things, 
the  Court  is  called  upon  to  say,  that  the  Jury  ought  to 
have  presumed  that  the  mortgage  money  was  paid  off, 
and  that  the  term  had  either  cealsed  under  the  proviso,  or 
had  been  surrendered  to  die  owner  of  the  inheiitanoe, 
so  as  to  be  now  merged  in  the  legal  estate  vested  in  Mam- 
gles  and  Toddy,  the  trustees  under  the  will  of  Mr.  Mid- 
dIedUeh.  The  question  then  is,  whether  such  presump- 
tion ought  to  be  made.  We  are  all  of  opinion,  that,  under 
the  circumstances  stated  in  this  ease,  it  ought  not.  No  case 
has,  or  indeed  can  be  put,  in  which  any  presumption  has 
been  made,  except  where  a  title  has  been  shewn  by  the  par* 
ty  who  calls  for  the  presumption,  good  in  substance,  but 
wanting  some  collateral  matter  which  is  necessary  to  make 
it  comidete  in  point  of  form.  In  such  case,  where  the  pos- 
session is  shewn  to  have  been  consistent  with  the  ex- 
istence of  the  fact  directed  to  be  presumed,  and  in  such 
case  only,  haa  it  ever  been  allowed*  Thus,  in  Lade  ▼• 
Hazard  (a).  Lord  Mansfield  dedared,  that  he  and  many 
of  the  Judges  had  resolved  never  to  suffer  a  plaintiff  in 
ejectment  to  be  nonsuited  by  a  term  standing  out  in  his 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor 

(a)  BuU.  Ni.  PH.  7th  Edit,  by  Bridfl^eman,  1 10  s. 


IN  THK  T8NTH  YEAR  OP  OEO.  IV.  48S 

agwoBt  a  flior^agee;  but  that  ibey  woold  direct  the  Jury  1829. 
to  pnesame  it  Burrendered.  So,  in  England  d*  Sifb&urn  r» 
Blade  (a),  where  the  lesaor  of  the  plaintiff  ckdmed  under 
a  lease  from  Joia  Pyai,  and  it  appeared  that  the  estate 
had  been  devised  by  Joka  Pynis  father  to  trustees,  in 
Itfust  to  convey  to  Johi  Pym,  on  his  coming  of  age,  and 
in  the  mean  time  for  his  maintenanee;  it  was  held,  that 
though  Join  Pym  cmly  came  of  age  in  September ^  1 788,  and 
llie  lease  ezpnred  in  March,  1 791 ,  the  Jury  might  presume  a 
conveyance  to  John  Pym  from  the  trustees,  which  it  was 
dieir  duty  to  make,  and  which  a  Court  of  equity  would 
have  compeUed*  And,  where  the  sasie  facts  arose  in 
the  case  of  Doe  d.  Bowerman  v«  Sjfbowrn,  Lord  Kenyan 
said  (6) — "  That  in  all  cases  where  trustees  ought  to  con* 
vey  to  the  beneficial  owner,  he  would  leave  it  to  the  Jury 
to  presume,  where  such  a  presumption  could  reasonably  be 
made,  that  diey  had  conveyed  accordingly,  in  order  to 
prevent  a  just  title  from  being  defeated  by  a  mere  matter 
of  fimn.''  Again,  in  Doe  d.  PkHand  v.  HUder  (c),  the 
sunender  of  a  mortgage  term  was  directed  to  be  pre^ 
snmed  m  favour  of  a  judgment  creditor  who  had  seised 
the  land  in  dispute,  under,  an  elegU  taken  out  upon  a 
judgment  obtained  against  the  owner  of  the  inheritance: — 
and  in  Doe  d.  Burdeii  v.  Wrighie  (d)^  the  presumption 
was  in  favour  of  the  person  who  was  proved  to  be  heir-at- 
law,  against  the  defendant  claiming,  but  who  failed  to 
prove  himself  to  be  the  heir.  In  all  these  cases,  the  pre- 
sumption  has  been  made  in  favour  of  the  party  who  has 
clumed  and  proved  a  right  to  the  beneficial  ownership; 
the  possessbn  has  been  consistent  with  the  existence  of 
the  surrender  required  to  be  presumed,  and  has  made  it 
not  unreasonable  to  believe  that  the  surrender  should  have 


(a)  4  Term  Rep.  682.  (f )  2  Barn.  &  Aid.  782. 

(b)  7  Term  R«p.  3.  {d)  lb.  710. 


IBS^  been  made  in  fact;  and  the  presumption  has  been  made 
accordingly,  in  order  to  prevent  justice  from  being  de- 
feated by  a  mere  formal  objection.  But  herci  we  are 
called  upon  to  declare^  that  the  presumption  ought  to 
have  been  made  in  &vour  of  a  perly  who  liaa  proved  no 
right,  to.  the  possessiWf  .nor  titlci  nor  coavc^ttace,  but 
who  stands  upon  the  mere  naked  possession,  without 
any  evidence  how  or.  when  be  acquired  it»  And  what  ir 
stronger  agapost.Ihe  defendant,  he  only  lays  a  partial: 
statement  before. the  Jury  of  the  ground  of  presunqption,;^ 
for  he  only  proyed  the  commencement  of  the  proceedings 
in.  equity,  without  shewing  their  conclusion  or  tetminiui 
tion^  U/ider  these  durenmstauoes^  the  Court  think  that  tbb 
defendant  has  not  placed  himself  in  a  icondition  to  ddi  tm 
any.  presumptiou  tp  bis.fiivour;  inaamich  as,  for  ao^ihi^g^ 
that  appears  to  the  coatraxy,  the  presumption  whiidi  as. 
asked  for  would  rather  tend  to  defeat,. thai  to  promote  the 
ends  of  justice.  My  brother  Gateleg,  having  been  con* 
cerned  as  counsel  in  the  cause,  has  taken  no  pact  in  this 
judgment,  but  begs  me  to  state  his  conairmoe  with  the  - 
rest  of  the  Court.  We,  dierefore>  tliink  that  the  verdict 
should  remain  for  the  plaintiffw 

Postea  to  the  plaintiff. 
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fe2ft 


Kfi^BiiB  V.  Farreh*  .  ^uTm' 

AJSiS  muB  sn  BitAotk  ot  speda\  iwswnq^i  for  tlie  breach'  Byanidaof 
ofaaagneOTiept.   The  declaration  atatedi  that,  6n  the  6th*  tS^^e\>i«n- 
Jmne,  I89fl,  by  certahi  articles  of  agreement  then  made-  ^j'Sfehlt"/" 
aad'entered  into  by  and  between  the  plaintifP^  on  behalf  of  asne^i  to  act  as 

a  comediao  at 

htaiisidf  and  the  other  proprietors  of  the  Theatre  Royal  ^  Cooent  Garden 
OtmeniGmtkn,  on  die  one  part;  and  the  defendant  on  the  J^l^  ^ 


olher  part:^-4n  consideration  of  thef  agreements  by  the'^^'^^J^™ 
plaintiff  on  behalf  of  himsrif  and  the<>ther  proprietors  as-  guiationsof  the 
aforesaid  in' the  Maid  arfioks  of  agreement  contained,  die  pidndff,  as  pro- 
defendants  agreed  to  act  as  a  primipal  comedian  at  ^^  j^^'thfd^ 
swd  Theatre  Royal  during  the  four  then  next  seasonsi  Pendant  si.  sj; 
commencing  OeUfber^  191X1 ,  and  ending  at  the  close  of  night  orwWch 
the  wasooi  1831$  and  the  defendant  thereby  agreed  to  ^od/tTopeo 
cdDform>  in  aH  things  to  the  usual  regulations   of  the^P^^>[^°<» 
theatre;  and  the  plaintiff,  on  behalf  of  himself  and  the  seasons.   And 
other  proprietors  of  the  said  Theatre  Royal,  thereby  ^J^nXdT' 
agresed  to  pay  to  the  defendant  the  sum  of  Si.  Gs.  8d.  f^^}^'^ 
for  every  night  on  which  the  said  theatre  should  be  open  parties  should  in 
for  theatrical  performance  during  the  said  next  four  sea-  neglect,  or  re- 
sons;— and  further,  that  the  defendant  should  be  allow-  J^^J^i'eep 
ed  to  have  one  play  and  one  farce,  to  be  chosen  out  of  **"«  agreement, 

or  any  part 

the  common  benefit  list,  exhibited  for  his  benefit  at  the  thereof,  or  any 
said  theatre  within  the  course  of  every  season  during  the  therein  omtaiu- 
said  next  four  seasons,  on  the  defendant  paying  into  the  ^^^^  ^^^ 
treasury  the  charge  of  200^;  and  the  plaintiff,  in  manner  tbeocheriooo/^ 
aforesaid,  further  agreed,  that,  in  case  the  said  theatre  was  agreed  that, 
should  be  underlet  or  assigned,  or  should  be  subject  to  ^^^^ledbyany 
any  other  management  or  control  than  the  management  "^<>™^'''<>°» 

neglect,  or  re- 
fusal, would 
aBMont;  and  which  sum  was  thereby  declared  to  be  the  liquidated  and  ascertained  amount  of  the 
damages,  and  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof:" — Held,  that  the  sum  of  lOOOXi 
could  not  be  considered  as  liquidated  damages,  as  the  clause  was  not  limited  to  breaches  of  the 
agreement  where  the  damages  would  be  of  uncertain  amount,  but  extended  to  the  breach  of  imy 
stipolatioo  by  either  party. 
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and  control  under  whidi  it  was  conducted  at  the  date  of 
the  said  articles  of  agreement,  then,  and  in  such  case,  the 
defendant  should  be  entitled  to  annul  the  agreement,  mi 
leaving  a  notice  to  l&at  effect  at  Ae  treasury  of  the  diea* 
tre,  addressed  to  the  plaintiff.  ''And  it  was  thereby  agreed 
between  the  parties  aforesaid,  that  if  either  of  them  sbonU 
in  anywise  omit,  neglect,  or  refuse  to  fulfil,  perform,  or 
keep  the  said  agreement,  or  any  part  ikereqf,  or  any  sfj* 
pulaiion  therein  contained,  such  parties  should  and  wonU 
pay  to  the  other  the  sum  of  1000/. ;  to  which  sum,  it  wasdiere* 
by  agreed,  that  the  damages  sustained  by  any  such  omia- 
sioil,  neglect,  or  refusal,  would  amount;  and  which  smq 
was  thereby  declared  by  the  said  parties  to  be  tie  Uqm^ 
dated  and  ascertained  amount  of  the  said  damages,  andmoi 
a  pendUy  or  penal  smn,  or  in  the  nature  thereof;"  as  by 
the  said  articles  of  agreement^  referenoe  being  had  thereto, 
will  appear.  The  plaintiff  then,  after  averring  nrotual 
promises,  alleged,  that  although  the  second  of  the  said 
fbut  several  seasons  in  the  said  articles  of  agreement  men- 
tioned, and  during  which  the  defendant  so  agreed  to  act 
88  a  principal  comedian  at  the  said  theatre,  had  loi^ 
since  commenced,  to  wit,  on  the  1st  October,  1836;  and, 
fl^hough  the  defendant  on  dif ers  evenings  and  times  (of 
performance  at  the  said  theatre  during  the  said  season 
which  had  so  commenced  as  last  aforesaid,  that  is  to 
say,  on  &c.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  was 
duly  requested  by  the  plaintiff  to  act  as  a  principal  come* 
dian  at  the  said  theatre,  according  to  his  said  agree- 
riient  in  that  behalf;  and  although  the  plaintiff,  hath  at 
ways,  from  the  time  of  <the  making  of  the  said  artides  <if 
agreement,  aind  during  so  much  as  had  elapsed  of  the 
said  second  of  the  said  four  several  seasons  therein  men* 
tioned,  been  ready  and  willing  to  pay  to  the  defendant  the 
sum  of  3L  6s,  8cf.  for  every  night  on  which  the  said  thea- 
tre had  been  open  for  theatrical  performances,  and  to  al- 
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low  him  U»  have.ntch  play  and  &cce  at  in  the  said  artieles  1829. 
of  agreement  mmitionedy  exhibited  &r  his  benefit  at  die 
said  theatre  within  the  course  of  every  of  the  four  several 
seasons  during  which  he  so  agreed  to  act  at  the  said  diea* 
tre  as  aforesaid,  on  such  terms  as  in  the  said  articles  of 
agreement  mentioned  (of  all  which  said  several  premiseii 
the  defendant,  when  he  Iras  so  requested  to  act  at  the 
said  theatre,  had  notice) : —  Yet  the  defendant,  not  regard* 
ing  the  said  articles  of  agreement,  or  liis  said  promise  and 
undertaking  by  him  so  made  as  aforesaid,  but  contriving 
and  intending  to  defraud  and  injure  tiie  phdntiff  in  this 
belialf,  did  not  nor  would,  when  he  was  so  requested  as 
aforesaid,  or  at  any  of  those  tiroes,  act  at  the  said  theatre, 
but,  on  the  contrary  thereof,  the  defendant,  during  so 
much  as  had  elapsed  of  the  said  second  of  the  said  four 
several  seasons  in  the  said  articles  mentioned,  and  during 
which  he  so  agreed  to  act  as  aforesaid  at  the  said  theatre, 
had  wrongfully  refused,  and  stUl  doth  refuse,  to  act  there<» 
at  aa  such  comedian  as  aforesaid,  or  in  any  way  to  fulfil 
his  said  agreement  in  that  behalf;  nor  hath  the  defendant 
paid  to  the  frfaintifF  the  said  sum  of  1000/.  in  the  said  ar* 
tides  mentionedi  or  any  part  thereof  (although  often  re- 
quested to  pay  the  same),  but  so  to  do,  he  the  defendant 
hath  hitherto  continually  refused,  and  still  doth  refuse;  by 
means  of  which  said  several  premises,  the  plaintiff  hath 
been  greatly  inconvenienced  and  prejudiced  in  the  con- 
ducting and  carrying  on  the  business  of  the  said  theatre, 
dmuig  so  much  aa  had  elapeed  of  and  in  tlie  said  last* 
mentioned  season,  in  the  due  and  profitable  performance 
of  divers  comedies  and  popular  entertainments  at  the  said 
theatre  during  the  time  aforesaid,  and  bad  thereby  lost 
divers  large  profits  and  gains,  which  would  have  arisen 
and  accrued  to  him  from  the  defendant's  acting  therein  aa 
such  comedian  aa  aforesaid,  according  to  his  said  agree- 
ment* 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Wesi-- 
minsier,  at  the  adjourned  sittings  afler  the  last  Term,  it 
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1829.  was  proved,  dmt  t&e  defenaant  had'  quilted  Coietd  Garden 
Theatre  at  the  end  of  the  first  eeason,  and  engaged  to  per^ 
form  and  had  perfonned  at  Drury  Lane.  The  phintiff 
sought  to  recover  die  sum  of  1000/,,  as  liquidated  damages, 
under  the  above  clause  in  the  agreement;  but  the  Lord 
Chief  Justice  left  it  to  the  Jury  to  say  what  actual  dantt^;e 
llie  plaintifi^  had  sustained;  and  they  found  a  verdict  for 
him  for  750/.,  leave  being  reserved  to  the  plaintiff  to 
increase  the  damages  to  1000/.  if  the  Court  should  be  of 
opinion  that,  upon  the  construction  of  the  agreement,  the 
plamtiff  was  entitled  to  the  full  sum  clauned,  as  liquidated 
and  ascertained  damages. 

Mr.  Serjeant  WUdct  on  a  former  day  in  this  Term,  ob- 
tained  a  rule  nisi  accordingly,  and  submitted,  that,  by  the 
express  terms  of  the  agreement,  as  weH  as  the  evident  in- 
tention of  the  parties  at  the  time  the  contract  was  made,  the 
plaintiff  was  entitled  to  recover  1000/.  for  liquidated  damn-' 
ges  in  respect  of  the  breach  complained  of,  and  which  form- 
ed the  subject-matter  of  the  action.  Ahliough  dlffictdties 
have  frequently  arisen  in  drawing  a  distinction  betweenr 
a  penalty  and  liquidated  damages,  yet,  where  there  is  a 
covenant  in  a  deed,  or  a  stipulation  in  an  agreement  to  pay 
a  i^ertain  liquidated  sum,  neither  a  Court  of  equity  nor  a 
Court  of  common  law  can  make  a  new  covenant  or  agree* 
ment,  or  afibrd  any  compensation  or  relief  to  a  party  who' 
has  been  guilty  of  a  breach  of  such  covenant  or  agree- 
ment; and  where  a  precise  sum  has  been  fixed  and  agreed 
upon  by  the  parties,  as  in  diis  case,  such  sum  is  the  ascer- 
tained and  liquidated  damage,  and' to  which  the  finding 
of  the  Jury  must  be  confined.  Although,  in  the  late  case' 
of  Randal  r.  Everest  {a)^  where  an  agreement  for  the  lease 
of  a  public  house  contained  a  clause, ''  that  if  either  of  ihe 
parties  should  neglect  to  comply  .with  hb  part  of  the  agree- 
ment, the  party  so  neglecting  should  pay  to  the  other 

(a)\  Mood;&MiiIk.4]. 
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100/.,  mutualljr  ^gveed  upon  to  be  the  damagea  aseertain^ 
^  and  fixed  om  breach  thereof/'  it  was  keldi  that  the  party 
laal^Uig  default  was  not  liable  beyond  the  damages  acta* 
ally  siiatained;  yetj  there^  the  100/.  had  been  actually  de- 
posited by  the  plaintiffi  and  the  action  was  brought  te 
reoover  it  back*  Besides,  the  defendant  had  do  righl 
whaterer  to  detain  iti  as  he  afterwards  re*let  the  house. 
And  although  Lord  Chief  Justice  Abbott  there  said»  *'  that 
he  should  always  hold,  that,  whether  the  term  penalty  or 
liquidatcsd  damages  be  used  in  an  agreemenli  a  party  who 
dainis  compensation  for  a  default  shall  only  be  allowed  to 
recover  what  damage  he  has  really  sustained;"  yet.  thai 
does  not  afiect  previous  decisions.  And  in  Crisdee  v. 
Boliau  (a),  where,  in  an  agreement  for  the  sale  of  a  public? 
bouscj.  it  was  stipulated,  that  the  seller  should  not  be  con- 
cerned in  carrying  on  the  business  of  a  publican,  within  a 
mile  from  jthe  house  be  had  parted  with,  *'  under  the  penal 
sum  of  500/4,  the  sa^ie  to  be  recoverable  as  and  for  liqui* 
dated  damages;'*  but  he  opened  a  publio*house  about  three 
quarters  of  a  mile  distant,  and  no  evidence  of  actual  dam* 
age  was  given  by  the  purchase — Lord  Chief  Justice  Best 
held,  that  the.  whole  sum  was  recoverable  as  stipulated 
dama^gss;  but  left  it  to  the  Jury  to  state  what  was  the  ac^ 
tual  damage,  as  was  done  in  this  case ;  and  the  Jury  having 
found  for  the  whole  sum,  this  Court  refused  to  grant  a 
new  Irial,  which  was  moved  for  on  the  ground  that  the 
sum  of  500/.  was  not  to  be  considered  as  liquidated  dam- 
ages* And  in  Reilljf  v.  Janes  (6),  where  the  plaintiff  and 
defendant  entered  into  articles  of  agreement,  by  which  the 
former,  in  consideration  of  S,300/.^  agreed  to  sell  to  the 
latter  the  lease  of  a  public-house,  as  he  then  held  the 
same,  for  the  exjuration  of  his  term  therein,  and  also  his 
goods  and  fixtures  at  a  valuation ;  and  the  defendant  agreed 
to  take  an  assignment  of  the  lease,  and  pay  the  above  sum 
for  it,  as  also  the  amount  of  the  goods  and  fixtures,  and 

{a)  3  Car.  &  Payne,  240.         (6)  8  B.  Moore,  244 ;  S.  C.  I  Ding.  302. 


486  OASES  fN  TRINITT  TKRV, 

i8S9.  take  possession  of  the  premises  on  a  gWen  day;  whra  Ae 
plaintiff  agreed  to  give  up  possession  of  the  premises  and 
goods,  to  assign  licences,  to  repair  or  allow  for  all  damag- 
ed outside  windowsi  and  to  clear  the  rent  and  taxes  to  tiie 
day  of  quitting  possession ;  and  the  expenses  of  the  agree* 
ment  were  to  be  paid  by  the  parties  in  equal  moieties;  and 
it  was  lastly  agreed, ''  that,  on  either  party's  not  fulfilling 
all  and  every  part  of  the  agreement,  he  should  pay  to  die 
other  60(M.,  thereby  settled  and  fixed  as  liquidated  dam* 
ages:*'  it  was  held,  that  this  siun  was  not  a  mere  penalty 
to  cover  such  damages  as  might  be  actually  incurred  by 
the  non-performance  of  the  agleement,  but  that,  on  a 
breadi  by  the  defendant  for  refusing  to  accept  an  assign^ 
ment  of  the  lease,  or  take  possession,  be  ^as  liable  to 
pay  the  plaintiff  the  tM  amount  of  that  sum.  And  Mn 
Serjeant  WUliamSy  in  a  note  to  Qainrford  v.  Gr^EM  (a), 
says — **  It  seems  clear,  that,  both  at  law  and  in  equity.  At 
obligee  cannot  recover  more  damages  against  the  ob%or 
for  the  breach  of  a  condition  of  a  bond,  than  the  amount 
of  the  penalty  and  costs;  for  the  bond  ascertains  the  ^i- 
tent  of  the  damage  by  consent  of  the  parties."  So,  here, 
the  sum  of  1,000A  was  declared  to  be  the  asceriakied  and 
liquidated  amount  of  the  damages^  by  the  express  terms  of 
the  agreement,  as  well  as  the  intention  of  the  parties. 

Mr.  Serjeant  Spunkie  afterwards  shewed  cause. — ^In 
actions  for  the  breach  of  covenants  and  agreements,  where 
clauses  are  framed  in  terms  similar  to  the  present,  diere 
has  frequently  been  a  great  difficulty  in  drawing  a  distinc- 
tion between  penalties  and  liquidated  damages^  and  fiie 
subject  has  been  fully  discussed  in  many  late  oasee. 
The  leading  authority  on  the  question  more  immediately 
before  the  Court,  is  the  case  of  Astley  v.  Weldtm  (6),  which 
established  a  general  rule,  viss.  that  wherever  the  payment 

{a)  1  Wms.  Saund.  58  a.  (6)  2  Bos.  &  Pul.  346. 
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«f  a  ftmller  turn  is  secured  by  a  larger,  the  latter  k  to^  ht        1839. 
considered  a  penalty.    There^  the  pfauntiff)  the  manager       kevblb 
of  a  theatre,  agreed  to  pay  the  defendant,  an  actress,  a  cer- 
tun  sum  per  week  to  perform  at  his  theatres,  and  also  her 
travelling  expenses;  and  the  defendant  agreed  to  perform 
at  the  theatres  saeh  things  as  she  should  be  required  by 
the  plaintiff,  and  to  attend  at  the  theatres  beyond  the  usual 
hours  on  any  emergency,  and  at  rehearsals,  or  be  subject  to 
certain  fines;  and  it  was  agreed  by  both  parties,  at  the  foot 
4if  the  contract,  *'  that  either  of  them  neglecting  to  perform 
the  agreement,  should  pay  to  the  other  200^,  to  be  recover- 
ed in  any  Court  of  record  at  WeHmnsier;  and,  it  was  held^ 
that  that  sum  was  in  the  nature  of  a  penalty;  although  the 
agreement  contained  a  stipulation  for  liquidated  damages^ 
in  terms  equally  as  strong  as  the  present;  and  Mr.  Justice 
Heath  said(a)-^"  Where  articles  contain  covenants  for  the 
performance  of  several  things,  and  then  one  large  sum  is 
stated  at  the  end  to  be  paid  upon  breach  of  performance, 
that  must  be  considered  as  a  penalty.    But,  where  it  is 
agreed,  that,  if  a  party  do  such  a  particular  thing,  such  a 
jium  shall  be  paid  by  him,  then  the  sum  stated  may  be 
treated  as  liquidated  damages/'    That  doctrine  has  been 
since  recognized  in  a  Court  of  equity,  in  the  case  o{  Street  v. 
Rigbff  (i),  and  must  govern  the  present.  In  Astley  v.  Wei' 
dan,  Mr.  Justice  Chambre  said  (c) — "  There  is  one  case  in 
which  the  sum  agreed  for  must  always  be  considered  as 
a  penalty ;  and  that  is,  where  the  payment  of  a  smaller  sum 
is  secured  by  a  larger.  In  this  case,  it  is  impossible  to  gar- 
ble the  covenants,  and  to  hold,  that,  in  one  case,  the  plain- 
tiff  shall  recover  only  for  the  damages  sustained,  and,  in 
another,  that  he  shall  recover  the  penalty;  the  concluding 
clause  applies  equally  to  all  the  covenants."    There  is  a 
manifest  distinction  where  a  clause  of  this  nature  is  con- 


(a)  2  Bos.  &  Pul.  363.  (6)  6  Ves.  81?. 

(c)  2  Bos.  &  Pul.  354. 
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fined  to  the  perfonnatice  of  one  specific  thing  only,  or 
where  it  extends  to  the  performance  of  several  and  inde^ 
pendent  acts  contained  in  an  agreement^  and  some  of  which 
are  of  minor  importance  to  the  parties ;  for^  where  tiie  sum, 
which  is  to  be  a  security  for  the  performance  of  an  agree- 
ment to  do  several  acts,  will,  in  case  of  breaches  of  the 
agreement,  be,  in  some  instances,  too  large,  and,  in  others, 
too  small  a  compensation  for  the  injury  thereby  occasioned, 
that  sum  is  to  be  considered  a  penalty,  and  flie  amoimt  of 
the  damage  actually  or  probably  incurred  is  «  questioir 
for  the  Jury.    In  Lowe  v.  Peers  (a),  the  defendant  cove- 
nanted to  pay  the  plaintiff*  a  stipulated  sum  upon  a  pi^i<« 
cular  event  only,  tAz.  if  he  should  marry  any  other  person 
than  the  plaintiff;  and,  as  the  precise  sum  was  there  fixed 
and  agreed  upon  between  the  parties,  as  a  compensation 
in  damages  for  a  breach  of  promise  of  marriage,  that  sum 
was  considered  as  liquidated  and  ascertiuned  damages,  in 
case  the  defendant  should  marry  another  woman.    That 
is,  however,  altogether  different  from  the  present  case; 
for,  although  the  parties  might  have  intended  that  if  th<^ 
defendant  had  quitted  Coteni  Garden  Theatre,  and  join-' 
ed  a  rival  establishment,  he  should  forfeit  lOOOf.,  yet  it 
would  be  unjust,  if  not  absurd,  to  say,  that  he  should  for-' 
feit  that  sum  if  be  neglected  to  attend  at  a  single  rehear* 
sal,  although  he  might  have  been  punctual  in  his  previous 
attendances,  even  to  the  last  week  of  his  engagement.    So, 
on  the  other  hand,  the  parties  could  not  have  contemplates 
ed,  that,  if  the  plaintiff  had  omitted  to  pay  the  defendant' 
his  nightly  salary  of  3/.  6^.  8d.,  for  a  week  or  month,  or 
even  for  a  year,  he  should  be  liable  to  forfeit  1000/.  lor 
each  omission.    It  is  quite  clear,  that  the  penalty  was  not 
meant  to  attach  for  every  separate  breach  of  the  agree- 
ment, or  for  a  partial  npn-performance  of  each  of  the  sti-i 
pulations  therein  contained.    But,  as  the  clause  in  ques- 

(a)  4  Burr.  2225. 
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tion  applies  in  terms  to  the  slightest  violation  of  the  agree-  l92Sh 
ment*  the  Court  cannot  determine  to  which  breach  it  was 
intended  to  apply;  and,  therefore,  it  was  most  properly 
left  to  the  Jury  to  say,  what  damage  the  plaintiff  had  in 
fact  sustained.  In  Astley  v.  Weldon,  Lord  Eldon,  C.  J., 
said  (a) — "  What  was  urged  in  the  course  of  the  argu- 
ment, has  ever  appeared  to  me  to  be  the  clearest  princi- 
fde,  w.  that^  where  a  doubt  is  stated,  whether  the  sum 
inserted  be  intended  as  a  penalty  or  not,  if  a  certain  dam* 
age,  lesa  than  that  sum,  is  made  payable  upon  the  face  of 
tlie  same  instrument,  in  case  the  act  intended  to  be  pro- 
hibited be  done,  that  sum  shall  be  construed  to  be  a  pe- 
nalQr;''  and  his  Lordship,  by  way  of  illustration  of  that 
principle,  and  adapting  it  to  the  case  before  him,  said  (6), 
— "  There  are  many  instances  of  the  defendant's  miscon-* 
duct,  which  are  made  the  subject  of  specific  fines  by  the 
laws  of  the  theatre.  Are  we  then  to  hold,  that  if  the  de- 
ftodant  happens  to  offend  in  a  case  which  has  been  so 
provided  for  by  those  laws,  she  shall  pay  only  2^.  Gd.  or 
fif.;  but,  if  she  offend  in  a  case  which  has  not  been  so 
provided  for,  she  shall  pay  200/.?  **  In  RdUyy^  Jones ^  the 
only  object  the  parties  had  in  view  was,  the  sale  and  trans- 
fer of  a  pubUc-house,  and  they  contemplated  the  fulfil- 
ment  of  the  contract  in  Mo^  as  they  agreed  that  either  of 
th^n  not  fulfilling  aH  and  every  pairi»  should  pay  the  other 
500/.,  thereby  settled  and  fixed  as  liquidated  damages; 
and.  Mr.  Justice  Park  said  (c) — ''  It  does  net  appear  to 
me,  that  the  agreement  in  this  case  must  be  assumed  to 
be  for  the  performance  of  several  things ;  and,  although 
the  fixtures  and  stock  in  trade  were  therein  specified,  and 
were  to  be  valued  and  paid  for  independently  of  the  sale 
of  the  premises,  yet  the  substance  of  the  agreement  tend- 
ed to  one  single  act,  vix.  the  relinquishment  of  the.  whole 
of  the  premises  by  the  vendor  to  the  vendee,  who  was  to 
enter  and  take  possession  of  the  house." 

(a)  2  Bos.  &  Pul.  350.         {h)  lb.  352.         (c)  8  B.  Moore,  252. 
VOL.  III.  F  F 
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1889.  In  Davies  v.  Penian{a),  where  A.  agreed  with  B.  to  sell 
him  the  stock  and  good'^will  of  his  business,  and  to -demise 
to  him  the  house  in  which  the  business  was  carried  on, 
for  which  B.  was  to  pay  800/.,  and  to  take  the  fiimiture 
and  fixtures  at  a  valuation,  and  they  were  afterwards  va- 
lued at  174/.,  and  400/.  was  paid  to  A.  at  the  time  of  exe^ 
cuting  the  agreement,  and  B.  agreed  to  accept  and  pay 
two  bills  of  exchange,  one  for  400/.,  payable  twelve  months, 
after  date,  and  the  other  for  174/.,  payable  two  months 
after  date;  and  A.  agreed  not  to  carry  on  the  business 
within  five  miles  of  the  house:  and  for  the  true  perform- 
ance of  this  agreement,  each  of  them  did  thereby  bind  and 
oblige  himself  to  the  other  of  them  in  the  penal  sum  of 
500/.,  to  be  recoverable  for  breach  of  the  said  agreement 
in  a  Court  of  law,  as  and  by  way  of  liquidated  damages;  it 
was  held  that  this  sum  was  a  penalty,  and  not  liquidated 
damages.  And  Lord  Chief  Justice  Abbott  said  (6) — ^*'I 
consider  that  this  action  is  brought  to  recover,  not  a  anm 
certain  by  way  of  liquidated  damages,  but  so  much  as  the 
plaintiff  can  get  by  way  of  damages;  for  this  is  a  special 
action  on  the  case,  in  which  the  plaintiff  is  entitled  to  re« 
cover  damages  in  proportion  to  the  injury  stated  in  bb  de* 
claration.  We  must  look  to  the  whole  of  the  agreement 
in  order  to  ascertain  whether  the  SOOL  was  intended  to  be 
a  penalty  or  liquidated  damages;  and,  considering  the 
whole  agreement,  we  think  it  was  clearly  intended  as  a 
penalty  to  secure  such  damages  as  the  party  injured  ought 
to  receive.**  So  here,  taking  the  whole  of  the  agreement 
together,  the  plaintiff  is  not  entitled  to  recover  1000/.  Ibr 
liquidated  damages,  but  only  such  a  c^npensation  as  the 
Jury  might  think  he  was  entitled  to  receive^  Mr.  Justiee 
Bayley  said  (c)— '*  We  must  look  at  all  the  parU  of  this  in- 
strument, in  order  to  ascertain  whether  it  was  the  intentioii 
of  the  parties  that  the  sum  of  600/.  should  be  a  penalty  oir 

(a)  6  Barn.  &  Cress.  216.  (6)  lb.  221 .  (c>  lb.  223. 
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liquidated  damage.  Now^  where  the  suo^  which  is  to  be  1829. 
a  security  for  the  performance  of  an  agreement  to  do  se- 
veral acts,  will»  in  case  of  breaches  of  the  agreement,  be 
in  some  instances  too  large  and  in  others  too  small  a  com- 
pensation for  the  injury  thereby  occasioned,  that  sum  is 
to  be  considered  a  penalty."  Mr.  Justice  Holrojfdsaid  (a) 
— *'  We  must  look  to  the  nature  of  the  agreement,  and 
of  the  sum  to  be  paid,  in  order  to  ascertain  whether  the 
sum  of  500/.,  which  was  to  secure  the  performance  of  the 
agreement,  was  intended  to  be  a  penalty  or  liquidated 
damages."  And  Mr,  Justice  Liiiledale  said-*-*'  Since  the 
statute  of  8  &  9  Wm-  3,  parties,  in  framing  agreements, 
bave  frequently  changed  the  word  '  penalty'  for  '  liquidat- 
ed damages;'  b^  the  mer^  alieraiion  of  the  term  cannot 
alter  the  nature  of  the  thiog;  and  if  the  Court  see,  upon 
the  whole  agreement,  that  the  parties  intended  the  sum  to 
be  a  penalty,  they  ought  not  to  allow  one  party  to  deprive 
the  other  of  the  benefit  to  be  deriyed  from  the  statute.*' 
So,  in  Randal  y.  Everest,  although  the  words  in  the  clause 
of  the  agreement  were  extremely  strong,  to  shew  that  the 
parties  intended  that  the  damages  should  be  ascertained 
and  fixed  on  a  breach  of  the  agreement ;  yet  Lord  Chief  Jus- 
tice Abbott f  in  summing  up  to  the  Jury,  said  (6) — ''  A  great 
deal  has  been  said  about  the  different  import  of  the  terms 
penalty  and  liquidated  damages;  but  I  am  of  opinion,  and 
shall  always  hold  so  until  compelled  by  a  higher  authority 
to  say  otherwise,  that  whether  the  term  penalty  or  liqui- 
dated  damages  be  used  in  the  agreement,  a  party  who 
elainiB  compMisation  for  a  default,  shall  only  be  allowed  to 
recover  what  damage  he  has  really  sustained."  Here,  as 
ID  that  case,  the  agreement  was  not  under  seal,  and  as  the 
plaintiff  has  declared  for  a  breach  of  the  agreement,  he 
is  only  entitled  to  recover  damages  in  proportion  to  the 
injury  alleged  in  the  declaration,  viat.  for  the  defendant's 

{a)  6  Bwii.  &  Cress.  224.  (6)  1  Mood.  &  Mslk.  42. 
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1829.  refusal  to  perform  during  the  second  season.  Tbe]>laiatiff 
had  the  benefit  of  the  defendant's  services  during  the  first 
year  in  which  he  had  performed;  and  the  Jury  have 
proportioned  the  damages  accordingly.  PoMer  says  (a) — 
"  I  cannot  receive  the  whole  of  the  penalty,  and  en- 
joy  in  part  the  benefit  of  my  right  of  servitude ;  I  can- 
not, at  the  same  time,  have  the  one  and  the  other."  Al« 
though  in  CrtMdee  v.  Bolian,  Lord  Chief  Justice  Besi 
said,  that  he  could  not  subscribe  to  the  doctrine  attribute 
ed  to  Lord  Tenterden  in  Randal  v.  Everest,  yet,  as  the 
Chief  Justice  observed  in  Crisdee  ▼.  BoUon,  the  sum  of 
500A  was  to  be  paid  for  the  doing  of  one  thing  only,  viz*  the 
setting  up  a  victualling-house  within  one  mile  of  the  house 
transferred  to  the  plaintifT.  So,  in  Barton  v.  Qtover  (6), 
the  agreement  was  confined  to  the  performance  of  one 
thing  only,  vix.  the  defendant's  withdrawing  a  stagecoach, 
of  which  he  was  the  proprietor,  from  a  particular  line  of 
road ;  and  in  Farrant  ▼•  Olmiws  (c),  the  lease  reserved  an  in* 
creased  rent  for  every  acre  of  certain  fields  converted  into 
tillage :  and  Lord  Chief  Justice  Abbott  said,  that  ''there  cer- 
tainly was  nothing  unreasonable  in  a  landlord  stipulating 
that  particular  lands  should  not  be  converted  into  tHIage 
at  all,  and  that  in  case  it  was  done,  a  large  sum  should  be 
paid  by  way  of  stipulated  damages."  There,  however,  the 
parties  had  but  one  object  in  view,  m.  the  conversion  of 
grass  land  into  tillage.  The  cases  ofPonsonby  v.  Adamsid)^ 
Rolfe  V.  Peterson  {e\  and  jRoy  v.  The  Duke  of  Beaufart(f), 
were  referred  to  and  commented  on  by  Lord£&Ioii  in  Asticj^ 
V.  Weldon;  and  it  is,  therefore,  only  necessary  to  refer  to 
the  latter  case  as  to  the  doctrine  established  in  Courts  of 
equity  by  those  decisions.  On  these  grounds,  there  is  no 
reason  to  increase  the  damages  found  by  the  Jury,  or  to . 
disturb  their  verdict. 

(o)  Traites  des  Obligations,  part  {d)  6  Brown's  Pari.  Gas.  4 17* 

2,  cap.  5,  art.  3,  pi.  351.  (e)  lb.  470. 

{h)  Holt's  N.  p.  C.  43.  (/)  2  Atk.  190. 
(c)  3  Bam.  &  Aid.  692. 
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Mr.  Serjeant  WiUct  in  support  of  his  rule. — It  has  been  ^  1B29. 
4ndy  observed,  that  it  is  very  difficult  to  ascertain  the  prin- 
ciple upon  which  the  distinction  between  the  terms  *  penal- 
ty' and  '  liquidated  damages'  has  been  founded  in  contracts 
of  this  nature;  for,  as  Lord  Eldan  said.in  Astley  v.  Wei- 
dom{a) — *'  Whoi  this  cause  came  before  me  at  NUiPriuSj  I 
felt,  as  I  have  often  done  before,  in  considering  the  various 
cases  on  this  head,  much  embarrassed  in  ascertaining  the 
principle  upon  which  those  cases  were  founded.  A  prin- 
ciple has  been  said  to  have  been  stated  in  several  cases, 
theadoptlonof  which  one  cannot  but  lament,  namely,  that 
if  the  sum  would  be  very  enormous  and  excessive,  considr 
ered  as  liquidated  damages,  it  shall  be  taken  to  be  a  pe- 
nalty, though  agreed  to  be  paid  in  the  form  of  a  contract. 
This  has  been  said  to  have  been  stated  in  Rolfe  v.  Peter'- 
«o%  where  the  tenant  was  restrained  from  stubbing  up 
timber.  But  nothing  can  be  more  obvious  than  that  a 
person  may  set  an  extraordinary  value  upon  a  particular 
|Mece  of  land>  or  wood,  on  account  of  the  amusement  which ^ 
it  may  afford  him.  In  this  country,  a  man  has  a  right  to 
secure  to  himself  a  property  in  his  amusements^  and  if  he 
choose  to  stipulate  for  5/.  or  50/.  additional  rent  upon 
every  acre  of  furze  broken  up,  or  for  any  given  sum  of 
«soney  upon  every  load  of  wood  cut  and  stubbed  up,  I 
see  nothing  irrational  in  such  a  contract;  and  it  appears 
to  me  extremely  difficult  to  apply,  with  propriety,  the  word 
'  excessive'  to  the  terms  in  which  parties  choose  to  contract 
with  each  other."  And  Mr.  Justice  Rooke  said  (A)—''  The 
determination  of  the  Court  in  construing  this  instrument 
must  be  guided  by  the  intention  of  the  parties."  And  Mr. 
Justice  Chambre  pnt  the  question  upon  the  fair  presum- 
able intention  of  the  parties: — such  intent  must  be  col- 
lected from  the  whole  of  the  instrument,  and  the  Cdurt  is 
not  to  judge  whether  the  terms  or  stipulations  therein 

(a)  2  Bos.  &  Pul.  350.  (6)  Ibid.  353. 
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1829.  contained  be  reasonable  or  not.  Tbey  must  be  guided 
entirely  by  the  apparent  intention  of  the  parties  at  the 
time  the  contract  or  agreement  was  entered  into.  If  a 
party  stipulate  not  to  set  up  in  trade  against  another  widi- 
in  a  given  timei  or  a  certain  distmce,  under  a  specified 
penal  sumi  be  is  liable  to  pay  the  full  amount,  dthoogh 
he  commit  a  breach  of  the  agreement  by  settmg  up  in 
trade  on  the  last  day,  or  withfn  a  few  yards  of  the 
place  limited.  Although  it  may  be  said,  that  the  amount 
of  damages  to  which  a  party  may  be  ^ititled,  must  vary  ac- 
cording to  circumstances,  yet  the  intention  of  the  parties 
cannot  be  controlled  or  departed  from,  where  they  have  ex- 
pressly fixed  a  certain  sum  to  be  due  as  UqmAiied  amd 
ascertained  damages,  and  not  as  a  penaMyt  as  in  this  case. 
In  Reilly  v.  Jones,  Mr.  Justice  Part  sud  (a) — ^^No  case  has 
been  pointed  out  or  adverted  to,  where,  after  the  parties 
themselves  have  used  apd  adopted  the  words  *  Ugmdaied 
damages,'  that  it  has  been  holden  that  the  plaintiff^  should 
not  recover  the  sum  actually  named  and  fixed  as  such 
damages  in  an  action  founded  on  the  breach  of  the  agree- 
inent.  But  it  appears  to  me  to  be  unnecessary  to  say  tiiat 
there  is  no  such  case;  as  on  looking  at  the  terms  of  tke 
agreement  itself,  on  which  alone  I  found  my  o|Mnion,  I 
think  there  can  be  no  doubt  as  to  the  iniention  of  the  par- 
ties,** The  case  ot  Davies  v.  Penian  turned  on  pecuKar 
oircumstanoes,  as  the  defendant,  after  pleading  that  the 
pbintiff  did  not  pay  the  bills  of  es^change  according  to  the 
Hgreement,  whereby  the  sum  therein  mentioned  became 
forfeited,  pleaded  a  set  off,  by  which  he  waived  hb  right 
to  insist  on  liquidated  damages,  But  the  reasoning 
of  lA>rd  Chief  Justice  Besi,  in  the  late  case  of  (Jhris^ 
4ee  V.  BoUon,  is  precisely  in  point.  His  Lordship 
said  (fr) — **  I  think  that  the  parties  to  contracts,  from  know- 
ing exactly  their  own  situations  and  objects,  can  better  ap<- 

C«)  8  B-  Moore,  262.  {b)  5  Car.  Sc  Payne,  242. 
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pMmte  the  consequences  of  their  failing  to  obtain  those 
objects  than  either  Judges  or  Juries.  Whether  a  con- 
tmct  be  under  seal  or  not}  if  it  clearly  states  what  shall  be 
pisd  by  the  pai ty  who  breaks  it  to  the  party  to  whose 
prejudice  it  is  brokenj  the  verdict  in  an  action  for  the 
breach  of  it  should  be  for  the  stipulated  sum.  Our  office 
is  to  asceftain  the  intent  of  the  parties,  and,  if  not  con- 
trary to  law,  to  carry  their  intent  into  execution."  Here 
the  object  of  the  plaintiff  was  to  secure  the  performance 
qf  the  defendant  as  an  actoi  at  CaiseM  Garden  Theatre  for 
£our  successive  seasons,  and  that  during  that  period  he 
should  not  withdraw  or  transfer  his  services  to  a  rival  es* 
tabKsbment*  But  he  did  so  at  the  commencement  of  the 
•econd  Beaaoftj  and  has  not  performed  at  Covent  Garden 
since*  It  was,  therefore,  an  entire  withdrawment  for  the 
whole  of  the  remainder  of  the  term  contracted  for;  and 
altlKKigb  the  sum  of  1000/.  may  appear  to  be  exorbitant 
for  4  slight  or  trifling  violation  of  the  contract,  yet  it  was 
so  £xed  by  both  parties.  On  taking  the  whole  of  the 
terms  of  the  agreement  into  consideration,  the  liqui- 
dated damages  must  be  taken  to  apply  to  those  breaches 
only  which  were  in  their  nature  uncertain;  and  if  the  de- 
fendant had  refused  to  perform  at  the  theatre  on  any 
night  within  the  period  contracted  for,  he  would  have 
been  liable  to  the  payment  of  the  stipulated  sum,  which 
was  expressly  declared  to  be  liquidated  and  ascertain- 
ed damages,  and  not  a  penalty,  or  in  the  nature  there- 
.of.  It  is  impossible  to  use  stronger  language;  and  the 
ckuse  was  framed  for  the  purpose  of  removing  any  doubt 
that  might  possibly  arise  as  to  its  construction,  and  by 
which  the  parties  must  be  bound ;  and  as  the  defendant  has 
been  guilty  of  a  substantive  breach  of  the  agreement  by 
withdrawing  himself  from  the  theatre,  the  plaintiff  is  en*- 
titled  to  have  the  verdict  found  for  him  increased  to  the 
sum  prayed. 

Cur.  adv.  vuli. 


4M  CASES  IN  YRUaTY  TXKU, 

ISS9.  Locd  Chttf  JuBtiee  Tivmu.  nolr  delmrdd  Ae  judgnidnt 

of  the  Court  as  follows: — 

This  is  a  rule  which  calls  upon  tin  defendant  to  shew 
cause  why  the  verdUct  whidi  has  been  entexed  for  the 
phdntiff  for  750/.  should  not  be  increased  to  lOOOL  The 
acdon  was  brou^t  upon  an  agreement  made  between  titm 
phdntiff  and  the  defendant,  whereby  the  defendant  agreed 
to  act  as  a  principal  comedian  at  the  Theatre  Royd,  CorenI 
Garden^  during  the  four  then  next  seasons,  commendng 
in  October 9  18S8,  and  also  to  conform  in  all  thmgs  to  the 
usual  regulations  of  the  said  Theatre  Royal,  Of^mi  Omr^ 
den;  and  the  plamttff  agreed  to  pay  the  defendant  8/.  6s.  8dL 
erery  night  on  which  the  theatre  should  be  open  fmr  thea^ 
trioal  performances  during  the  next  four  seasons,  and^al 
the  defendant  should  be  aHowed  one  benefit  night  duiili^ 
each  season,  on  oertain  teems  therein  specified.  Ami  the 
agreement  contained  a  clause,  '^  that  if  either  of  the  parties 
should  neglect  or  refuse  to  fulfil  the  said  agreement,  w  aay 
part  thereof,  or  any  stipulation  therein  contained^  each 
party  should  pay  to  the  other  the  sum  of  1000/./  to  whidi 
sum  it  was  thereby  agreed  that  the  damages  sustained  by 
any  sucli  omis^on,  neglect,  or  refusal  riiould  lunount,  and 
which  sum  was  thereby  declared  by  the  said  parties  to  be 
liquidated  and  ascertained  damages,  and  not  a  penalty  or 
penal  sum,  or  in  the  nature  thereof.*'  The  breach  alleged 
in  the  declaration  was,  that  the  defendant  refused  to  act 
during  the  second  season  |  for  which  breach  the  Jury,  upon 
the  trial,  assessed  the  damages  at  7501*;  which  damagesr 
the  plaintiff  contends,  ought,  by  the  terms  of  the  agree* 
ment  to  have  been  assessed  at  1000/.  It  is  certainly 
difiicult  to  suppose  any  words  more  precise  or  explicit 
than  those  used  in  the  agreement,  the  same  declaring  not 
only  aflSrmatively  that  the  sum  of  1000/.  should  be  takea 
as  liquidated  damages,  but  negatively  also,  that  it  shoidd 
not  be  considered*  as  a  penalty,  or  in  the  nature  thereof; 
and  if  the  clause  had  been  limited  or  confined  to  breaches 
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of  dw  iigxeement  where  the  danages  would  be  of  an  un-  i9S^ 
eertam  nature  and  amount,  we  should  have  thought  that 
h  would  have  had  the  effect  of  aaeertaimng  the  damages 
upon  any  such  breach  at  lOOOi/for  we  see  nothing  illegal 
or  nnreasonaUe  in  parties,  by  their  mutual  agreement, 
aeCdiBg  the  amount  of  damages,  uncertain  in  their  nature^ 
at  any  sum  upon  which  they  might  agree.  In  some,  in- 
deed  in  many  cases,  such  an  agreement  fixes  that  which 
is  afanost  impossible  to  be  accurately  ascertained,  and  in  all 
cases  it  saves  the  expense  and  difficulty  of  bringing  up  wit- 
nesses at  the  trial  to  ascertain  that  point.  But  in  the  jHresent 
ea^  the  clause  is  not  so  confined,  for  it  extends  to  the  breach 
efwiffsiipuhtionbyeiiAerpariy.  If,  therefore,  on  the  one 
hand,  the  plaintiff  had  neglected  to  make^a  single  payment 
of^  6s.  8di  permght,  or,  on  the  other  bandj  thedefendant 
had  revised  to  conform  to  any  usual  regulation  of  the 
dientre,  however  minute  or  unimportant,  itnmst  have  been 
eentended  that  the  clause  in  question,  in  either  case,  would 
have  ^ven  the  stipulated  damages  of  1000/.  But  that  a 
very  large  sum  should  become  immediately  payable  in.  con- 
sequence of  the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered  as  a  penalty, 
appears  to  be  a  contradiction  in  terms,  the  case  being  pre- 
cisely that  in  which  Courts  of  equity  have  always  relieved, 
and  against  which  Courts  of  law  have  also,  in  modem  times, 
endeavoured  to  relieve,  by  directing  Juries  to  measure  and 
assess  the  damages  actually  sustained  by  the  breach  of  the 
agreement.  But  it  has  been  argued  at  the  bar,  that  the  li- 
quidated damages  apply  to  those  breaches  of  the  agreement 
only  which  are  in  their  nature  uncertain,  leaving  those 
which  are  certain  to  a  distinct  remedy  by  the  verdict  of  a 
Jnry.  But  we  can  only  say,  that  if  such  was  the  intention 
of  the  parties,  they  have  not  so  expressed  it,  but  have 
made  the  clause  relate >  by  express  and  positive  terms,  to  all 
breaches  of  every  description,  and  of  the  most  trifling  na- 
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tore.  We,  thfirefore,  cannot  dittioguith  Ikk  case  in  prin- 
ci{de  from  tliat  otAsilejf  t*  fFeldan,  in  which  it  was  stipa- 
lated,  *'  that  either  of  the  parties  neglecting  to  perform  the 
agreement,  should  pay  to  the  other  of  them  MOL,  to  be  re- 
corered  in  Any  of  his  M^esty's  Courts  of  record  at  IFeil- 
ftwuter"  In  that  case,  there  was  a  distinct  agreement,  that 
the  sum  stipulated  should  be  liquidated  and  ascertain-» 
ed  damages.  There  were  clauses  in  the  agreement,  aome 
sounding  in  uncertain  damages,  others  rdating  to  certain 
pecuniary  payments.  The  action  was  brought  for  tibe  breach 
of  a  clause  of  an  uncertain  nature;  and  yet  it  was  held  by 
the  Coinrt,  that,  for  this  rery  reason^  it  would  be  absurd  to 
construe  the  sum  inserted  in  the  agreement  as  Kquidaled 
damages,  and  that  it  was  a  penal  sum  only*  Ab  that  oase 
appears  to  us  to  have  been  decided  on  a  clear  and  inteIIi->' 
gible  principle,  and  to  apply  to  the  present,  we  tbink  it 
right  to  adhere  to  it;  and  this  makss  it  unnecessary  to 
consider  the  subsequent  eases,  which  do  not  in  any  way 
break  in  upon  it.  We  think,  therefore,  that  the  present 
verdict  slMnld  stand,  and  the  rule  for  increasing  the  < 
ages  be 

Discharged. 


Tunday,  MiTCHiNsoN  and  Others  v.  Begbie  and  Others. 

July  7th.       ^^ 

The  pUintiflky  J[  HIS  was  an  action  of  assumpsit  for  freight.  At  the 
con^tractld  by      *rW,  before  Lord  Chief  Justice  Tindal,  at  GuildhaU,  at 

charter-party 
with  A,,  to  take 

on  board  a  cargo  of  wheat,  at  Dantzic,  where  ^.  resided,  and  convey  it  to  London,  at  4«.  64,  per 
quarter.  J,,  not  hawing  a  >Bargo  ready,  entered  into  a  tnb-chafter-party  with  B,  to  take  corn  at 
6t,  per  quarter.  B»  consigned  the  cargo  to  the  defendants  under  bills  of  lading,  by  which  the 
corn  was  made  deHverabTe  to  thetn,  or  their  assigns,  on  paying  freight  at  6s.  per  quarter.  No 
reference  was  made  to  the  sujb-charter-party  in  the  bills  of  lading.  B,  gave  the  defeodanM  nolioe 
sot  to  pay  the  full  ft-eight  to  the  plaintiRs,  stating  that  they  were  only  entitled  to  freight  at  is,  6d. 
per  quarter:— Hal^,  that  the  |»fariiitiib  could  only  recover  Mght  at  diat  rate,  althoui^  the  deliMMl- 
ants,  in  ignorance  of  the  sub- charter-party  or  claim  of  B.,  had  at  first  promised  to  pay  the  full 
freight  of  6#.,  according  to  the  biHt  of  lading. 
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the  Sittings  after  the  hat  Tern,  it  appeared  tliat  the  IS29. 
pbdnt^y  as  owners  of  tlie  ship  WiUimm  PeUe,  in  Sep*  . 
iewAer^  18S8,  entered  into  a  charter-party  widi  Messrs. 
Sack^  Bremer,  %  Co.,  ship  brokers  in  London,  as  agents 
for  6.  JS.  Gerlach,  at  DaniMie,  by  which  it  was  stipa- 
farted,  that  the  ship  shoidd  proceed  forthwith  from  Lon* 
don  to  Deminic,  and  there  take  on  board  a  foil  and  conn 
I^ete  cargo  of  wheat  for  London,  for  certain  freight  pay- 
able in  that  behalf,  via.  at  the  rale  of  4f.  6d.  per  quarter; 
that,  on  the  arrival  of  the  ship  at  Dnnime,  there  was  a 
great  demand  for  vessels,  as  com  had  risen  in  price  in 
Aia  country,  and  Gerlaeh,  having  no  cargo  ready,  enn 
ployed  a  broker  to  let  the  ship  on  his  account  The 
broker  accordingly  entered  into  a  negotiation  with  Messrs. 
Saermmns  ^  Son,  at  Daninic;  and,  on  the  8th  Oetober, 
18S8,  a  charter-^rty  was  entered  into  there,  which  stated 
that  the  following  freight  conditions  had  been  agreed  for 
the  ship  WiOimm  Peile,  eonmanded  by  Captain  Liddle,  for 
Ae  voyage  from  Danimc  to  London,  who,  after  verbal  and 
mutual  understanding  with  the  shippers,  Messrs*  Saer" 
mans  %  Son,  on  one  side,  and  the  loader,  Mr.  G.  J5* 
Gerlaek,  through  the  medium  of  the  broker  who  signed 
the  charter-party,  agreed  that  the  ship  should  receive 
a  foil  and  easy  cargo  of  wheat,  on  freight,  six  shillings 
for  each  delivered  imperial  quarter,  on  the  regular  and 
due  delivery  at  the  place  of  destination.  The  captain 
signed  bills  of  lading  on  the  shipment  of  the  corn,  on 
the  I6th  October,  18^,  by  which  709  quarters  of  wheat 
were  made  deliverable  to  the  defendants,  or  their  assigns, 
they  paying  freight  for  the  said  corn,  6«.  per  quarter.  No 
reference  was  made  to  the  sub-charter*party  by  the  bills  of 
lading,  and  it  did  not  appear  whether  the  captain  had  ne- 
gotiated for  the  sub-charterer,  as  agent  of  the  plaintifis,  or 
of  Gerlaoh,  or  when  the  instrument  was  executed.  The 
vessel  having  arrived  at  London,  and  the  wheat  being  de- 
manded by,  and  delivered  to  the  defendants,  the  plaintiflb 
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ddmed  freight  at  the  rate  of  6f.  |9tfr  quarter,  aecovdiog  to 
die  bills  of  ladingi  which  the  defendantB  promised  to  pay, 
being  then  ignorant  of  the  sub-obarter-party  or  the  claim  of 
Messrs.  Saemums^  the  shippers.  The  amomit  of  the  full 
freight,  at  the  rate  of  &$.  per  quarter,  was  S6L  The  whesA 
remaining  in  the  defendants'  hands  was  attached  by  order 
of  Messrs*  Saemumg  %  Soh^  who  gave  them  notice,  that  the 
plaintififa  were  only  entided  to  freight  at  the  rate  of  4s«€d. 
per  quarter,  which  the  defendants  paid.  The  attochment 
having  been  dissolved  by  the  defendants'  putting  in  bail, 
and  they  having  refused  to  pay.  the  additional  Is.  6dL  per 
quarter,  as  claimed  by  the  plaintiffs^  the  present  action 
was  commenced. 

The  Jury  found  a  verdict  for  the  plaintiffs  for  the  fiiU 
amount  of  the  freight,  leave  being  reserved  to  the  de* 
fendanto  to  move  to  set  it  aside,  and  that  a  verdict  wiffitlk 
be  entered  for  them  instead  tha»of,  in  case  the  Court 
should  be  of  opmion  that  the  plaintiffs  were  not  entitled 
to  recover  the  full  freight,  at  the  rate  of  8s.  per  quarter^ 
as.  churned  by  them  under  the  biUs  of  fading. 

Mr.  Seijeant  WiUe,  on  a  former  day  in  this  Term,  ob* 
tained  a  rule  nisi  accordingly,  and  submitted,  that  the 
plaintiffs  could  only  be  entitled  to  recover  freight  for  the 
wheat,  according  to  the  stipulations  contained  in  thechar* 
ter-'party,  entered  into  between  them  and  Sack,  Bte* 
mer  %  Co.,  as  agents  for  Gerlaeh,  vix.  at  the  rate  of  4is« 
Qd.  per  quarter.  The  bills  of  lading  were  not  signed  by 
the  captain,  as  agent  of  the  plaintiffs  as  owners  of  the 
ship,  but  as  agent  of  Gerlach^  on  whose  behalf  the  suh- 
charter-party  was  effected. 

Mr.  Serjeant  Janes  now  shewed  cause. — The  defend^ 
ants  received  the  wheat  under  the  bills  of  lading,  by  which 
it  was  made  deliverable  to  them,  on  their  paying  freight, 
at  the  rate  of  6s.  per  quarter.     The  plaintiffs,  therefore. 
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were  eiHided  to  freight  according  to  the  temis  of  liur  bHIs  1929. 
of  lading ;  and  the  defendants  having  promiied  to  pay  at  the 
fate  o{6s.per  qaarter,  they  could  not  afterwarda  set  up  a 
right  or  claim  by  Messrs.  SaermanSf  under  a  tulMSontract, 
aa  against  the  plaintiffs.  Neither  the  plaintiffii  nor  the  de« 
faadants  were  parties  to  the  sub*charter<*party  entered  into 
at  Dantsdc,  nor  did  it  appear  that  the  captain  acted  as  the 
agent  of  Oerlaek.  He  might  have  negotiated  with  the  brok* 
et  on  behalf  of  the  plaintiflbi  and  although  there  might  have 
been  a  sub-letting  of  the  ship  to  Messrs.  Saermam  %  San, 
stiU  the  circumstances,  as  proved  at  the  trials  are  su£5cient 
to  entitle  the  plaintiOs  to  retain  thehr  verdict.  Although  the 
defendants  insist,  that  the  terms  of  the  charter-party  from 
the  plaintiffs  to  Oerlach  estop  them  from  recovering 
mere  than  4r.  6<f.  per  quarter,  as  .that  was  all  they  con-i 
tmcted  to  receive  for  freight  under  that  instrument;  yet^  as 
the  defendants  demanded  and  received  the  cargo,  liabk  to 
the  freight,  it  is  evidence  of  a  new  contract  to  pay  accord- 
ing to  the  tenor  of  the  IhIIs  of  lading,  and  falls  within  the 
principle  established  in  Cock  v.  Taj^  (a),  m.  that,  al« 
though  no  express  agreement  be  made  by  the  shipper  for 
freight,  yet  that  the  consignee  becomes  liable  for  it,  by 
accepting  the  goods  under  the  hSl  of  lading;  and  Lord 
EUenboraugh  there  said — "  Though  there  were  no  original 
privity  of  contract  between  these  parties  for  payment  of 
the  freight,  yet  the  taking  of  the  goods  from  the  ship  by 
the  purchaser  under  the  bill  of  lading,  is  evidence  of  a  new 
agreement  by  him,  as  the  ultimate  appointee  of  the  ship- 
pers for  the  purpose  of  delivery,  to  pay  the  fright  due 
for,  the  carriage  of  such  goods,  the  delivery  of  which  was 
only  stipulated  with  the  shippers  to  be  made  to  the  con- 
signees named  in  the  bill,  or  their  assigns,  he  or  they 
paying  frdght  for  the  said  goods.*'  This  is  not  a  new 
doctrine,  for  in  Roberts  v.  Holt  (b),  it  was  held,  that  if 
a  consignee  receive  goods  in  pursuance  of  a  bill  of  lading, 

(a)  13  East,  399.  (6)  2  Show.  443. 
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188^.^  id  whidi  it  is  expressed  tliat  he  is  to  pay  the  fraight^  be, 
by  such  receipt,  makes  himself  debtor  for  the  freight,  and 
may  be  sued  ibr  it.  So,  in  hser  y.  YfOcB^  Sir  Jtmes 
Mansfield  said  (a):  *'  As  the  consignors  deliTcred  goods 
on  board,  onder  a  bill  of  ladmgi  and  the  defendants  (the 
consignees),  accepted  the  bill  of  lading,  it  is  binding  upon 
them."  In  Sodergreen  v.  Flight  (6),  where  bills  of  lading 
were  indorsed  to  the  defendants,  it  was  held  that  they 
were  liable  for  the  freight  due  from  the  consignee;  and  in 
BeU  Y.  Kymer^  Sir  James  Mansfield  said  (c):  *'  I  see  no 
difiexence  between  the  indorsee  of  a  bill  of  lading  and 
the  consignee.  The  party  who  takes  the  goods  under  a 
bill  of  lading,  by  which  they  are  nyide  deKmiabie  on  ipecf^ 
mentoffraght,  mast  pay  the  freight  accordingly.*'  AI« 
tboogh,  therefore,  there  was  a  new  contract  entered  into 
at  Dantnicj  between  Gerlaeh^  the  charterer,  and  Messrs* 
Saermans,  as  to  the  unount  of  freight,  it  cannot  affect  the 
plaintiffs  as  the  owners  of  the  ship,  who  were  entitled  to 
claim  freight  from  the  defendants  as  consignees  under  the 
bills  of  lading.  In  Ward  t.  Felion  (d),  the  bills  of  lading 
were  not  indorsed  to  the  defendant,  and  he  was  not  only  a 
mere  agent  for  the  consignee,  but  the  master  of  the  ship 
knew  that  he  was  acting  in  that  character;  and  it  was 
therefore  held,  that  he  did  not  make  himself  personally 
answerable  for  the  freight,  by  receiving  the  goods^  AU 
Aough  in  Ariana  ▼•  SmaUpiece^  Lord  Kenyan  said  («): 
'Mn  the  case  of  goods  consigned,  the  consignee  is  the 
person  liable  for  the  freight,  not  the  person  to  whom  he 
sells  them;*'  and  this  opinion  was  adopted  by  Sir  William 
Seoitj  fai  the  case  of  the  Theresa  Bemia  (/),  yetthose  cases 
were  considered  and  over-ruled  by  Lord  EUenboromgh  m 
Cock  ?.  Taylor^  who  held,  that  if  the  consignees  of  a  bill  of 
lading  receive  the  goods,  they  adopt  the  contract  for 

(fl)  3  Taunt.  394.  {d)  1  East,  607- 

(6)  6  East,  622,  n  (e)  1  Esp.  Rep.  24. 

(c)  3  Camp.  548.  C/*)  ^  Rob-  Adm.  Rep.  236. 
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freight.     In  Beli^.  Kymer  (a)»  the  indorsee  of  a  bill  of 
lading  of  goods  shipped  by  a  chartered  vessel,  deliverable 
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to  the  consignee  or  bis  assigns,  he  or  they  paying  freight  ^  «• 
according  to  the  charter-'pariy,  was  held  liable  to  the 
charterer  fot  the  freight,  although  the  goods  were  landed 
before  the  bill  of  lading  wHs  indorsed,  and  the  indorsee  had 
paid  over  the  proceeds  to  the  indorser  before  the  freight 
was  demanded.  In  Moorsom  v.  Kymer  (&),  there  was  an 
express  contract  in  the  charter-party  which  provided  for 
the  payment  of  freight,  and  there  was  no  implied  con* 
tract  on  the  part  of  the  indorsee  of  the  bill  of  lading  to 
pay.  In  Binder  v.  WUks  (c),  the  defendants  were  nei-* 
ther  the  eonsignees  nor  holders  of  the  bills  of  lading, 
and  they  had  asngned  all  their  effects  to  a  trustee  for 
benefit  of  creditors,  previously  to  the  arrival  of  the  goods. 
These  cases,  therefore,  are  distinguishaUe  from  Cock  v. 
Taylor 9  which  must  govern  the  present;  and,  as  the 
defendants  not  only  promised  the  plaintiffs  to  pay  the 
freight  to  them,  l^t  actually  paid  part  of  it,  they  ad* 
mitted  their  liability  to  pay  the  whole  according  to  the 
terms  of  the  bills  of  lading;  and  if  Messrs.  Saemuams 
ll  SoHf  the  consignors  of  the  wheat,  had  a  right  to  the 
additional  freight  under  the  sub-charter-party  entered 
into  between  them  and  Gerlaeh,  at  Dantxic^  they  must 
make  their  claim  on  the  plaintiffs,  who  are  clearly  en* 
titled  to  recover  the  full  freight  as  against  the  defend-* 
ants,  they  having  received  the  cargo  under  the  li^ills  of 
lading. 

Mr.  Seijeant  Wilde,  and  Mr.  Serjeant  Stephen,  in  sup* 
port  of  the  rufe,  were  stepped  by  the  Court. 

Lord  Chief  Justice  Tindal. — I  think  that  this  rule 
ooght  to  be  made  abs(^te.    It  is  quite  clear,  from  the 

(a)  5  Taunt  477;  S.  C.  1  Marsh.  146.  (6)  2  Mau.  &  Seiw.  30B. 

(r>5  Taunt,  612. 
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1829.        evidence  adduced  at  the  trial,  that  the  plaintiffs  have  ob- 
MiTCHiNsoN    ^^^^  ^  much  as  they  had  bargained  for,  vits.  the  full 
V.  amount  of  the  freight  stipulated  to  be  paid  to  them  ac- 

cording to  the  provisions  of  the  charter-party ;  but  they 
now  seek  to  recover  an  extra  sum  for  freight  made  pay* 
able  underbills  of  lading,  but  which  freight  in  fact  belongs 
to  Messrs.  Saermans,  the  shippers,  to  whom  Gerlach  let 
the  ship;  and  the  charter-party  entered  into  between  those 
parties  at  Dantxie  was  sufficiently  proved,  both  in  sub- 
stance and  in  terms.  If,  however,  the  defendants  were 
liable  for  the  extra  or  full  freight,  or  could  be  compelled  to 
pay  it  by  any  strict  rule  of  law,  we  must  be  bound  by  it. 
All  the  cases  to  which  we  have  been  referred,  were  cases 
where  no  jus  iertii  intervened.  The  parties  who  were  en- 
titled to  the  additional  freight  gave  the  defendants  notice 
not  to  pay  it  to  the  plaintiffs.  The  question  then  is — Whe- 
ther, in  defiance  of  such  notice,  they  were  bound  to  do  so, 
the  wheat  being  deliverable  to  them  by  the  bills  of  lading, 
on  paying  freight  at  6s.  per  quarter,  th^  freight  payable  by 
the  plaintiffs'  charter-party  being  4«.  6(L  only.  Although 
the  defendants  at  first  promised  to  pay  the  full  freight  of  6s. 
per  quarter,  yet  they  did  not  then  know  the  conflicting 
rights  of  the  parties  who  were  really  entitled  to  receive 
it;  and,  therefore,  such  promise  is  not  binding  on  them. 
If  an  agent  receive  money,  with  directions  from  his  prin- 
cipal to  pay  it  over  to  a  third  party,  the  principal  may  re« 
voke  th(B  authority  given  to  the  agent,  at  any  time  before 
the  payment  is  actually  made.  Here,  the  plaintiffs  have 
received  the  whole  of  the  benefit  they  expected  to  derive 
under  the  charter-party  entered  into  by  them  with  the 
agents  for  Gerlach.  If  a  landlord  let  a  house  for  30/.  per 
annumf  and  the  tenant  underlet  it  for  40/.,  the  landlord 
cannot  claim  the  additional  rent  from  his  lessee.  So,  here 
the  plaintiffs  cannot  be  entitled  to  recover  the  additional 
freight  of  Is.  6d.  per  quarter,  according  to  the  sub-char- 
ter-party entered  into  between  Gerlach  and  Messrs.  Saer- 
mans,  at  Dantzic;  and,  as  the  defendants  had  notice  not  to 
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pay  such  freight  to  the  plaintiffs,  I  am  of  opinion,  that         1 9*2^* 
they  were  not  entitled  to  recover  it  in  this  action. 

Mr.  Justice  Park.— I  am  entirely  of  the  same  opinion. 
There  was  sufficient  evidence  to  support  the  sub-charter- 
party  entered  into  between  Gerlach^  the  original  charterer, 
and  Messrs.  Saermans,  at  Dantxic.  Although  the  bills  of 
lading  were  signed  by  the  captain,  it  did  not  appear  that' 
the  contract  at  Danixie  was  made  by  him  on  behalf  of  the 
plaintiffs.  There  is  no  rule  of  law  or  equity  to  prevent  the 
charterer  of  a  ship  abroad,  who  cannot  obtain  a  cargo,  to  let 
her  to  another  at  a  higher  rate  by  a  sub-charter-party. 
The  plaintiffs  agreed  with  the  agents  of  Gerlach  to  con- 
vey the  wheat  from  Dantzic  to  London,  at  4«.  6d.  per 
quarter,  and  they  have  received  the  amount  from  the  de- 
fendants at  that  rate*  The  plaintiffs,  therefore,  have  sus- 
tained no  injury,  for  they  never  entered  into  a  contract  to 
be  paid  freight  at  the  rate  of  6«.  per  quarter.  The  cases 
cited  by  my  brother  Jones  have  no  reference  to  the  pre- 
sent, as  there  the  rights  of  third  parties  had  not  interven- 
ed; and  Messrs.  Saermans,  the  shippers,  were  clearly  en- 
titled to  the  benefit  of  the  contract  entered  into  with  Ger- 
lach at  Danixie,  where'  it  was  agreed  by  the  original  char- 
ter-party that  the  cargo  was  to  be  shipped. 

Mr.  Justice  Burrough. — ^The  question  in  truth  is, 
whether  the  plaintiffs  can  be  entitled  to  recover  the  full 
freight  at  6$.  per  quarter,  when  they  engaged,  by  the 
terms  of  their  charter-party,  with  the  agents  of  Gerlach, 
to  bring  home  the  wheat  at  4«.  6d.  per  quarter.  Messrs. 
Saertnans,  the  shippers,  are  clearly  entitled  to  receive  the 
additional  \$.  6^/.  per  quarter,  according  to  the  terms  of 
the  sub-charter-party  entered  into  between  them  and  Ger^ 
loch,  and  over  which  the  plaintiffs  could  have  no  control. 

Rule  absolute  (a), 
(a)  Mr.  Justice  GateUe  was  at  Chambers. 
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1829. 

Wednesday^ 
July  8M. 

A  bargeis  of  a 
corporation  may 
justify  as  bail  in 
error»  in  an  ac- 
tion brought 
againat  the  cor- 
poration, if  he 
he  not  a  capital 
burgess  or  a 
party  on  the  re- 
cord. 


Henley  r.  The  Mayor  and  Burgesses  of  Lyme  Regis. 

[In  Error]  (a). 

On  Mr.  Serjeant  Wilde's  oppoaAsg  tl|6  justiflofttHm  oP 
the  bail  in  errori  in  this  causei  one  of  them  admitted  that 
he  was  a  burgess  of  the  oocp^ratioii  ofLyme^  cut  whidi 
the  learned  Serjeant  insisted,  that  he  was  aot  in.a  sitna* 
tion  to  justify,  he  being  a  member  of  the  corpocale  body» 
audi  in  effect,  one  of  the  defendants  on  the  reeord« 

But,  on  the  bail's  stating  that  he  was  not  a  capital  bur* 
gess,  nor  a  party  to  the  suit,  the  Court  held — that,  as  he 
might  be  examined  as  a  witness  at  the  trial,  and  that,  in 
case  the  plaintiff  recovered,  the  verdict  could  not  affect 
him,  there  was  no  foundation  for  the  objection. 

The  bail  justified  accordingly. 

{a)  See  (Tit^e,  page  315. 


Wednetday, 
July  8M. 

The  Court 
granted  a  «rrit 
of  privilege  to 
exempt  the  de- 
puty  to  the  clerk 
of  the  treasury, 
from  serving 
the  office  of 
overseer  of  the 
poor  in  the  pa- 
rish in  which 
he  resided,  the 
duties  of  tliat 
office  being  in- 
compatible with 
his  personal  at- 
tendance on  the 
Court 


j£FFERi£S,  Ex  parte. 

JuR.  Serjeant  WHdc,  on  a  fonner  day  in  this  Torm,  ob*' 
tained  a  rule  nisi,  that  a  writ  of  privilege  might  issue,  to 
exempt  the  applicant,  Mr*  Jqfferiee^  the  depvty  to  the 
clerk  of  the  treasury  of  this  Courts  from  serving  the  office 
of  overseer  of  the  poor  of  the  parish  of  St  Giies.  The 
learned  Serjeant  founded  his  motion  on  an  affidavit  of  the 
applicant,. which  stated^  that  he  had  filled  the  situation  of 
deputy  to  the  clerk  of  the  treasury  of  this  Court  since  thcT 
year  181S,  that  the  duties  of  the  office  required  his  per* 
sonal  attendance  during  Term  and  at  the  Sittings,  from 
eleven  in  the  morning  until  two  in  the  afternoon,  and 
from  six  to  eight  in  the  evening;  and  that  he  was  en- 
trusted with  the  custody  of  the  records  of  the  Court, 
which  he  filed  and  kept  in  proper  order,  and  which  he 


was  obliged  to  product  to  parties  applyiag  to  inspect  them,         1329. 
and  for  which  he  was  entitled  to  a  fee  or  remuneration. —      "    "  / 

Ex  parte 

That  be  Tiad  offered  to  serve  the  office  of  overseer  by  de-     JeFFBRiB* 
puty,or  to  pay  the  usual  fine  imposed  on  a  parishioner  of 
St.  Gilaa,  wbo  is  appoioled  to  fitt  that  office. 

Mr.  Serjeant  Mera^oeiktr  afterwards  diewed  *  cause.--^ 
The  pvirikge of  thorGonrt  extends  only  to  exempt  Hs  bffi«* 
een,fiiom:persQmU  duties.  The  question  then  is,  whe» 
ther  personal  Attoodaxice  was-  requisite  in  both  the  office* 
which  Mr.  Jefferies  was  called  upon  to  fill.  In  Gerard'a 
ease  (a),  it  was  held,  that  an  attorney  is  not  privileged  from 
serfing  in  the  militia,  or  providing  a  substitute;  and  at* 
though  Mr.  Justice  Blacistone  there  said,  that  privi^ 
lege  extends  to  all  cases  6t  petsonal  serf  ice,  as  in  the 
case  of  overseers  of  the  poor,  and  he  referred  to  the  Offl-. 
cina  Brevium  {b)  as  an  authority ;  yet  he  observed,  that 
there  was  no  pretence  for  privilege,  if  it  were  not  n  per-, 
sonal  service.  Although,  in  the  case  of  The  King  v.' 
Clarke^  Mr.  Justice  Grose  said  (c) — "  That  the  office  of 
constable  might  be  served  by^deputy ;  ** — yet  the  pffice  of 
overseer  of  the  poor  cannot.  But  the  office  of  deputy  to  the  ^ 
derk  of  the  treasury  might,  as  the  duties  of  the  office  did: 
notreqinreAsfjEi^rMmil  attendance;  and  even  if  they  did, 
he  might  procure  m  deputy.  Although,  m  the  case  of  The 
£Nig  V.  W€aiier{d)f  it  was  dedded,  that  an  officer  of  the  cus- 
toms was  exempted  from  serving  the  offioe  of  overseier  of  the . 
poor,  atthovgh  he  had  not  his  writ  of  privilege  at  the  time ; 
yel  there  the  offices  were  incompatible,  and,  having  obtain* . 
ed  his  writ  of  privilege,  the  Court  at  once  admitted  that  it . 
exempted  him  from  serving  the  office.  Besides,  the  of- 
fice of  clerk  of  the  treasury  is  not  a  patent  office.  He 
holds  his  place  by  the  parol  appointment  of  the  Lord 

{a)  2  Sir  W.  Bl.  1 123-  (c)  I  Term  Rep.  689. 

(^)  Pa^  162.  (d)  8  Term  Rep.  375. 

ooS 


J^^  Cbi^f  JivUbd;),  aod^fikhoUgk  itiiaihieiamtr.^fbdkd  caMtof 
SMptirft  Md  file  •U.the>re4<ird9  «f  lh»  CoUftt'  yet  JbW'  fiiBraoni^  aftt- 
jf Fr«MM.  tendatu^e  is  .^ot  nficetoai^y  /for  ibait  ptv^adi  and  the  applir 
owt . should hairta«tl€«at.abev^  tkr  CowtilbalidaoffiGt 
^ould  xiot  kave  been  pesfesniisd  Jqr. deputy.  .  A  writ  af  p»- 
vili^  has  never  been  coetendadto  anoffioar  eftbe  Coutt, 
mko  fiHs  the  place  of  ^deputy;  An  attdm^  stanAB  in^cKC- 
erent  aiteatix«»  as  lie  b  entided  te  IfiB.pmilega^-  mt  enly 
ea  an  innediate  offiear  of  the  CoQri«;biit  it  k  bir^ntgnie 
attend  |ker80iially>  and  waldi'the  psnegresa^f  &  oanse^.ia 
vhick  bis  client  net  only  rcquik^es  Us  tvirfemodal  skiQ  and 
asaSataneeibut  biapreaenoein  Court  isiiecessiry*  In  ManaAT^ 
Mepofi${a)t  a  devk  of  the  Govt  reeidiog  in  Jjmdan  vraa 
ehosen  ckurcbevrden^  and  piiayed  a  viitof  priv3ege»  whicb 
Was  granted;  and  the  whole  Court  agreed »  that^  for  all 
offices  which  require  personal  and  con ttnUal « attendance^ 
mi  chttrchwatden^  eonstable^  i^  the  likei  bemay  JiaTe 
his  privilc^  I  but  for  offices  whiobsnay  be  exfOQled  by  de» 
putyi  and  do  not  require  atteadaiiee,  as  reooader  and  the 
]ike;for  these  be  shall  not  have  bit  prWtlege.  Here,  diere* 
fbrei  the  applicant  sbould  have  sliewo,  either  that  the:ofl&* 
cea  of  derk  of  the  treasury  and  crreneer  of  fhe.poDV  wene 
incompatiblei  or  that  the  duties,  of  the  £brmer  office  epuU 
net  be  performed  by  a  deputy •  In  BM&p  v.  U9f/d{b\ 
•rtfritc^  privilege  was  refused  to  the  chief  accountant  to 
Ihe/ooaamissioners  for  riccaalling  tbe  navy/ who  was  cbee* 
en  churchwarden,  as  there  was  no  aibsohxte  .incompatibility 
in  the  two  offices.  Besides,  the  duty  of  an  overseer  is  pa- 
ramount to  that  of  a  deputy  or  inferior  officer  of  the  Court, 
the  former  being  created  by  statute,  and  on  whom  an  ini* 
perathre  duty  is  east*    The  writ,  therefore,  ought  noi  to 

Mr.  Serjeant  Wilde ^  in  support  of  the  appKcation.~The 
{h)  Psgre  do.  (0)  Bunbury,  265. 
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oflkw  of  (l^oty  tb  the  dlerk  of  the  tre&suvy  of  tfiW  Court  ii  ^j^;^ 
an  office  of  conifideraUe  itnjj^oriAnoe.  He  has  not  onfly  'the  ^  ^^ir/e 
ewre  and  custody  of  the  treaaury  of  die  Court,  which  con*  »*'***««. 
tahis  aD  the  reoerdi,  box  he  exanunoB  and  signs  all  copies 
tskdn  from  .'the  roUp^  and  all  Tecords  otNid  Pnus.  He 
also  amende  reedrdsi  and -ekempttfies  verdicts  and  judg^ 
msnts; :  Jt'isithemforeaDoffiOr  which  requires' ^reat  care 
and  attention)  and  there  are  fixed  atfd  stated  lioiirs  of  att- 
endance; and  the 'Cburt 'must  essutne  that  jMrsMio2 at- 
tendance is  necessary*;  and  if  so,  they  will  take  jttdicisl<ftO» 
tiee  of  the  duties  of  tbeb  offloer,  and  aflbrd  him  the  proteoN 
tion^hesedu.  IthaabeenadiAittedy  that  an  attomeyis  prrri- 
leged)  althc^gh  be  isnot  aolttally  bound  to  Attend  the  Oour^; 
whilst  here  it  is  iBiwom  that  the  personal  attendance  of  the 
offiocc  is  necessary.  In  Tbd  Mayor  oi Norwich  v^Btgrryia}^ 
an  attorney  of  this  Court  was  held  to  be  privileged  from  serv* 
ing.a  oorpocate  office,  although- he  resided  within  the  cos- 
poration  town»  befbre,  and  at  the  time  he  was  admitted  an 
attorney;  and  Lord  Mantfiebt  said — ^*The  privilege  in* 
sistfli  upon  as  the  ground  of  exemption  is  the  privilegd 
qf  iAe  Courts''  and  where  on  officer  of  the  Court  has  a  duty 
to  perform  which  is  created  by  die  Conrt,^  he  is  entitled  to 
its  protectioiL  Although  an  overseer  of  the  poor  could 
not,,  formerly^  appoint  a  deputy,  yet,  by  the  statute.fid  Geui 
3t  e*  12,  s«  7,  asAstant  overseers  may  be  appointed,  who 
oie empowered  to. execute  all  the  duties  to  be  performed 
by  overseers,  previouriy  to  the  passing  of  that  act. 

Cur.  adv.  vulL    . 

. .  Lord  Chief  Justice  Tinoal  on  this  day  delivered  the 
judgment  of  the  Court,  as  follows: — 

In  this  case,  an  application  was  made  by  an  officer  of 
tbi^  Court,  for  a  writ  of  privilege  to  issuci  to  exempt  him 

(a)  4  Borr.  2109;  S.  C.  1  Sir  W.  DL  636. 
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^J^^  from  serving  tbe  offloe  6f  overstor  6f  the  poor  if  the  pa- 
«r  /Kirii  ™^  of  i^^  ^^'-  Having  looked  iiito  all  the  nuthotlties 
jtrtEiitftk  on  the  subjeet,  as  well  as  the  nature  of  the  office,  and  the 
duties  of  the  clerk  of  the  treasury  of  this  Court  and  his 
deputy,  we  are  of  opinion  that  the  writ  ought  to  go*  ^  The 
duties  of  each  are  clearly  expressed  and  pointed  Mt  in  the 
report  of  the  commissioners  appointed  by  Parliament  for  e<* 
amining  int^  the  duties,  salaries,  and  emoluments  of  the  ollfr* 
cers,  clerks,  and  ministers  of  the  sevei'al  Conrts  of  justtoe  in 
EmglandMd  Wales.  It  is  there  stated  (o),  that  the  dei^k  of 
the  treasury  is  verbally  appointed  by  tlte  Lord  ChiefJFastiee 
for  the  time  being,  and  is  aceountaUetohim  for  the  profits 
of  the  office,  with  the  few  exceptions  afterwards  stated. 
The  duties  of  the  derk  of  the  treasury  are  performedin 
part  at  the  chambers  of  the  Lord  Chief  JusCiee,  and  ita 
part  at  the  treasury  of  the  Coutt.  Those  dutitr' which 
are  performed  at  the  chambers>  this  officer  peiforms  in 
persoii.  Those  duties  which  are  performed  at  the  ^rea* 
sury,  are  performed  on  hie  behalf  by  the  deputy  to  file 
tt-easury  keeper.  We  consider  it  to  be  the  duty  of  the 
clerk  of  the  treasury,  to  take  care  of  the  records  in  tlie 
treasury,  and  to  sign  all  copies  and  exetaipKfieati<ms  taken 
from  tTte  rolls,  to  keep  a  file  «f  aSl  rules  and  orders  relat- 
ing to  the  rules  in  the  treasury,  and  to  give  attendance,  by 
himself  or  his  deputy,  in  the  treasury,  every  day  in  Term 
time.  The  deputy  of  the  treasury  keep^,  on  b«hatf'Of 
the  clerk  of  the  treasury,  signs  alt  copies  hjM  exempHIK- 
cati  onsiVom  the  records.  Rules  and  orders  of  the  Court, 
relating  to  the  records,  are  filed  by  such  deputy;  attend- 
ance is  given  in  the  treasury  by  such  deputy  every  day  in 
Term,  during  the  sitting  of  the  Court,  and  at  oHier  thnes 
when  especially  desired.  The  present  clerk  of  tbeitea- 
sury  was  appointed  in  1811,  on  the  decease  of  his  fkther, 
who  held  the  office  from  about  the  year  1^81,  until  that 

{a)  Pii^e^7. 
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iwe«  1  We  b^ev&,  tbaf,  generally  speaking,  the,  practice        1^39. 
of  the  office  is  the  wm  at  the  present  time,  as  it  wag  in  "  ^^^ 

the  tioie  of  the  ffither  of  the  present  oflicer.  Ais  to  the  Jspf ^wvi. 
pirciimstatteex)f  disobarging  the  duties  in  the  treasury  by 
a  deputy^  and  the  personal  non-attendance  of  the  officer 
III  any  oth^  phice  than  the  chambers  of  the  Chief  Justice, 
we  believe  the  practice  to  be  altogetiber  the  same.  The 
f^Qsent  deputy  t^  the  derk  of  the  treasury,  andng  as  above 
mentioned  in  resp^t  of  the  dntiea  in  the  treasury,  W4a 
appo9ite4  in  the  year  1812.  The  duties  performed  by 
^bis officer  in jQ^nvei^,  areas  follow: — to  pass  all  records 
of  Ni^Frius  for  Iimidon  or  Middlesex ^  or  for  the  assiasesy 
and  to  enter  in  a  book  kept^&r  the  pttrpose#  the  names  of 
the  pbuntiff  and  delfvodant,  the  name  of  the.phuntiff' s  at^ 
fiomey,  &c*  Fpr  the  purposes  above  mentioned  attend* 
Unce  iagivcai  at  the  chambens  of  the  Lord  Chief  Justice^ 
during  ^^,  Term,  and  during  ihe  Sittings  at  Niu  Prius 
for  Londom  and  MidMesex;  and  also,  during  the  Sittings 
after  the  Summer  Assizes  are  over,  attendance  is  given  for 
a  few  days  belbre  Miehaelmaa  Term,  and,  after  the  CArisi" 
mas  vacation,  ficnr  a  few  days  before  Hilary  Term.  The 
hours  of  atteadwce  are  from  eleven  in  the  morning  until 
two  in  the  aftemoon,  and  from  five  till  eight  in  the  even- 
ing. 

It  therefi>i«  a|^pears,  ihaft  the  deputy  to  the  clerk  of  the 
trensnry  is  bound  to  attend  personally  in  the  discbarge  of  hia 
/iMitioB»  each  day  anoce«sive)y,  for  a  certain  portbn  of  the 
;yeiM*«  The  ground  <«  which  an  aittorney  is  entitled  to  his 
'pr4f  ijege  i^  laid  down  by  Lord  Man^eUsLoA  Mr.  Justice 
YmtfiSi  in  The  jtfayor  of  Normch  v.  Berry ^  viz.  that  the 
privilege  is  the  privilege  of  ihe  Court;  that  it  must  have 
minister^,  and  that  an  attorney  is  exempt  frpm  all  offices 
ineompiaiible  with  his  attendance  in  the  Court  in  whkh  he 
plttcjtises.  That  he  is  bound  to  attend  the  Court;  and, 
therefore,  that  he  is  not  within  the  terms  of  a  bye-law, 
which  made  his  attendance  requisite  in  another  place^  for 
that  he  could  not  be  necessarily  attendant  in  botb  places 
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tremwyi»  bound '^  UMiiid  p^noAaliy;  iti  ^dMMg^  6f 
^tMwmaM.  ihe  dutiiB^ ioypeded  on  Urn  by  tho  Coa«t, >aitd* wMcb' a«e 
fi»  die.  iMaefii'  of  the  public  at  larg^^  Tbe  OffMna 
Br^9mn  jd  a  book  of  great  authotky,  and  contains  te^ 
vefeA  preeedenU  of  writ6'  of  prt>rile|^  fbr  dUFerettt  offlcera 
of  th^  Court.  The  first  h  to  oMnipl  a  clerk  of  t^  I^rotho^ 
notary  from  serving  the  office  of  constable  (a).  There  is 
another  to  exempt  the  clerk  of  the  Chirogropher  fixmi  ex^ 
ecutingthe  office  of  overseer  of  the  poor  (6);  another  to 
exempt  the  Clerk  of  the  Exigents  from  the  collectorship 
of  tithes  (c) ;  and  another,  directed  to  the  mayor  and  alder- 
men of  JLbudbn,  to  exismpt  the  Treasurer  of  the  Court  of 
King's  Bench  from  being  choseh  a  constable;  and  the  writ 
BtiUe$>{d},  tl^^t  be  was  tbe  treasurer  of  Iho  Benchi  ^he'iib 
tbe  records  are  kept;  and  that  bis  continual  resideaoe  in 
Court  was  required^  forthepubBcadfantageandutiKty(0)» 
Andy  aUbougb  it  may  be  said,  diat  the  cffioe  of  overseer  of 
tbe  poor  may  be. executed  by  deputy,  we  are  airongly.ui^ 
dined  to  think  that  it  cannot-.  But,  it  is  uimeoessairy  to  de* 
texpHne  tbat  pobit,  as  the  clef  k  otih^  treasury  and  bia  dei^ttty 
are  exempt  from  aerving  tbe  ofiee:on  tbe  grouada  I  bave 
stated.  In  the  case  of  Tbe  J^^v.  IVWiitfrC/),  ancffiecr 
of  tbe  customs  was  beld  to  be  exempted  from  serving  tbe 
office  of  overseer,  although  he  had  not  bis  writ  of  privilege 
at  l^e  time  he  was  appointed;  and  Mr*  Justice  Grose 
thought  thai  tbe  two  offices  ware  incompatibie.  In  Stone's 
ease  (g),  a  writ  of  privilege  was  granted  to  an  attoiw 
ney  to  exempt  him  from  beii^  reeve  to  tbe  lord  of  a  ma^ 
nor,  he  being  a  copyholder,  and  liable  to  serve  by  cu8« 

(a)  Page  160.  tra  in  eodem  Banco  contervaniur, 

(by  Ibid.'162r.  ct^ttt  c<miittMi  raidenHa'  in  cuHd 

{c) .Ibid«  163*  fi««^ pro.n&Hw €Ufgc9mm  ^9* 

{^d)  Ibid.  163.  trorum  commodp  et  utUifate^  ^^i- 

(e)  The  words  in  the  writ  are  ritur^* 

as  follow:— *».  'M.  W.  cwria»n  (/)  8  Tenn  Rep. 375. 

haheniem  Domia  T^eMuirarit  nostri  (g)  I  Lef  .d65« 

de  Banco  pradicto,  ubi  recorda  nos- 
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ki»i ^AodidlbDU^  tft  wati  aaidi ,th«t  he  nughl* eaMreule  the        18i». 
oflSoe  by  deipulgri,  y4t  Hhe  Coi»rt  held,  thdt  the  privilege  of      ^^^ 
the  OoAf  I,  wa»  aa  anei^nt  as  the  custom  of  a»y  maiior»  anfl     iBFFBBui. 
^tiie  waa  responaiUe  for  hk  deputy.    Looking,  there* 
finre,  at  Ihe  nature  of  the  office  of  the  deputy  to  the  clerk  of 
tl^e  tmasury,  and  the  duties  required  of  biia,  as  well  as  the 
aiitborilies  to  which  I  have  refenredi  we  are  of  opimon, 
tiiat  tbe'iirrit  of  priviki^  ought  to  go.    This  rule,  there* 
fiure,.  BMilt.be  ;Biade 

Absolute* 


•  yf/kh9H,  Bart,  and  Another,  Executors  of  Sir  Henry        Wednaday, 
Stbachst,  Bart;0.  FussBU.  JofesM/ 

J:  HIS  was  an  action  of  covenant  by  the  executors  of  Sir  in  an  indeDtora 
HemffStrmOtef,  deceased.    The  declaratioti  stated,  that  ^IJ'^^o^tlT 
hieretofore,  and  in  the  lifetime  of  Sir  HefMy  Siraehey,  to  ^^J^J^' 
wk,  on  the  19tii  MorrcA,  IT^S,  at  the  parish  at  Elm,  in  the  «nigi»,  to  in- 
cottnty  ctSomersHi  by  a  certain  mdentore  then  and  there  o^eneerj  tor  the 
maide  between  tbe  said  Sir  Henry  of  the  one  part,  and  the  jLTp^'if  i^ 
dj^fevdant  of  the  other  part;  the  said  Sir  Henry,  for  the  ''Wch  the  pre- 
cooperations  therein  mentioned,  did  demise^  lease,  and  to  were  lituate, 
fiani'let,  unto  tbe  defendant,  his  executors,  administrators,  an?chug^% 
and  assigns,  all  that  remaining  part  of  a  messuage  or  dwell*  Uute*t*L^ 
ing-house,  with  the  mill,  stable,  and  garden  thereto  ad-  «°  apprentice 
joining  itnd  belonging,  called  Curtis^s  Mill,  situate  and  should  thereby 
being  within  the  parish  o(  Elm  in  the  said  county  of  iSo-  S!J|It*w?tw^  or 
merget,  and  of  which  the  said  Sir  Henry  was  seised  in  his  i>ffonie  cha^ 

^  able  to  the  pa- 

demesne  aa  of  fee,  together  with  all  out^houses,  ways,  waters,  nA  i-^Heu,  to 
&c«  and  appurtenances  whatsoever,  to  the  said  remaining  nam/aithoc^" 
part  of  tbe  said  messuage  or  dwelling-house,  mill,  and  premi-  jjJIJ^t^'**^*^ 
ses belonging  or  in  anywise  appertaining:  To  have  and  to  reraonabie,inre- 
hold  the  same  to  the  defendant  for  a  certain  term  as  in  the  and  oontnry'to 
said  indenture  mentioned,  which  said  term  is  yet  unexpired.  J{j*  J^^uwe: 

— HeM,  also/ 
that  the  actkm  waa  well  brought  by  the  execatort  of  tho  lenor,  as  the  covenant  was  an  cxpicn 
covenant  with  him  penpotUfi  and  did  not  nwivilh  tiwJniA 


And  tbedefiMid«nfi»  fQr.hfaN»ibir»  hi»  exeei|Umj  lidmiwiwr 
lorsi  and  fMsigns^  did>in  «i^d  by  tbesaid  Mmteare^  iO;«ootbir 
parfc  diereof,  coTeniot^  promifie^  And  gmnt  to  and  wiU^  (he 
aaid  Sir  Heury^  hia  heirs  aad  assigsui,  amongst  odireiirthiiigSy 
tli«t  be,  the  defendant^  hisrexecuftorsi  adnusualrators^  orta* 
ajgnt^  should  aad  would,  feom'tiMe  to  tfam,  and  staU'liflaes 
thereafter,  fulfy  and  clearly  indanmiryf  and  save  banakas 
the  churchwardens  and  oreraeers  of  die  poiUQof  4het  ^atish 
otEbn  aforesaid,  for  the  time  being,  abdaJl*amI*soi0Hlar 
otherthe  owners  and  occupieFs  of  lands  and  tenenfientas 
and  the  inhabitants  of  or  within  the  parish  of  Elm  afbce^ 
said,  for  the  time  being,  of  and  from  aU  manner  of  costs, 
rates,  taxes,  assessmenti^  and  chaiges  nrhatsoever,  for«  or 
by  reason  or  means  of  ibe  defendant^  his  ex^utors,  admin- 
istrBtors,  or  aenigns,  takmg  an  apprwtice  or.  servant,  who 
should  thereby  gain  a  settlement  within,  or  become  .cbarga- 
able  to  the-pari^  of  Ebn  aforesaid  i—'-^a,  by  the  said  inden- 
ture (reference  being  thereunto  had)  will  (amongst  other 
things)  more  JuUy  and  at  large  appear.  By  virtne  of  whieb 
said  demise,  the  defendant  entered  into  aadupon  all  and 
singular  the  8aid4«nised  preouses,.  with  the  appurtenances, 
and  became  and  was  possessed  thereof* — The  pladntiflb 
then,  afiter  alleging  performance  of  all  the  covenants  in 
the  indenture,  by  the  said  Sir  Henry,  in  hia  life-Ume,  to  be 
performed,  fulfilled,  and  kept;— assigned  for  breach,  that 
the  defendant  did  not^  nor  wouldy  from  time  to  time,  and  at 
all  times  thereafter,  fully  and  clearly  indemnify  and  saise 
haradess  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  otMlm  aforesaid,  for  the  time  being,  and  all 
and  singular  ather  the  owsets  and  occupiers  of  lands  and 
tenements,  and  the  inhafaatants  of  or  wathin  the  perish  4>f 
£/}»  aforesaid,  for  &e  time  being,  of  and  from  all  maa- 
ner  of  costs,  rates,  taxes,  assessment^  and  charges  what- 
soever, for  or  by  reason  or  means  of  the  de£»idaBt,  his 
executors,  administrators,  or  assigns,  taking  mi  appren- 
tice or  servant  who  .should  thereby  gain  a  settlement  with- 
in, or  become  chargeable  to  the  parish  of  Elmf  but,  on  the 
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Mitlraiy'theNK^)  he,  tbe  defeMUkit,  aiter  tb6  bftking  6f  is^D. 
dve  said:  if)ietit»re»  and  after  the*  death  of  the  ssddl^ 
JEfMry,  and  dttiin^  the  eontinttance  of  ^e  said  teitii/  to 
wic^  on  tbe  l6t  Deeember,  IfSSA,  took  a  certain  servant,  to 
ivk,  one  WtiUomLomdown^  wkhin  tbe  true  intent  and 
meaning  of  the  said  indenture ;  and  the  said  WiUMm  Lan$* 
daum,  by  teason  of  his  being  such  ser?ant  to  the  defend- 
tot,  did  gain  a  settlement  wttitin  the  paarish  of  Elm  afore- 
said, and  witlUn  the  tnie  intent  and  meaning  of  the  «aid 
mdentnrei  to  wit,  in  tbe  parish  aforesaid^  in  the  county 
srlbMsaid;  The  pisjniiffs  then  aTerred,  Aat  the  said  WU- 
Hmm  Lansdrnm^'  having  so  gaiiled  saeii  settlement  as  afore- 
said, did  afterwards,  to  vit^  on  the  14th  Fgbruary,  ISST, 
by  treason  of  the  premises,  beeonie  chargeable  to  the  said 
pariflh;«-Hittd  the  overseers  of  the  poor  of  the  parish  afore- 
said ftxr  the  tnhie  being,  by  reason  thereof,  as  such  orer- 
l»ers  as  aforesidd,  were  heretofore,  to  wit,  on  the  day  and 
year  kst  aforesaid,  and  on  diTers  other  days  and  times  be- 
tween that  day  and  the  eommencement  of  this  snit,  forced 
and  obliged  to,  and  did,  necessarily,  pay,  lay  out,  and  ex- 
pend, divers  large  sums  of  BM>ney,  amounting  in  die  whole 
id  a  large  sum,  to  wit,  to' the  sum  of  100/*,  in  and  about 
die  necessary  support,  maintenance,  and  sustaining  the 
shid  WiUiam  Lansdamn  and  his  fiimiiy,  to  wit,  at  the  parish 
aforesaid,  fn  the  county  aforesaid. 

To  tilts  declavation  the  defendant  pleaded  sevwi  pleas 
m  biv;  the  first  six  concluding  to  the  country,  and  ion 
which  issues  were  joined.  In  the  last,  the  defendant  al- 
leged, thatthe  plaintiffs,  executors  as  aforesaid,  had  not,  at 
any  time  sinoe  d&e  making  of  the  said  indenture  hitherto, 
been  in  anywise  damnifled,  by  reason  or  means  of  any  mat- 
ter, cause,  or  Ihing  in  the  said  indenture  mentioned.  And 
this,  &c.  wherefore,  &c. 

^'  To  this  plea,  ihef  plaintiffi,  executors  as  aforesaid,  de- 
asarred  specially,  and  assigned  for  causes,  that  the  defend- 
ant bad,  in  and  by  his  said  fdesy  attempted  to  pint  in  issue. 


4£0  ,    p^i;^  iN.Tiy^iiiy.^B^t;^  . 

ja^  )to  be  lrif4  by  ft.iFurjr>  a.  cjiA/eptwn  ojf  l^w^;^D9t  qf  jE^t^ 
^d  alsQ^  fpr  that  the  djefendant^.ia  .ap4  by  bia  s^l^.pL^ 
did  not  plead  or  ^et  forth  any  fact,  xxiatter,  or  tbiogi  wbyi;!! 
i^.  2if^  bar  tQ  the  declaration,  of.  tbie  plaintiffs.  An4> 
that  the  defendant*  ii^  and  byjbia  3aidipIea»:qo9fe8S€|d.|||^ 
declaration  of  the  pliontiffa,  apd  ^  ^ia^ei;%  ^ber«;^  cq^^ 
tained^  bnt  did  not  in  any  manner  aTpi^.tb^,ifaini?r>  Ap4 
alao^ior  that  the  plea  was  wholly  r^pngnantt  ap4iO:94^i: 
respects  uncertain^  informal,  and  in^u^c^ent,,  ftpi.;  T^^ 
defendant  joined  in  demuri^er.  ,     .    ,  ^ 

This  case  was  argued  three  timesj  mz^.  xnMicf^lwm 
Term  1838,  in  the  last  Term^  and  again  .in  thi^  l^^xm,f\^, 
Mr.  Se^eant  Wilder  for  the  plauitiSsi  and  M^r^  S/srjea2?yij 
Stephen,  for  the  defendant*  -  ,    ^    . ./ 

For  the  plaintiffs,  it  was  submitted,  that  the.ple^  4^ 
murred  to  was  bad  in  substance,  because  it  admitted  ^^ 
breach  of  covenant,  but  denied  that  a^y  da^nage  bad.ac^. 
tually  accrued;  whereas,  damage  is  a  legal, ctHiseqpei^^^f 
the  breach  of  covenant.  But  the  defendant  insis(s^  that, 
the  covenant  on  which  the  action  is  founded,  as  set  ou^  iii 
the  declaration,  is  illegal  and  void.  .  The  action  is  .ire)l 
brougfat  by  the  plaintiffs,  as  executors  of  Sir  HenryJStfa^ 
ckefff  the  lessor,  as  the  covenant  in  question  is  a  pesrspnai 
covenant,  and  does  not  run  with  the  land,  according  to  the 
distinction  laid  down  in  Spencer's  case  (a),  between  col- 
lateral covenants  and  sucli  as  run  with  the  land; — the  lat^ 
ter  must  be  such  as  affect  the  demised  land,  itself,  and  not 
merely  the  collateral  interest  of  the  lessor;  and  that  prin- 
ciple was  recognized  and  established  in  Bally  v.  fVtdU  {b)^^ 
which  shews  that  a  prejudice  to  the  reversioner  need  not 
be  certain,  nor  is  it  necessary  that  it  should  arise  duru;i^. 
the  term.  The  covenant  does  not  prohibit  the  defend-! 
ant  from  employing  apprentices  or  servants,,  but  is  merely 

(a)  5  Rep,  16  a.  (6)  3  WUa.  25. 
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any  cbsts  dii^  dVewtier's' might  be  pUt  tb 'by  reakm  df 'the 
diiffeh'datitfj^'tAkffig'an  ariit)r0fttici6  or  scfrvani;'i;^lft)  fellottW 
t)ie^by  gain  ft  settlement,  or  bebome  chargeable  to  the 
patiUi.  It  must  bd  assumed  that  the  defendant  entered 
ltit&ike'e6v€nAtit  vobiitarily,  attd  that  Ke  knew  its  pur- 
pdi^t  and  effect  at  the  thne  the  indenture  was  executed', 
and' there  is  nbtbrng  tb  prevent  poor  persons  fVom  being 
employed'  by  him  in  the  parish  of  Eim.  In  the  case 
of  The  Mayor  of  Congleioh  v.  Paitison  (a),  where,  in  a 
lease  of  land/  with  liberty  to  make  a  water-course  and 
er^ct  a  hiilt;  thel  lessee  covenanted  for  hiihself/  his  execu- 
tors; administrators,  and  assigns,  not  to  hire  persons  to 
work  in  the  mill,  who  were  settled  in  other  parishres,  with- 
out a  parish  certificate;  it  was  held^  that  the  covenant  did 
not  run  with  the  land  or  bind  the  assignee  of  the  lessee. 
Alfthoragli  the  argtiment  and  judgment  of  the  Court  were 
conflhed  to  that  point,  yet  that  case  is  an  express  author- 
ity, tb  sheiv,  that  a  cfbvenant  to  bear  a  burthen  occasioned 
by- the  introduction  of  a  manufactory  into  a  parish  is  valid, 
lis  it  doeiB  not  operate  in  restraint  of  trade.  But,  it  may 
bb  said,  that  the  covenant  in  question  is  an  unreasonable 
covenant;  and  against  the  policy  of  the  poor  laws;  as,  by 
the  defendant's  indemnifying  the  parish  officers,  it  took 
away  from  them  all  motives  of  economy,  and  was  injurious 
to  thcf  due  regulation  and  management  of  the  pobr.  But, 
the  defendant  might  have  engaged  labourers  and  servants, 
and  emplojred  them  in  the  mill  and  premises  demised,  without 
making  then!  chargeable  to  the  parish,  or  conferring  a  settle- 
ment upon  them.  "The  only.onciY  the  lessor  intended  to  throw 
oh  the  defendant'at  the  time  of  hiscontractfaig  for  the  lease 
w»^,  that  the  pairish  in  which  the  premises  were  situate 
should  not  be  burthened  with  additional  poor;  and  the  les- 
sor was  seised  of  lands  wifliin  tbe  parish,  besides  those  de- 

(a)  10  East,  130. 
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J^^      nMed  tothedefendaAl;  and  as  ilisAUeged  in  ibe^claratio^ 
that  the  plainliff wa$joiaed  iu  fee  o£  tbfi  pi^msea  ia  qiieftiiam . 
it  was  uaneceasary  to  aver  or  shew  that  be  was  the  occupier ; 
for,  iQ  BnUardy.  HarrUon,  where,  in  trespass,  the df^feadU 
ant  pleaded  two  special  pleas  of  jiiatification,  prescribing  for 
aright  of  way.  Lord  JEtteubaroHgknhii(<9^)r-'*  This  recvr4 
is  fuU  of  a  vast  number  of  pmrient  notelties  in  pleadiai^t 
and  diere  is  one  that  haa  not  been  touched  upon  in  arg^T. 
ment.    For  what  ia  alleged  in  these  plei^,  Uiat  the  defendy 
ant  is  seised  in  fee,  and  also  in  the  occupation  of  the  farm, 
every  pleader  knows  is  not  usual  nor  necessary  4  for  ihe  tafl- 
l^ing  a  seisin  in  fee  virtually  indbdes  aa  occupation^  un* 
less  the  contrary  be  shewn/*    It  must  be  assumed,  that  the 
defendant  obtained  the  premises  at  a  reduced  rent,  in  00a* 
sideration  of  the  covenant  ia  question,  and  it  was  only  ta 
indemnify  the  parish  against  hia  own  aicts ;  and  if  he  had 
covenanted  to  contribute  pcnenally  to  the  relief  and 
maintenance  of  the  poor  of  the  parish,  it  would  be  a  good 
covenant.    Although  a  covenant  in  general  restraint,  of 
trade  is  illegal  and  vmd,  yet,  if  these  be  a  mere  paKial  ren  - 
straint,  and  founded  on  an  adequate  considerattOBi  it  is  a^  - 
auffident  answer  to  the  objection;  and  hese^  the  ccmaideK'* 
atioB  was  the  beneficial  ocovpation*  and  there  is,  coose* 
quently,  nothing  unreasonable  in  iL    In  the  case  of  The 
King  V.  The  Inhabitants  of  Murday^  Mn  Justice  BuUer 
said  {b)^**  The  nmster  may,  if  he  please,  hive  a  servant 
for  a  less  time  than  a  year,  for  the  express  purpose  of  pre* 
venting  his  gaining  a  settlement;!*  and  Mr«  Justioe  Grom: 
concuroed  in  that  opinion*    A  security  given  to'>overseers 
to  indemnify  the  pariah  against  chaif^es  to  which  they  may. 
be  subject  by  the  birth  of  an  illegitimate  chiU,  is  goodn 
according  to  the  case  of  Cole  v.  Gawer  (c).    Every  pauper 
must  have  a  place  of  settlement  1  and,  as  he  is  eotided  to 
relief  in  the  parish  in  w^ioh  he  derives  a  settlement,  the 

(a)  4  Mau.  &  Selw,  39!?.        (b)  I  Term  Rep.  695.        (c)  6  East,  1 10. 
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mtt^  cirtntttstmot  of  looafoy  is  immat0Ak\\  Md  here^ tbe  ^  ^^^^' 
derefidBiil  wmntft  reatrain^d  froui  empliiying  the  poor  ia' 
the  parish  itt  wbi^h  die  premises  were  situates  and  tbe 
oufy  bnitiyeh  cast  upon  him  was«  that  he  should  indemnify 
tbe  parish  against  the  eitpens^  of  those  persons  whoi 
should  become  chargeable  by  his  own  acts*;  and  he  might 
have  any  nuteber  of  ap^entlces  or  servants  he  pleased, 
and  employ  them  on  the  demised  premises,  without  their 
gaining  a  settlement,  or  becoming  chargeable  to  the  parish. 

Mr*  Setjet^t  Stephen^  for  the  defendant*-^The  cov^ 
nant  declared  on  is  illegal  and  void  on  three  grounds: — 
Jpy^,  as  bdng  in  restraint  of  trade;  Secondly,  because  it 
is  unreasonable;  and  toHlff^  as  being  contrary  to  the 
general  policy  of  the  poor  laws.  Firsts  it  has  long  been 
an  established  principle,  that  all  stipulations  or  contracts 
in  .restraint  of  trade  are  illegal  and  void,  as  they  are 
against  tbe  benefit  o£  the  commonwealth ;  and,  according 
tQ  the  case  of  Colgaie  v«  Baeheler  (a),  it  is  not  necessary 
that  there  should  be  an  absolute  prohibition  or  restraint, 
for  if  a  party  be  abridged  of  his  trade  and  living,  it  is 
snflicient.  It  therefore  follows,  that  a  covenant  which 
tends  to  the  general  discouragement  of  trade,  is  void; 
and  a  particular  or  partial  restraint  is  illegal,  unless  it  be 
founded  on  an  adequate  consideration.  In  Hartley  v. 
Riee  (6),  it  was  held,  that  a  contract,  tending  to  discour* 
age  marriage,  was  illegal,  as  being  against  the  sound  po* 
licy  of  the  law;  and  Lord  Etlenbarougk  said — '*  We  have 
no  scales  to  weigh  the  degree  of  effisct  it  would  have  on 
the  human  mind;  the  distinct  and  immediate  tendency  of 
the  restraint  stamps  it  as  im  illegal  ingredient  in  the 
contract"  But,  the  leading  case  ont  his  subject  is  that  of 
Miiekel  v.  Reymfkk  (c),  where  it  was  resolved  by  the 
Court,  after  several  arguments  at  the  bar,  that  general 

(«}  Cro.  Eliz.  872.       (h)  10  EsBt,  22.        (c)  1  Peers  Wms.  181 . 
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1629.  restraitits  of  trade«  wh^hefby  bond,i  coi^enant,  6t  -pto- 
mise^  either  whK  or  without  considemtioir,  Ate  void; 
and  that  particular  reatraints,  without  conaiiderationi  are 
also  Toid;  and  that  if  the  consideration  does  n6t' appear, 
so  as  to  make  the  contract  reasonable  and  useful^  a  Court 
of  Idw  will  presume  that  it  is  not  Tafid;--Kni  tfae'gr6undsv 
that  it  is  not  only  of  no  benefit  to  the  party  bound,  hfat  a 
general  misdiief  to  the  public.  Here,  atthoiigh  the  cove- 
nant is  not  in  terms  in  general  restraint  of- trade,  yet  it 
tends  to  that  end,  as  it  prohibits  the  defendant  from  enn 
ploying  sertanta  within  the  parish  where  the  prendses 
are  situate.  The  principles  established  in  MHehtl  t.  Rby- 
nolds  have  been  since  recognixed  and  adopted,  particu^ 
larly  in  the  late  case  of  Homer  r.  Aihfard  (a),  wbere  aH 
the  previous  authorities  were  referred  to  and  (Considered* 
There,  however,  the  Court  were  of  opinion  that  the  deed,  as 
set  out  in  the  declaration,  disclosed  a  sufficient  legal  consi- 
deration; and  also,  that  it  was  a  reasonable  considerattota; 
But  secondfyf  the  covenant  in  question  is  unreasonable.  It 
imposes  upon  the  defendant  a  liability  for  a  tenta  of  unli- 
mited duration,  it  hot  being  restricted  tof  the  term  demisM^ 
nor  confined  to  the  life-time  of  the  parties,  as  thfe  defend- 
ant covenanted  for  himself,  his  executors,  administratoiis^ 
and  assigns,  with  the  lessor,  his  heirs,  and  assigns.  Besides, 
the  lessor  caiinot  prescribe  a  particular  mode  in  which  a 
lessee  is  to  carry  on  hb  business,  or  the  servants  he  may 
choose  to  employ,  or  the  parishes  or  districts  from  which 
they  may  be  engaged.  Ltxstly,  the  covenant  is  void,  as 
being  against  the  policy  of  the  poor  laws.  Although 
it  was  decided  in  the  case  of  The  King  v.  Mursley^ 
timt  a  master  may  hire  a  servant  for  a  less  period  than 
a  year,  to  prevent  his  gaining  a  settlement;  yet  here,- 
the  breach  assigned  is,  that  the  defendant  took  a  servant, 
who  thereby  gained  a  settlement  within,  and  became 

(a)  11  B«  Moore,  91. 
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cbi^rgoabki  ta  Uhbi  pamb,  luid  ei|^  if  he  bad  emjioyed.  e^  l^- 
«ni'PWr>  l^  W9i4d  h(MPe«bMi^  HaUb  for  a  bsoaqh  of  co- 
mnaat*  Tbe  cwanant  ia  n&fcftnGkled  <m  a  goodor  s^fl^- 
oieot  comikra^iaivr  il  .tends  to[  prpbibk  ftbe  dejEnidafxt 
fti«i«iDplojiU}g'>a8cmaay  aei^anta.  aa  Jbe  otberWiae  woul^; 
bj  which  tbe  parish  Krould  be  nieted  fcom  tbe  bartiben 
pf  ipamtaiaiag  such  paofeva  mb.  nyighfc  eetar  injb»  tbp  .der 
fimdaatis  serffiaa^s  besides  wbfilbf  i|  is  highly  piicjadiaial 
Id, tbe  labeining  ekssea;  iumIMc*  J[ttsliee Bkiek^Ume^  after 
eoBmeratipg  the  dpavant  nodes  by  ^ieh  setilanento  ntay 
be  aevvred^  aad  nafevring  W  hidogsf  Mrvieei  «Pd  iH^i^retN 
tice^bip^sajr8^):c  ^'.Xbis  is  meaQt  to^  eneoumgeappMeatieii 
lo  tK8des,,aiid  going  out  to  rapiUable  aertiqea**  The  co» 
v^nant  in  questiap  would  &ustrate.that  objectj  as;  H  would 
pcevent  the  defeadaot  from  hiring;  secraDts  from,  othee 
parishea  or  diatrxi^y  wbich  woald  he  highly  iojfimoiia  tif 
tbemi  .besades  which»  it  would  bold  out  ao  indneemsnt 
totheoTCiraaesa  ofthe  parish  of  Eim  to  diipote.of  the; 
fends  appropmted  to  the  reUeC  of  the  jpoor  m  piodigaEi^ 
md  wmatOf  whieh  u  decidedly  eontrary  to  dheofcject  of  the 
poor  laws»  aod  tbe  o$oe  and  duty  ,ef  tbe  ovef8ear9;-'-aa4 
Mr.  Justiqa  BlacisioMMtkjB  {b): ''  The  two  great ohjaats  ^ 
tbe8fatiite48  £ttiu  cu  2,  by  which.oveneets  are  an^twitadt 
8f»-;/Efvtf,  to  relieve  the  impotent  poor;*  and  sie(mUjf§  to 
find  employment  finr  such  aa  are  able  to  wofh,  a»d  this 
principally  by  providjiig  stocks  of  raw  materials  to  be 
woxked  up  at  thair  leparate  faomesi-  instead  of  accumulat** 
iagallthe  poor  in  one  common  work^house^"  andhere^ 
tbe  defiendant.  would  bare  found  them  employment,  bul» 
for  the  prohibitory  covenant  in  the  lease. 

Bus  eTen.if  the  covenant  be  not  void,  on  efeth^  of  these 
gi^ounda,.theactioift  is  impropttly  baought  by  the  plain* 
tifi^^as  exeeutovs  of  the  leasOTr  and  fh^elere  tbe  declare*^ 
tian  yannet  be  supported*    It  being  alleged  that  tke  tes» 

(a)  Vol.  I,  364.  (6)  Ibid.  3G0-1. 
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JB^  (atpf.  w^s  seised  in  fipiQ,  aadl  tb^iqoffWFiall^i>eMfr'^^dd  ^ 
bimand^biaiiQini,  the  a^tjm. should  haivii  belmjfaiQiigbt 
by  tbe  heir  or  party  benefioiaUy  e^iU^dy  ^a  would,  te 
entiUed  to  damftges  foK  ifc  broa^  of  tb$i  MTMmt^  twbiofa 
afiepta  the  yal^^p  of  the  Iwd  de^lfeds  «iid  it  does  imt 
j(bUow^  that  the;  int^e^t.  despendi  t^.  ^e  eaeeutars.  or 
per/sonalreprciaeotativea  of,  th§  di»ofmed.;  Tbo  fotaiifl- 
es  Height  have  beea,  asaigotd  IQ  a.  9liiaqg»v  during,  the 
lifp-tima  pf  the  ks$Qt,  and  altb^v^  rU  ia  albged*  tha^  M 
was  seiaed  in  fee,  it  doea  not  appear  tlmt  be  wm- Ae  oe- 
cupiejc;  ^d  if  pot,  be  CQiddaaK>t  be  liabfe  to  ^beipaywest  of 
poor  rates*  or  be  cbai:eeable  to  then?  relief*  TheipIaintifiB, 
therefore,  must  be  considered  ^sstraaeemiA  poinl.of  in- 
terest ^  and  ^Itho^gby  in  the,  Mayor  of  Catitgleiol^  t.  Pa#4l- 
«pitj  it  waa.heldy  .that  tboae^coven^nta  alokie  wbicbitend  di- 
f^^tlyi.andnot  inerely  tbiougb  the  interrention  of  colla^ 
t^ral  causes^  tp.improve  the  estfitei  run  with  the  tandt  yet 
hei^i  as  was  said  i(i  the  argumeot  in  that  joase»  the  questicm 
ia  blended  with  the  gejieral  polipy  of  the  conntryi  which 
may  be  affi^^tad  by  a  stipulation  not  to  employ  aervants 
out  of  other  parishes  or  districts. 

.  Mr*  Serjemt  Wilder  in  repty.-^AUhmigh  it  baa  been 
xoaiply  contended,  that  the  covenant  is  vmd,  its  tendency 
beii^  in  restraint  of  trade,  and  the  opiaicm  of  Mn  Jnstiee 
ShchiQue  has  been  relied  on  m  aopport  of  that  objection, 
who  says  (a):  *'  That  tb^  practice  of  accumalating^ail the 
j^T  in  one  common  work?hou<e,.puta  the  sober  and  dfl»> 
gent  If  ppn  a  level  with  those  who  are  dissohite  asdidle V'^ye^ 
if  such  work-houses  were  not  established,  the.inereiaae  of 
poor  rates  would  be  incalculaUew  The  defendant  coidd 
not  carry  on  his  trade,  unless  he  occupied  the  premises 
demised ;  and  if  he  took  them  in  the  expectation  of  its 
being  a  beneficial  occupation,  ha  must  also  be  Subject  to 
the  restrictions  imposed  on  him  by  the  terms  of  the  lease. 

ifi)  1  Bl.  Com.  361. 
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Thb  €<wfft  trflt  pi^Bttiiie  th^t  tli^rfe'  Was  a  redsohaWe      ^1829, 

'ooin«ter«ticMi  ftnr  ibe  defeivAaTit^s  entering  into  the  cove- 

«iaftty  as  in  ttomerv.  Aihford.  ^  There  is  ndtMng  it  shew  that 

ka^  mocmfmAfSiiot  w  injury  vnXi  result' id  die  public  from 

)the  iDC#odiictiM  ^f  Ibe  cdvenisnt,  as  it  is  confined  to  the 

ittdraMlifying  th^paArlsh  against  any  pauperb  which  this  lessee 

wgktricsnik^  to  t^eeOIne  chargeable.    It  therefore  depeYi3«- 

fiA  on^fafalaQfo  aklie^  and  he  Ihight  eihpToy  pbo^  within  the 

-fbrisbjibmieharinlinner  As  not  to  entitle  thiem  to  gain  a 

aettieAiiMit  by  su^h  service.    Although  it  is  'said*  that  the 

vctioM'  1%  impiroperly  brought  by  the  executors'  of  the 

ysi^or,  yet  there  is  no  weight  in  the  obj^ction^  as  the  co^ 

f«nianl  ir  i^  personal  covenant/ and  does  not  ^un  with  the 

iaod^  and  alf  the  contraet  was  made  for  the  personal  benefit 

of  the'te«tator»  his  executors  are  entitled  to  sue' for  k  breach 

of  it  aftet  bis  death.    Again^  it  has  been  urged  thai  the 

CQTenfliii  liM  »  tendeney  to  induce  the  overseets  of  the 

poor  to  misapply  the  funds  which  are  raised  fbr  their 

support;  yetj  that  is  a  remote  circumstance,  and  it  is  not 

to  beassnnted  that  it  would  induce  the  parish  ofiieers  to 

be  guilty  of  a  breach  of  duty.    A  question  nearly  similar 

to  the  present  was  brought  before  the  Court  of  King's 

J3m$ekf  m  the  case  of  Hill  v.  Eastu^  (a),  oh  d^sfchtirrer  to  a 

coT^DADt  tfontained  in  the  condition  of  a  bond  giveh  b^ 

tke  overseers  of  one  parish  to  tlie  overseers  of  another, 

to  indemnify  the  htter  from  all  costs  which  tntght  be  in« 

airted  by  tJlem,  by  veason  of  a  person  having  apprenticed 

hiiki»lftoa  pariahioner,  and  who  might  thereby  become 

ehargedble  to  the  parish  f  and  none  of  th^  objedtioiis  now 

miaed  were  resorted  to  in  that  ease,  and  the  Court  held 

tJb^  eovenant  to  be  bindii^* 

,    .  •     :      •  Cur.  tidv.  vttlt 

I  Lord  Chief  Justice  TrNDAit  now  ddiivered  the  judg^ 
menttof  the  Court  as  follows:—^ 

(a  See  post,  470. 
HH2 


408  CASES  IN  ifeimilr  tBftvi)  ' 

»829.  ThepIftitriiflSiiaedarfedkcoirenaht;a8'^4e^ 

Henry  Strachey^  u^n  au'lndtotttre  of  devils,  Meairteg 
^dte  the  l£th  MatcK^  1790,  and  made  belwaei»  thef  tiM 
Sir  Henry^  ot  the  one  part;  and  the  defeiidafil,  ^4lie 
other  part;  by  which  certain  pretiiidet  m  the  paHA  of 
Etm  were  demised  to  the  defendant,  for  a*  tierm  hot  yet 
expired,  and  the  indenture  contained  a  covenant,  b^ 
which  the  defendant,  for  himself,  tiis  exeeutoM,  admiifi^ 
trators,  and  assigns,  did,  in  and  by  thesind  iodentttrei  eove^ 
nanti  promise,  and  grant  to  and  witb  the  said  Sltifenryt 
his  Iieirs  and  assignsi  (smon^t  other  things),  ihafc^e,  the 
idef»idant,  his  eitectttors,  administrators,  or  astf gfaa;  sAkMilH 
and  would,  from  time  to  time,  9nd  nt  aUtfanciS  Afe#eaftift 
fliBy  and  deai^ly  indemu^^nd  save  harmlesiitb^  'ohitsttfe' 
Wttr&iis  and  overseers  OJP  the  poor  ^1li0paiiabM>f^JBtis 
jRnr  the  time  being,  and  all  and' singulai^  other  ^  owners  aiM 
occupiers  of  lands  mid  tenemenls,  ^md'  the  ilAaMtanta  of 
or  within  the  parish  of  Elm  fbrtbo  tim^  b^«g»  0f  and 
from  dl  manner  of  costs,  rates,  taxes,  assessmenUt  aiMl 
charges  whatsoever,  for,  or  by  imsAn  or  means  ^  the 
defendant,  his  eiecators,  admmistfsftors^  iQift  asstgns^  tsUng 
an  apprentice  or  servant^  who  iboidd  thereby  gi^a  aet^ 
Uement  within,  or  become  cbargeaMe'  «o«  die- 'pariah  of 
JS/m aforesaid;  and  then  assigned  dKS  ahrtmeh^  tilialllie 
defendant  would  not  mdenmify  and  save  harmless  liia 
churchwardens  and  overseers  of  the  poor  of  the  paiMi  of 
Ekn^  from  all  costs  by  reason  of  liis  taking  an  apprensioe 
or  servant,  who  lihould  thereby  gain  a  settltavsnt;  biA  ^a 
the  contrary  thereof,  he,  the  defendant,  after  the  maUng 
of  the  said  indenture,  and  after  the  death  of  the  said  9it 
Henry 9  and  during  the  continuance  of  die  said  term,  to  witt 
on  the  1st  December ,  18S6,  took  a  certiun  servant,  to  wit, 
one  William  Ldnsdoume,  within  the  true  intent  and  mean^ 
ing  of  the  said  ihflenture;  and  the  md  WilUam  Lom- 
dawne,  by  reason  of  his  being  sodi  servant  to  the  defend- 
ant,  did  gain  a  settlement  withih  the  pai^ish  of  jBIsi  afore- 
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«ai4  waA  within  the  tme  inUmi  and  mewitiig;  of  the        J889. 
Mid  uidevtufOi  to  wHj  in  tke  parish  nforesiud,  ia  the 
CDWty  afoniiaidt  4iidj  ha?iRg  gained  tupb  «  setdemep^ 
beome  ebargepible  to  the  parish  of  Elm. 

Th^  defeadant  pleaded  several  pleas  in  bar,  to  the  last  of 
whiQb  diere  was  a  demuraerand  joinder  f  and  the  question 
wbidi-  ultimately  arose  wasj  whetber  the  covenant  waa 
aviltd  eovenant  in  law»  It  was  coBtended»  on  the  part  of 
the  de£sndaiit*^^rWr  that  the  plaintiffs  had  no  interest 
wliJdl^  eoutd  aiithoriao  them>  to  m^ntain  an  action;  and 
s^eam^tJlbBt.  the  oovenanl  was  void»  on  the  grounds  thai 
ia  waa^tmrepaonahlef  that  it. was  in. restraint  of  trade;  an4 
iicajmt  tltepa^'ofithe  po<Me  laws;  ioawniirji^t  as  it  took 
•My (ffomf  the  oifeiMevs  any  mason  far  eamomiy^  and  was 
fayitEiona  to  the  poor  themaekrts:  hut  .»e  do  not  rtiink 
tfiat  any.of  the  ol^otions  arenaintaiot^ble.  As  to  th^ 
jira#,  dte  aatenanti  being  an  eipiwsa  covenaoot  with  th^ 
ttaonir^  and  nod  being  a  covenant  mnidng  with  the  land^ 
aaaqtion  lies  fpr  ibe  breach  thereof^  in  the  nan^e  of  the 
pentomd  xepieaentatifea  of  the  covenantee,  who  becqae 
Inialeea  for  thepeisoosi  whoever  they  may  be^  who  ane 
beaefii^Iy  interested  in  th0.perfonnance  of  tfaecovepaat* 

Aa.  to  the  olgectiona  to  the  covenant  itself  we  do  nft 
think  th^  any  of  the  consequences  abo,ve  stated  flow  ep 
naturidly  ai^d  necessarily  from  the  observapo^.o^  this 
eofianant,  as  to  caP  upon  the.  Court  to  hold  it  to  be 
void.  It  ia  not  contended  ,  that  the  coyenant  is  illegal 
an  she  groimd  of  the  breach  of  any  direct  rute.of  law^  pr 
the  diaect violation  of  a^y  stalute^  and  wethiuk^tbat^to 
boU  it  to  be  vpid  on  the  ground  of  its  impolicy  or  incon- 
vaaieneei  we  ought  to  be  elearly  satisfied  that  the  per- 
iMemaDoa  of  it  would.be  necesaarily  attended  ^ith  in^ 
jury  oc  incos^venience  to.  the  public*  But  such  is  not 
the  case.  There  is  notbing  in  the  covenant  which  will 
prevent  the  poor  generally  from  being  employed  by 
the  defei^ants  he  may  employ  as  servants  or  appren- 
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1829.  tioes  the  poor  of  that  parish,  who  iniiy  be  suflicieiit  for 
the  servipe  of  thf  mill;  he  may  employ  in  those  capa« 
cities,  the  poor  who  have  settlements  in  other  parish* 
es,  but  who  have  certificates  from  those  parishes;  or  he 
may,  in  the  case  of  seirants,  hire  them  for  a  less  period 
dian  a  year,  and  thereby  prevent  them  altogether  from 
gainiirg  a  settlement.  There  is,  consequently,  no  general 
restraint  of  the  poor  from  being  employed  in  the  service  of 
the  defendant  in  this  particular  parish;  and  as  to  any  ab« 
stract  right  in  a  pauper  to  obtain  a  settlement  in  any  parish 
be  chooses  to  select,  as  he  must  have  a  settlement  some- 
where, the  law  will  not  consider  a  settlement  in  one  parish 
rather  than  another  as  any  benefit  to  the  poor*  If  die  ob* 
jections  urged  in  this  case  had  been  entitled  to  weight,  we 
think  they  would  not  have  been  omitted  in  the  case  of 
The  Mayor  of  Congleiony.  Paitison  (a);  for  although  the 
question  in  that  case  was,  whether  the  covenant  ran  with 
the  land  or  not,  this  objection  would  at  once  have  put  an 
end  to  the  action.  In  Hill  v.  Easiaffib),  which  was  ar-^ 
gued  in  the  Court  of  King's  Bench,  m  Easter  Term,  1819, 
where  an  action  of  debt  was  brought  upon  a  bond,  con^* 
ditioned  that  the  obligors,  who  were  the  churchwardens 
and  overseers  of  one  parish,  should  indemnify  the  obli- 
gees, who  were  the  churchwardens  and  overseers  of  ano^ 
ther  parish,  and  all  the  inhabitants  of  that  parish,  from 
all  costs,  charges,  and  expenses,  which  might  be  incurred 
by  the  latter  parish,  by  reason  of  one  Stevenson  having 
put  himself  apprentice  to  one  Moorey  in  the  latter  parish: 
the  Court  gave  judgment  for  the  plaintiffs,  and  some  of 
the  objections  above  raised  would  have  applied  as  well  to 
that  case  as  to  the  present.  Upon  the  whole,  therefore, 
we  think  that  judgment  should  be  given  for  the  pkintiffs. 

Judgment  for  the  plaintiffs. 

(a)  10  East,  2a0.  (6)  Not  reported. 
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A  RULE  nisi  Was  obtained  by  Mr.  Serjeant  Cross,  on  a  A  #ritof  <efte- 
fbriner  day  m  this  Term,  that  the  writ  of  testatum  capias  ^^.J^JJlf 
std  respdndendurh  which  had  been  issued  in  this  cause,  wm  directed  to 

,  .  the  Chamber - 

flkighibd^fctdside  upon  the  ground  of  irregularity  of  service-  lainofthecoun- 
^ndt^dtfehdant.  The  motion  wks  founded  on  ah  affidavit/  ch^^Ld 
which  stated;  that  the  writ  was  directed  to  the  Chamber-  "7*5^^  **•• 

.  plaintifTs  altor- 

laui  of 'the  county  palatine  of  Chester,  commanding  him,  ney  upon  the 
in  the  tistial  terms,  that,  by  writ  under  the  seal  of  the  redded  wuhln 
ebunty  palatine,  to  be  directed  to  the  Sheriff  of  the  said  ^*^^^«^^!* 
county;  the  Chamberlam  should  command  the  Sheriff  to'  regui*'.  m  the 

plaintiff's  attor- 

take  the  defendant.  ney  did  not  pro* 

That  thd  plaintiTs  attorney  served  the  defendant,  who  beriain'.miT' 

resided irithin  ike  eity  of  Chester,  with  a  copy  of  the  ori-  gheria  ofthe 

ginat  writ,  without  having  procured  the  Chamberlain^s  county  of  that 

mandate  to  the  Shcfrifis  of  the  county  of  the  city.  Court  Kt  aiide 

The  learned  Serjeant  submitted,  that  thia  was  irregular,  ^^  ''"*• 
as  the  Cfaambetlain  was  only  empowered  to  issue  his  man** 
date  to  the  Sherifls  to  take  the  defendant;  and  that  such 
mandate  should  have  been  served  on  the  latter. 

Mr«  Serjeant  Jones  now  shewed  cause,  and  submitted, 
First,  that  the  Chamberlain  had  an  exclusive  jurisdiction 
within  the  city  of  Chester,  and  therefore,  that  the  service 
of  the  writ,  directed  to  him,  upon  the  defendant  within 
the  city,  was  good  service.  Lord  Cole  says  (a),  **  the  coun- 
ty of  Chester,  (wherein  the  city  of  Chester  is  now,  and  by  a 
good  time  past  hath  been,  a  county  of  itself),  of  very  an- 
cient time  before'  the  reign  of  King  Hen.  8,  hath  been, 
and  yet  is,>  a  county  palatine,  with  oth^r  members  there- 
unto belonging;  and  so,  from  time  to  time,  hath  been  re- 
ceived and  allowed  in  the  law.     And  that  by  the  like  time 


(a)  4th  Inst.  212. 
VOL.  in.  1 1 
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of  antiquity  and  continuance,  there  hath  been  and  yet  is 

The  Etfi  of    ^^  ^^®  ®*^^  county  palatine  one  principal  or  head  officer, 

SHRBWiBORT    called  the  Chamberlain  of  Chester,  who  hath,  and  ever 

Hatcrofx.     had,  all  juriadictions  belonging  to  the  office  of  a  Chancel-i 

kr,  within  the  said  county  palatine.** 

Secondly t  although,  in  WUUams  v.  Crregg  (a),  it  wa» 
held,  that  a  capias,  directed  into  Kent,  could  not  be  welt 
served  in  the  Cinque  Ports,  and  the  Court  there  sMd,  that 
writs  o(  capias  directed  into  one  county  cannot  be  serv- 
ed in  another;  yet  the  reatfon  assigned  was,  that  they  were 
nade  out  by  difierent  officers,,  and  that  it  would  make  con- 
siderable confusion,  if  a  writ  issued  into  one  county  might 
be  served  in  another*  That,  however,  was  not  the  case 
here: — and  as  the  writ  was  directed  to  the  Chamberlain, 
who  was  the  proper  officer,  and  had  exclusive  jurisdiction 
within  the  city  of  CheHer,  the  plaintiff's  attorney  need  not 
have  procured  the  Chamberlain's  mandate  to  the  Sheriffs; 
and  as  the*  defendant  was  merely  served  with  a  copy  of 
the  writ  by  the  plaintiff's  attorney,  there  was  no  breach 
of  duty  by  the  officer  of  the  Chamberiain  or  of  the  She- 
riffs; and,  consequently,  the  defendant  ought  not  to  be  al- 
lowed to  raise  a  technical  objectioh  to  the  service  of  the  writ* 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
rale  must  be  made  absolute.  The  writ  served  upon  the 
d^endant  was  directed  to  the  Chamberlain  of  the  county 
palatine  of  Chesierj  commanding  him,  that,  by  writ  umi^r 
the  seal  of  the  county  palatine,  to  be  duly  made  and  di- 
rected to  the  Sheriff  of  the  said  county  palatine,  he,  the 
Chainberlain,  should  command  the  Sheriffs,  to  take  the  de» 
fendant.  Instead  of  this,  the  plaintiff's  attorney  did  not 
take  the  writ  to  the  Chamberlain  for  the  purpose  of  pro- 
curing his  mandate  to  the  Sheriffs,  but  served  the  defend- 
ant with  a  copy  of  the  original  process  issued  out  of  this 

(a)  7  TauDt.  23a 
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Court.  If  the  Chamberlain  had  issued  his  mandate  to  the 
SheriflP  of  the  county,  it  would  have  been  irregular^  as  the 
defendant  resided  within  the  city,  which  is  a  county  of  it-  Shrewsbury 
self,  and  the  mandate  should  have  been  issued  to  the  hatcroft. 
Sheriffs  of  the  county  of  that  city.  As,  therefore,  the  plain- 
tiff*'s  attorney  neglected  to  take  the  intermediate  step  of 
procuring  the  Chamberlain's  mandate  to  the  Sheriffs  of 
the  city,  by  virtue  of  which  alone  the  defendant  could^  be 
made  liable  for  contempt  in  not  obeying  the  process,  the 
service  of  the  writ  in  question  was  irregular. 

Mn  Justice  Park. — By  the  writ,  the  Chamberlain  was 
commanded  to  command  the  Sheriff^  of  the  county  of  Ches- 
ter to  take  the  defendant;  and,  as  the  Chamberlain  did 
not  isRBue  his  mandate  for  that  purpose,  the  service  of  the 
ori^nal  process  on  the  defendant  was  irregular,  as  the 
Sheriffs  of  the  city  of  Chester,  and  not  the  Chamberlain, 
bad  the  duthority. 

Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselee. — As  the  defendant  resided  with- 
in the  city  of  Chester,  the  service  of  the  original  process 
on  him  there  was  clearly  irregular,  the  plaintiff^s  attorney 
not  having  taken  the  intermediate  step  of  obtaining  the 
mandate  of  the  Chamberlain  to  the  Sheriffs  of  that  city. 

Rule  absolute  (a). 

(a)  In  Bracebri€^e  v.  Johntan^S  Moore,  it  was  held,  that.  If  the 

B.  Moore,  237,  a  writ  of  capias  writ  be  directed  to  the  Sheriff  in 

directed  to  the  Chamberlain  of  the  first  instance,  instead  of  to  the 

Chester,  commanding  him  to  take  Chamberlain,  and  he  cause  the 

the  defendant,  ivas  held  to  be  ir-  party  to  be  arrested,   it   is  no 

rq^ulAr  and  void;  as  he  is  only  ground  for  setting  aside  the  writ, 

empowered  to  issue  his  mandate  as  the  Sheriff  is  the  proper  officer 

to  the  Sheriff  for  that  purpose,  to  execute  it. 
Bat  in  Othome  r.  Hancock,  12  B. 

I  i2 
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Wedvesday, 

Jultf  sth.  Hammond  v.  Teaouk. 

To  a  declaration  1  HIS  was  an  BCtion  of  assumpsit.  The  declaration  con^ 
for  mmey'ient,  Gained  cotuits  for  money  lent,  money  paid,  and  money  had 
money  paid,  and  and  received  by  the  defendant  to  the  plahitiff*s  use, 

money  had  and  ^  ^ 

received;  the  Mr.  Serjeant  Russell,  on  a  former  day  in  this  Term, 

not  allow  the  obtained  a  rule  nisi,  to  plead  several  matters,  vix.  Jirsij 

pf^dfirLriMm  ^^^  general  issue,  and  secondly,  that  before  and  at  the 

oitumptit;  and  said  several  times  in  the  first,  second,  and  last  counts  men- 

stcoHdium  that 

the  plaintiff  and  tioned,  to  wit,  ou  &c.  aforesaid,  at  London^  aforesaid,  die 
penon^had  be-  pl^i^^i^j  ^nd  divers  Other  persons,  had  entered  into,  and 
cometharehoid-  bccome,  and  thcn  were  shareholders  and  partners  toffe- 

era  and  partners  ,  ,  '^       .  ^ 

in  a  certain  ther,  in  a  certain  partnership  or  Company,  called   the 

thtTthe  several  CornwoU  and  Devonshire  Mining  Company,  and  remained 

ha™hien!^n°  *^^  Continued  such  partners  for  a  long  space  of  time,  to 

paid,  and  had  wit,  from  theucc  hitherto ;  that  the  said  several  sums  of 

and  received  by  111.11  iiii 

the  defendant,  money  SO  alleged  to  have  been  lent  and  advanced,  and 
i»e,  \imWni*  P*^^>  ^^^  o^**  •"^  expended  by  the  plaintifiT,  to  and  for 
paid,  and  had      the  use  of  the  defendant,  and  had  and  received  by  the 

and  received  by  -  1  1 

the  defendant  defendant,  to  and  for  the  use  of  the  plaintiff,  were  lent 
partners^inthe  ^^^  advanced,  and  paid,  laid  out,  and  expended  by  the 
STtowar'cUthe  P^*^"*'^^  ^^^  ^^d  and  received  by  the  defendant,  and  the 
purposes  and  said  Other  partners  in  the  said  Company  or  partnership,  for 
Company ;  that  &nd  towards  the  purposcs  and  concerns  of  the  said  Company 
oamcand^were  ^^  partnership ;  and  the  said  several  sums  then  and  there 
P»'5®D'***'°^*'  became  and  were  part  of  the  stock  and  effects  of  the  said 

and  effecU  of        _  •  .  ,   1 

the  Company,  Company  or  partnership,  and  became  and  were  common 
mon^rdut^*  ^^  ^  ^^  partners  and  shareholders  therein,  to  wit,  at 
irireh3de«       I^ndon  aforesaid. 

therein:  as  the 

PTrin'cAdeSce      Mr.   Serjeant   Wilde   and  Mr.  Serjeant   Merewether 

uSd«^"Sin"  "0^  shewed  cause.— The  plea  is  bad  in  substance,  and 

rai  issue.  ought  uot  to  be  put  on  the  record;  and  even  if  it  were 

good,  the  defendant  would  gain  no  time  or  advantage  by 
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pleading  it.  All  that  can  be  given  in  evidence  under  that  ^^ 
plea  may  be  proved  under  the  general  issue,  and  the  plea, 
ifallowedy  would  be  most  injurious  to  the  plaintiff,  as  it 
would  tend  to  embarrass  him;  and  it  would  be  difficult  to 
take  issue  upon  it,  as  it  sets  up  several  and  distinct  defences 
to  each  count;  and  the  replication  must  either  be  bad  for 
duplicity,  or  admit  some  of  the  facts  stated  in  the  plea.  The 
names  of  the  partners  should  have  been  stated ;  and,  as  the 
plea  is  framed,  it  does  not  tend  to  narrow  the  real  question 
to  be  tried  between  the  parties;  and  as  it  merely  travers- 
es, that  the  money  was  paid,  or  had  and  received  by  the 
defendant  to  the  plaintiff's  use,  whether  it  were  so  or  not 
may  be  given  in  evidence  under  the  general  issue;  and, 
although  in  Carr  v.  Hinchliff  (a),  which  was  an  action  of 
assumpsit  for  goods  sold  and  delivered,  and  the  defend* 
ant  pleaded  that  the  goods  were  sold  and  delivered  to 
him  by  A.  JB.,  the  factor  and  agent  of  the  plaintiff, 
with  the  privity  of  the  plaintiff,  as  and  for  the  goods 
o(A.B.,  and  that  the  defendant  did  not  know  that  the 
goods  were  not  the  property  of  A,  B.;  that,  at  the 
time  of  the  sale  and  delivery,  A.  B.  was,  and  still  was, 
indebted  to  the  defendant  in  more  than  the  value  of  the 
goods;  and  that  the  defendant  was  ready  and  willing 
to  set-off  and  allow  the  plaintiff  the  value  of  the  goods 
out  of  the  money  so  due  and  owing  from  A.  B. :  it  was 
held,  that  the  plea  was  good;  yet,  it  was  on  the  grounds 
that  it  confessed  a  right  of  action,  and  then  avoided  it  by 
matter  ex  post  facto;  and  that  it  was  good  as  being  matter 
of  law,  as  it  did  not  negative  the  facts  alleged  in  the  de- 
claration, but  was  matter  of  defence  arising  out  of  the  sta- 
tute of  set-off.  So,  in  the  subsequent  case  of  Maggs  v. 
Ames  (6),  the  plea  did  not  deny  the  plaintiff's  right  of 
action,  or  the  facts  stated  in  the  declaration,  but  was 


(a)  4  Bam.  &  Cress.  647  j  S.  C.  (6)  1  Moore  &  Payne,  294; 

7  DowL  &  Ryl  42.  S.  CA  Bing.  470. 
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1829.  matter  of  defence  in  law,  arising  out  of  the  statute  of  frauds. 
Here,  however,  the  defendant  traversed  all  the  aUegatioos 
in  the  declaratioD,  vix.  that  the  monies  were  lent,  or  paid, 
or  had  and  jrecdved  by  the  defendant  to  the  plainti^s  use, 
but  that  such  payments  were  made  for  the  purposes  of 
the  partnership  concern,  and  became  part  of  the  stock  of 
the  Company.  The  plea,  therefore^  raises  two  distinct  is- 
sues; it  does  not  confess  the  plaintiff's  right  of  acticm, 
and  avoid  it  by  matter  ex  post  facto;  nor  does  it  answer 
such  right  by  piatter  of  law. 

Mr,  Serjeant  Russell  in  support  of  his  rule. — The  plea 
is  warranted  by  precedent,  and  may  be  supported  on  the 
authority  of  adjudged  cases.  In  Chitty  on  Pleading  (a), 
there  is  a  form  of  a  plea  in  bar,  in  assumpsit^  that  the 
contracts  mentioned  in  the  declaration  were  made  by  the 
defendants  jointly  with  one  of  the  plaintiffs,  and  i^ot  by 
the  defendants  separately ;  and  in  Moffait  v.  Van  Mittin- 
gen  (6),  a  plea  in  abatement,  to  the  same  effect,  ivas  held 
good  on  demurrer;  and  Mr.  Justice  Buller  said — ''The 
promise  was  made  jointly  with  one  of  the  plaintiffs.  How 
can  he  sue  himself  in  a  Court  of  law?  It  is  impossible  to 
say  that  a  man  can  sue  himself.*' 

[Lord  Chief  Justice  TindaL—Ther^,  the  defendant  did 
not  plead  the  general  issue.] 

But,  in  the  case  of  Mainwaring  v.  Newman  (c),  a  plea,  si- 
milar in  terms  to  this,  was  pleaded  together  with  the  general 
issue,  and  Lord  Eldon^  in  delivering  the  judgment  of  the 
Court,  recognized  the  case  of  MoffiUt  v.  Van  MiliingenB 
and  said,  it  was  unanswerable;  and  in  Holmes  v.  Hig^ 
gins  {d),  where  a  number  of  persons  were  associated  toge- 
ther for  a  common  purpose,  and  the  plaintiff  and  defend- 
ant were  both  members  of  the  association,  it  was  held,  that 

(fl)  Vol.  2,  2nd  E4it.  471.  {d)  1  Barn.  &  Cress.  74;  S.  C.  2 

(6)  2  Bos.  &  Pul.  124,  n.  (r).         Dowl.  &  Ryl.  196. 
(c)  Ibid.  120. 
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they  were  partnersj  and  Lord  Chief  Justice  Abbott  said 
— ^''  The  defendant  might  have  pleaded  that  he  und)er- 
took  jointly  with  the  other  subscribers.*'  This  plea, 
therefore,  is  well  pleaded,  and  will  save  unnecessary  ex- 
pense, as  it  tends  to  narrow  the  evidence,  and  confine  the 
matters  in  issue  between  the  parties  to  a  single  point. 

Lord  Chief  Justice  Tindal. — By  refusing  this  applica- 
tion of  the  defendant  to  plead  several. matters,  we  shall 
not  abridge  or  deprive  him  of  any  portion  of  his  defence, 
because,  all  which  he  purposes  to  place  on  the  record  in 
the  last  plea,  may  be  given  in  evidence  under  the  general 
isslie.  It  is  said,  that  if  we  allow  the  ptea  to  stand,  it  trill 
avoid  unnecessary  expense,  by  compelling  the  plaintiff  to 
take  issue  on  one  specific  fact;  and  although,  possiblyi 
one  issue  might  be  tiiken,  we  ought  not  to  involve  the 
plaintiff  in  difficulty  or  perplexity ;  and  it  is  certainly 
doubtful  whether  all  the  facts  alleged  in  the  plea  may  be 
answered  by  a  single  replication.  Although  in  Carr  v. 
HinchUffi  Mr.  Justice  Bayley  said  {a)—**  I  am  not  prepar- 
ed to  say,  that  the  plaintiff  might  not  have  framed  his 
replication  so  as  to  put  in  issue  both  the  sale  by  the  fac- 
tor as  alleged  in  the  plea,  and  the  debt  stated  to  be  due 
from  him  to  the  defendant.  Those  two  facts  constitute 
one  matter  of  defence,  and  the  replication  suggested 
might  probably  be  supported  by  the  cases  of  Robinson  v. 
Rayley  (i)  and  O'Brien  v.  Saxon  (c).'*  In  Robinson  v* 
Raylefft  in  trespass  for  breaking  and  etitering  the  plain- 
tiff's close,  the  defendant  pleaded  that  it  was  parcel  of  a 
common  field,  and  that  he  had  right  of  common  there; 
and  the  replication  traversed,  that  the  cattle  were  the  de- 
fendant's cattle,  and  that  they  were  levafit  and  eouchant, 
and  commonable  cattle: — the  defendant  demurred,  as- 
signing for  causes,  that  the  replication  was  multifarious, 
and  put  several  matters  in  issue;  and  Lord  Mansjleld 

(a)  4  Barn.  &  Cress.  553.  (r)  2  Bam.  &  Cress.  908;  S.  C. 

{b)  1  Burr.  316.  4  Dowl  &  Ryl.  679. 
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19S9.  Sfdd-*^"  It  18  true,  you  must  tkke  issue  upon  a  single  point; 
but  it  is  not  necessary  that  this  single  point  should  consist 
only  of  a  single  fact/'  Yet,  faerci  the  allegations  in  the 
plea  raise  distinct  points,  on  which  separate  issues  nay  be 
taken,  and  it  is  certainly  doubtful  whether  they  can  be  all 
answered  in  one  replication.  The  defendant  might  have 
a  good  defence  to  the  count  for  money  lent,  but  not  to 
that  for  money  had  and  received;  but,  as  evidence  appli- 
cable to  all.  the  counts  may  be  given  under  the  general 
issue,  we  ought  not  to  accede  to  this  application. 
t.  •  .  .  -    .         . 

Mr^  Justice  Park. — ^The  special  plea  conts^ns  several 
distinct  allegations,  and  raises  mukifisiiious  issues^  and  it 
is  doubtful  to  which  the  replication  ought  to  be  confined* 
I  therefore  think  that  we  ought  not  to  allow  the  {^ntiff 
to  be  harassed,  when  the  defendant,  if  he  has  a  .good  de- 
fence, may  give  all  the  matters  in  evidence  under  the  ge- 
neral  issue. 

Mr.  Justice  Burrouqh.— I  am  of  opinion  that  the  plea 
amounts  in  terms  to  the  general  issue,  and  that  the  de- 
fendant may  give  in  evidence  under  that  plea  aH  that  he 
coold  avail  himself  of  under  the  special  plea. 

Mr.  Justice  Gaselee. — Before  the  passing  of  the  sta- 
tute of  uhme  (a),  a  defendant  could  only  plead  a  single 
matter  to  the  whole  declaration^  although  he  might  plead 
several  matters  to  different  parts  of  it.  But  now  he  is 
permitted,  mth  the  leave  of  the  Court,  to  plead  as  many 
BevM*al  matters  as  he  shall  think  necessary  for  his  defence. 
In  an  action  of  assumpsit,  a  defendant  may  give  almost 
every  matter  in  evidence  under  the  general  issue,  and 
minor  brimches  of  defence  are  not  to  be  considered  as 
several  matters.  But,  of  late  years,  it  has  been  the  prac- 
tice of  the  Courts  to  allow  a  party  to  plead  matters,  which 

(a)  4  Ann.  c.  16,  s.  4. 
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may  be  giTen  in  evidence  under  the  general  issue^  if  such         1829. 
matters  raise  separate  and  distinct  grounds  of  defence: 
for  instance,  the  general  issue — and  infiuicy  or  coverturci 
may  be  pleaded  together)  as  they  are  not  inconsistent  with 
one  another;  and  such  a  course  is  beneficial  to  both  par- 
ties, as  it  shews  the  plaintiff  the  ground  of  defence  on 
which  the  definidant  means  to  rely,  and  thereby  prevents 
surprise  as  well  as  the  expense  of  proving  facts  which  the 
plaintiff  might  otherwise  think  necessary.    In  the  prece- 
dents and  cases,  to  which  we  have  been  referred  by  my 
brother  Russell,  the  pleas  were,  in  terms,  merely  pleas  of 
partn^ship  between  the  plaintiffs  and  defendants;  but 
here,  the  plea  contains   several   distinct  allegations,  so 
as   to  raise  a  difficulty  and  perplex  the  plaintiff  as  to 
the  mode  in  which  he  ought  to  reply.    The  action  is 
brought  on  counts  for  money  lent,  money  paid,  and  money 
had  and  received;  and  the  defendant  has  pleaded,  that 
the  sums  alleged  m  those  counts  to  have  been  lent,  paid^ 
and  had  and  received  by  the  defendant,  were  lent,  paid,  and 
had  and  received  by  htm  and  other  partners  in  a  Company, 
of  whom  the  plaintiff  was  one ;  that  the  monies  were  applied 
towards  the  concerns  of  the  Company;  that  they  becam(^ 
part  of  the  stock  and  effects  of  the  Company;  and  that 
they  were  common  to  all  the  partners  and  shareholders 
therein.   The  defendant,  therefore,  asserts  that  these  sums 
were  no  longer  monies  lent  to,  or  had  and  received  by 
him,  to  the  plaintiff's  use,  as  alleged  in  the  declaration;  and 
whether  they  were  so  or  not,  might  be  proved  under  the 
general  issue;  and  therefore  I  am  of  opinion  that  this  plea 
ought  not  to  have  been  pleaded  with  the  general  issue ;  and 
as  the  defendant  may  give  every  matter  in  evidence  that 
may  be  necessary  for  his  defence  under  that  plea,  upon 
this  ground,  as  well  as  on  account  of  the  multifariousness 
of  the  plea,  and  the  difficulty  of  the  allegations  therein 
contained,  I  concur  with  the  Court  in  thinking,  that  this 
rule  must  be 

Discharged. 
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A,,  by  inden- 
ture, demised 
to  H.  a  certain 
wharf  acQoin- 
ing  tlie  river 
jiamei,  de- 
icribed  by  abut- 
tals, witli  liber- 
ty to  land  and 
load  goods,  to- 
gether with  all 
ways,  paths, 
passages,  ease- 
ments, pro6ts, 
commodities, 
and  appurtenan- 
ces whatsoever 


Capel  and  Another  v.  Buszard  and  Others^  Assignees 
of  William  Robinson  Jones  and  George  Jones, 
Bankrupts. 

[In  Error,] 

T^HIS  was  an  action  of  trover  for  two  barges.  The ^rsi 
count  of  the  declaration  laid  the  possession  in  the  bank- 
rupts ;^>the#«coiM{  count  was  upon  the  possession  of  the 
assignees.     Plea — Not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Teni€rden,  at 
GuildhaU,  at  the  Sittings  after  Trinity  Term,  1827,  the 
Jury  found  a  general  verdict  of  not  guilty,  for  the  defend- 
ants below  (plaintiffs  in  error),  upon  the  first  count;  and| 
upon  the  second,  a  special  verdicti  stating,  as  to  the  griev- 
ances in  that  count  mentioned,  that  before,  and  at  the 
to  the  wharf  be-  time  of  making  the  distress  thereinafter  mentioned,  W.  it, 
iwmiiiLig:^t  Jones  and  G.  Jones  had  become  and  then  were  bank- 
IJi^iaUwdiS,*  ™P^®»  *"^  ***  *®  plaintiffs  below  (defendants  in  error) 
that,  by  this  in-  had  been  duly  nominated,  chosen,  and  appointed,  their 
exciuthetue  of  assignees;  that  the  plaintiffs  below  (defendants  in  error) 
riw^nmlw*  so  bebg  such  assignees,  before  and  at  the  time  of  the 
opponite  to,  and  making  of  the  dbtress  thereinafter  mentioned   to  have 

in  front  of  the  *=*  ion  i  0    t     > 

wharf,  between   been  made,  were  lawfully  possessed,  as  of  their  own  pro- 

water^markras    V^^^V*  ^  ^^^^  assignees,  of  the  barges  thereinafter  men- 
well  when  CO- 
Teredwitli  water 
as  dry,  for  the 
accommodation 
of  the  tenants 
of  the  wharf, 
was  demised  as 
appurtenant  to 
the  wharf;  but, 

that  the  land  itself,  between  high  and  low  water- mark,  wi$  not  demised :■— Held,  that  barges  of  B., 
lying  between  high  and  low  water-mark,  and  attached  to  the  wharf  by  ropes,  could  not  be  dis- 
trained by  if.  for  rent  in  arrear  of  the  premises  demised. 


tioned  to  have  been  taken  and  distrained  by  the  de- 
fendants below  (plaintiffs  in  error).  That,  by  a  certain 
indenture,  bearing  date  the  9th  March,  1816,  and  made 
before  the  said  tV.  R.  Jones  and  G.  Jones,  or  either  of 
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tfaem,  became  bankrupt^  between  one  nomas  Broum  of 
the  one  part{  mi  the  said  W.  R,  Jones  md  G.  Jwes  of 
the  other  part;  the  said  Thomas  Broum  demised*  leaa- 
edf  jNid  to  farm  let»  unto  the  said  W..  R.  Jones  wd  (7, 
JomsSt  all  that  wharfs  grpiand,  and  premises  next  the  river 
Thames;  and  also»  all  that  capital  brick-buik  warehouse 
of  three  floors,  erected  and  built  thereon,  abutting  north 
on  the  river  Thames,  east  on  the  premises  Mn  the  occupa* 
tion  of  T.  Hockton,  south  on  the  street  cartway  and  com- 
mem  highway  leading  from  Piekh'fferring  Stairs  to 
Horsley^down  Stairs,  snd  west  on  the  Fit^fooiviay»  or 
lAttle  Wharf  for  landing  goods,  and  certain  other  pre- 
mises in  the  said  indenture  more  particularly  mentionedi 
together  with  free  liberty  for  them,  the  8«iid'  W.  R.  J^nes 
and  G.  Jones^  theil*  executors  and  administrators,  during 
that  demise,  to  land  and  loiid  goods,  wares,  and  merchan* 
dizes,  in  common  with  the  rest  of  the  tenants  of  the  said 
T.  Brown,  at  the  said  Five-footway  or  little  Wharfs 
fronting  the  river  Thames ^  together  with  all  cellars,  soUars, 
rooilw,  chambers,  ways,  paths,  passages,  lights^  easements, 
profits,  commodities,  advantages*  and  appurtenances  what- 
soever to  the  said  wharf,  ground,  warehouse,  and  premises, 
or  any  of  them  belonging,  or  in  anywise  appertaining:— <To 
hold  the  same  premises,  with  their  and  every  of  their  ap- 
purtenances, unto  the  said  W.  R.  Jones  and  G.  Jones, 
their  executors,  administrators,  and  assigns,  from  the 
25th  day  oi  March  then  last  past,  for  and  during  and  unto 
the  fill!  end  and  term  of  thirteen  years,  at  the  yearly  rent 
of  A65/.,  clear  of  the  land-tax  and  all  other  taxes,  by  equal 
quarterly  payments,  payable  unto  the  said  T  Broum  dur- 
ing such  part  of  the  said  term  as  he  might  happen  to  live, 
and,  from  and  after  his  decease,  unto  the  person  or  persons 
who  for  the  time  being  should  be  entitled  to  the  freehold 
of  the  premises. 

The  Jury  then  found,  that,  by  the  said  indenture,  the 
exclusive  use  of  the  land  of  ffie  river  Thames,  opposite 


1829. 


4AS  CASES  IN  TRINITY  TBRH| 

to  amd  infrcnt  of  the  said  wharf  ground^  and  premUeSf 
between  high  and  low  water-mark^  as  well  when  covered 
withwater,as  dty^  for  the  accommodation  of  the  tenants  of 
liie  wharf,  woe  demised  ae  aippwrtenaM  to  the  said  wharf, 
ground  and  premises,  but  that  the  said  land  itself ^  between 
high  and  low  water^mark^  was  not  demised: — that,  before 
and  on  the  13th  of  November,  1826,  the  sum  oi  5I&5L  of 
the  rent  aforesaid  was  in  arrear  and  unpaid ;  and  that,  on 
that  day^  and  at  the  time  of  making  the  distress  therein- 
after mentioned,  the  two  barges,  the  property  of  the  pbun- 
tiffs  below  (defendants  in  error),  as  such  assignees  as 
afereaaid,  were  attached  by  ropes,  head  and  stem,  to  the 
wharf-ground  afimesaid,  and  were  lying  and  being  on  that 
port  of  the  ri?er  Thames  opposite  to  and  in  front  of  the 
said  whiirf'ground  and  premises,  and  between  high  and 
low  water^^mark,  the  exclusive  use  of  which  was  demised  as 
qfore9Sid:*^^xiA  that  the  defendants  below,  (plaintifis  in 
error),  on  the  said  ISth  oi November,  as  the  bailiffs  of  the 
person  who  was  then  entitled  to  the  freehdd  of  the  said 
wharf  and  premises,  and  was  duly  authorized  by  law  to 
distrain  for  the  said  arrears,  seized  and  took  the  sud  two 
barges,  as  and  for  a  distress  for  the  said  arrears  of  rent, 
and  shordy  afterwards  sold  and  disposed  of  the  same  to 
satisfy  such  arrears.  But  whether  or  not,  upon  the  whole 
matter,  &c*  &c. 

This  cause  was  first  tried  before  Lord  Chief  Justice 
Best,  at  GuildhaU,  at  the  Sittings  after  Michaelmas 
Term,  1886^  when  his  Lordship  directed  a  nonsuit,  and 
this  Court,  in  Easter  Term,  1827,  discharged  a  rule 
which  had  been  obtained  for  setting  it  aside,  they  being 
of  opinion  that  the  barges  might  be  distrained  (a).  The 
plaintiffi(  then  brought  an  action  in  the  Court  of  King*s 
Bench,  which  came  on  for  trial  before  Lord  Tenterden, 
at  the  Sittings  after  TWitt/y  Term,  1827,  when  the  Jury 

(a)  See  4  Biog.  137- 
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fonnd  the  above  special  verdict;  and  after  afgumeot  in 
Bane,  in  Eagter  Term,  1828,  the  Court  of  King's  Bench, 
after  taking  time  (a)  to  conrider,  gave  judgment  fer  the 
plaintiffs  below:  upon  which  a  writ  of  error  was  broo£^t 
in  this  Court. 

The  case  came  on  for  argument  in  the  last  Hikny 
Term. 

Mr.  Starr,  for  the  plaintiffs  in  error  (defendants  be-^ 
low).  The  special  verdict  finds,  that  the  exdusive.o^eof 
the  land  of  the  riyer  Thames,  opposite  to  and  in  front  of 
the  wharf  and  ground  on  which  the  barges  were  distrain-* 
ed,  was  demised  as  appurtenant  to  the  wharf;  and  although; 
Lord  Tenierden,  in  delivering  the  judgment  of  the  Court^ 
below,  said,  that  it  was  difficult  to  understand  what  was 
meant  by  that  part  of  the  special  verdict  which -finds  thai 
the  exclusive  use  of  the  land  was  demised  as  appurtenant 
to  the  wharf,  but  that  the  land  itself  was  not  demised;  yet 
the  finding  is  intelligible  and  capable  of  explanation.  .Lord 
Coke  says  (6):  ^'  If  a  man  hath  twenty  acres  of  land,  and 
by  deed  granteth  to  another  and  his  heirs  vesiuram  terras, 
and  maketh  livery  of  seisin  secundum  Jarmam  charta,  the. 
land  itself  shall  not  pass,  because  he  hath  a  particular 
right  in  the  landv  for,  thereby  he  shall  not  have  the.housesr 
timber-trees,  mines,  and  other  real  things,  parcel  of  th& 
inheritaBce,  but  he  shall  have  the  vesture  of  the  land, 
(that  is)  the  com,  grass,  underwood,  sweepage,  and  the 
like,  and  he  shall  have  an  action  of  trespass  quare  cAm^ 
sum /regit.  The  same  law,  if  a  man  grant  herbagium  terrw, . 
he  hath  a  like  particular  right  in  the  land,  and  shall  have 
an  action  quare  clausumf regit  z-^\>}xt,  by  grant  thereof,  and 
livery  made,  the  soil  shall  not  pass,  as  is  aforesaid." 
Again,  Lord  Coke  says  (c) — *'  If  a  man  take  a  lease  of  thee 

(a)  8  Barn.  &  Cress.  160;  S.  C.  (6)  Ck>.  Lit.  4  b. 

2  Man.  &  Ryl.  206.  (c)  Ibid.  47  b. 


464  CASES  IN  TRINITY  TBRM, 

1829.  herbage  of  his  own  land  bjr  deed  kideBtedy  tbtfer  is  nd 
conclusion  to  say,  that  the  lessor  had  notbi^g  in  the  land» 
because  it  was  not  made  of  the  land  itself." 

[Lord  Chief  Justice  Best. — Lord  Coke  also  says  {my^ 
"  If  a  man  demiseth  the  vesture  or  herbage  of  his  land,  he' 
may  reserve  a  rent,  for  that  the  tiling  is  maynorable,  and 
the  lessor  may  distrain  the  cattle  upon  the  land."] 

Here,  the  Jury  have  found  an  exclusive  use  of  the  land, 
which  may  be  inferred  from  acts  of  enjoyment,  such  as 
making  beds  for  the  barges,  or  clearing  out  the  mud  af 
low  water«  Although  it  is  an  established  rule,  that  land 
cannot  be  appurtenant  to  land,  yet  a  lessor  may  have  such 
a  tangible  interest  as  to  support  a  distress,  as  in  the  case 
of  vesture  put  by  Lord  Coke;  and  although  he  says  (&): 
"  Prescription  doth  not  make  any  thing  appendant  oi^ 
ifppnrteiiant,  unless  the  thing  appendant  or  appurtenant 
agree  in  quality  and  nature  to  the  diing  whereunto  it  is 
appendant  or  appurtenant,  as  a  thing  corporeal  cannot  pro- 
perly be  appendant  to  a  thing  corporeal,  nor  a  thmg  incor- 
poreal to  a  thing  incorporeal.'*  Yet  Mr.  BuHer,  in  his 
note  to  this  passage  says  (e) — ^'  This  position  is  not  true« 
It  sometimes  fails  as  to  things  appurtenant  The  true 
test  seems  to  be  the  propriety  of  relation  between  the 
prineiptd  and  the  adjunct;  which  may  be  found  out  by 
considering  whether  they  so  agree  in  nature  and  quality,  as 
to  be  capable  of  union  without  any  incongruity  (c/)."  Now 
bene,  the  principal  is  the  wharf,  and  the  esclusiv'e  right 
to  use  the  land  as  found  by  the  Jury,  is  th^  a^^umei. 
Th^  both  agree  in  nature  and  in  quality,  and  are  capa- 
ble of  union  without  incongrtiity.  But  this  ia  such  an 
exclusive  use,  that  it  may  be  made  the  subject  of  an  ac- 
tion of  trespass  quare  clausum /regit,  although  the  land 
itself  be  not  demised.     In  WiUofk  v.  Matkreth  (<?),  where 

(fl)  Co.  Lit.  47  a.  {b)  Ibid  121  b.  (c)  Note  176. 

{d)  Sec  1  Ventr.  386.  (e)  3  Bunr.  1824. 
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the  plaintiff  had  an  exclusire  right  to  dig  turves^  Lord  1639*. 
Mansfield  held^  that  be  might  maintain  trespads  against  a 
party  who  disturbed  his  right,  although  he  had  not  the  ab- 
solute right  to  the  soil.  So,  here,  there  was  an  exclu' 
atve  use  or  tangible  enjoyment  of  the  land  demised;  and 
liord  Coke^  in  drawing  a  distinction  between  righrts^  of 
common  and  exclusive  rights  by  prescription!  says  (a) — 
*'If  a  man  claim  by  prescription  any  manner  of  common 
in  another  man'&landy  and  that  the  owner  of  the  Ibnd  shalf 
be  excluded  to  have  pasture,  estovers,  or  the  like,  this  is 
a  prescription  or  custom  against  the  law  to  exclude  the 
owner  of  the  soil,  for  it  is  against  the  nature  of  this  word 
common,  and  it  was  implied  in  the  ftr9t  grant  that  the 
c»wner  of  the  soil  should  take  his  reasonable  profit  there. 
But  a  man  may  prescribe  or  allege  a  custom  to  have  and 
enjoy  solam  vesiuram  terra,  from  such  a  day  till  such  a 
day,  and  hereby  the  owner  of  the  soil  shall  be  excluded 
to  pasture  or  feed  there;  and  so  he  may  prescribe  to  have 
separalem  p€§eiuram,  and  exclude  the  owner  of  the  soil 
from  feeding  there — Noia  dwereitatem.  So,  a  man  may 
prescribe  to  have  sepandem  piseariamf  in  such  a  water, 
and  the  owner  of  the  soil  shall  not  fish  there;  but,  if  he 
claiiB  to  have  communiam  piscariiie,  or  liberam  piscmiamf 
the  owner  of  die  soil  shall  fish  there.'* 

In  HasUns  v.  Robins  (6),  where  there  were  conflicting 
rights  between  the  lord  of  a  manor  and  copyholders,  it 
was  held,  that  the  latter  might  have  the  sole  and  separate 
pasture  in  the  lord^s  soil,  so  as  to  exclude  him.  Here,  there 
is  no  conflicting  right  but  that  of  the  King,  who  has  the 
middle  of  the  river,  and  is  owner  of  the  -soil-  by  Tirtne  of 
bis  prerogative,  and  as  parens  pc^ria ;  but  the  exclusive 
n$e  of  the  land  being  demised  to  the  tenants  or  occupiers 
of  the  wharf,  it  passed  such  an  interest  to  them  as  to  en- 
able them  to  sue  a  wrong-doer,  or  party  entering  upon  it,. 
in  an  action  of  trespass;  and  if  so,  they  may  have  a  reme« 

(«)  Co.  Lit.  122  a.  (ft)  2  Wins.  5auiid.  324. 
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1829.  dy  by  distressi  as  a  party  to  whom  a  grant  is  made  f>eM'' 
red  terrce  ;  and  here,  by  analogy « the  sole  and  exclusive  right 
was  in  the  grantees.  In  Wilson  v.  Mackreihf  Mr.  Justice 
Wilmot  drew  a  distinction  between  exclusive  rights,  and 
right  of  common,  and  said  (a) — ''  In  the  former  case,  the 
grantee  may  take  away  thorns  cut,  but  the  commoner  can* 
not.**  Mr.  Justice  Ycdes  said — **  Wherever  there  is  an  er- 
dusive  right,  trespass  lies.**  And  Mr.  Justice  Aston  men«- 
tioned  the  case  of  Hoe  v.  Taylor  {b\  where  the  second 
error  assigned  was«  ''  that  trespass  did  not  lie  quare 
olausum /regit;  because  the  soil  was  not  granted:**  but 
all  the  Court  held  that  it  did  lie,  although  they  grant- 
ed, that  the  soil  did  not  pass:  for,  he  who  has  herba* 
gium,  pasturat  &c.,  shall  have  trespass  vi  et  armis.  In 
Welch  V.  Myers  (c),  the  assignees  of  a  bankrupt,  who 
was  the  lessee  of  pasture  land  for  a  limited  period,  hav- 
ing allowed  his  cattle  to  remain  on  the  demised  premi- 
ses, it  was  held  that  they  thereby  became  tenants  to  the 
lessor,  and  that,  for  arrears  of  rent,  he  might  follow  and  dis- 
triun  the  cattle,  which  had  been  removed  for  the  purpose 
of  avoiding  the  distress.  There,  the  tenant  had  merely 
the  herbagium  terra,  whilst  here,  the  lessees  had  the  ex- 
clusive use  of  the  land  on  which  the  barges  were  distrain- 
ed. This,  therefore,  gets  rid  of  the  diflSculty  which  Lord 
Tenterden  experienced  in  delivering  his  judgment  in  the 
Court  below,  as'  to  the  demise  of  the  exclusive  use  of  the 
land,  and  not  of  the  land  itself.  If,  then,  an  exclusive  use 
may  be  appurtenant  to  land  demised,  it  is  an  interest  on 
which  a  distress  may  be  supported.  It  is,  at  all  events,  an  ex- 
clusive use  or  an  interest,  for  the  recovery  of  which  an  as- 
sise of  novel  disseisin  would  lie*  Bracton  says  (cQ:  *'  In  g^- 
bus  casibus  omnibus  subvenitur  disseisito  per  breve  de 
ingressUf  secundum  formas  inferius  notandas,  tarn  super 
posseisionibus  rerum  corporalium,  quam  super  jurtbus 

(a)  4  Burr.  1827.  (c)  4  Camp.  368. 

{b)  Moore,  355.  {d)  176. 


IN  THE  TENTH  YEAR  OF  GEO.  IV. 


4$7 


scilicet  rebus  incorporalibus^  sicut  jure  pascendi,  et  hu-      ^  1B29.^, 
jusmodif  utendi, /ruendiJ"    Lord  Coicj  in  his  commen- 
tary on  the  statute  of  Westminster  the  2nd,  c.  25,  with 
reference  to  the  words — "  et  sicut  prius  jacuit,  et  locum 
habuit  in  communid  pasturtBt  iia  de  astero  in  communid 
iurbaruB^  pisearuBf  et  aliis  communibus  hits  simiUbus,** 
says  (a) — ''  Bracton,  who  wrote  before  the  making  of  this  - 
act,  saith,  '  Quod  locum  habet  assisa  de  qudtibet  communid 
pertinen.  ad  liberum  tenementumf  scilicet^  communia  pas^ 
tur€e,  turbaria,*  %c.:  and  in  the  reign  of  Henry  the  3rdj 
which  was  before  the  making  of  this  act,  an  assise  did  lie 
of  a  common  of  piscary;   and  these  opinions  had  great 
probability  of  reason :  yet,  bepause  there  was  no  writ  in 
the  register  in  those  cases,  therefore,  before  -this  act  no 
writ'did  lie,  by  the  general  opinion  of  the  Judges;  but  now 
this  act  hath  cleared  the  question.*'    There  is  no  autho- 
rity to  shew  that  a  distress  may  be  taken  for  the  rent  of  a 
common,  but  the  words  of  the  statute  II  Geo.  2,  c.  19, 
s.  8,  comprise  as  weU  corporeal  as  incorporeal  rights,  and 
by  which  cattle  and  pasturage  on  a  common,  appendant  or 
appurtenant,  may  be  distrained  for  arrears  of  rent;  and  al« 
thoug^h  this  may  be  said  to  be  a  new  enactment,  yet  it  does 
not  follow  but  that  such  cattle  might  have  been  distrained 
previously  to  the  passing  of  that  act  Here,  the  barges  were 
distrained  for  a  rent  service,  which  not  being  against  com- 
mon  right,  the  Court  will  afford  every  assistance  to  the 
exercise  of  such  right.  Fkta  says  (&}—''  In  qualibet  cap* 
Hone  tria  principaUter  requirvntur;  videlicet^  cerlue  lo- 
cus,  certa  causa,  et  seisina  aUcujus;**  and  here,  these 
three  requisites  concur,  as  the  Jury  have  found  the  use  of 
the  wharf  to  be  an  exclusive  use,  and  the  wharf  itself  is 
demised.    The  wharf,  therefore,  is  certus  locus,  on  which 
the  distress  might  be  taken;  the  certa  causa  is  the  rent  in 
arrear;  and  the  grantees  had  a  seisina  alicujus,  for  even 

(a)  2Dd  Inst.  412.  (h)  Book  2,  c.  49. 
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1809.  the  owner  of  an  easement  is  stated  in  pleading  to  be  8eiled^ 
as  of  fee.  Lkileion  does  not  confine  the  remedy  by  dis^- 
tress  to  Iands>  but,  in  treating  of  tenants  for  tenas  of  yean» 
says  (a) :  "  When  the  lessee  enters  by  force  of  the  lease^  thtn. 
is  he  tenant  for  tenn  of  yea^rst  if  tbe  lessor^  in  such  ease^  re- . 
serve  to  himself  a  yearly  rent  upon  such  lease»  andhe  majr. 
choose  to  distrain  for  the  rent  in  the  ienements  hi,  or  else  he 
i^y  have  an  action  of  debt  for  the  arrearagesagainsi  the  lea- 
see:**— and  the  Jury  having  expressly  found  this,  to  be  ai» 
^;sclusive  U8e»  it  may  be  included  ii>  the  word  teii6ment» 
aoAf  therefore^,  does  not  &U  yrkhin  angi  <^  the  instasce^ 
put  by  Lord  Coke  in  commenting  on  that  section  of  jLt^> 
ileian.  If  the  distress  cannot  be  supported,  the  tenant 
might  remove  his  goods  from  the  wharf  to  the  barges,  and 
the  Court  must  look,  at  the  nature  of  the  premises;  and  by 
holding  that  the  dJstrejM  may  be  sustained,  tbey  wiU  pro*- 
tect  the  landlord,  who  would-be  qtbetwise  deprived  of  aB 
remedy;  and;  although,  in.  GUman  v,  Eliw».  Lord  CShiefi 
Justice  JP^ths.  said.(a)j  that  geeds  sent  to  a  faii^  whaof,.or 
market,  ase  exeaqpted  firoq^  being  distrained ;  yet  hifi.Lord- 
ship  put  it  on  the  gRoundJi  o£puh)ic  oonvemence*.  and  im 
liirtherance  qf  coBMaerce. 

Mr.  22.  F..  Jtichw^ds,  coii<m«*-The  only  qufistioa  ia^ 
whether  the  land  or  ground  on  which  the  barges  were-die^ 
trained  is  part  and  parcel  of  the  premises  demised,  or: 
whether  it  was  a  mere  easement:  if  the4atter^  it  ia  quite^ 
cleai^,  that  the  distresa  cannot  hct-suDperted*.  The  findingi 
of  th^  Jury  is  conclusive  to  shew^  that  thck  land  wna^  not  d««. 
q^isedt  but  only  an  exclusive  right  to  use  it  j  and  althougk 
hordTenter^en,  in  giving  judgment  in  the  Ck)urt  below  (c), 
saidi  tha;t  it  was  difficult  to-und^stand  liew  the  exclusira:: 
use  could  be  demised  and  the  la^.not^  yet  tluit^  in  either; 
9a8^^  the  distress  cojuld  not  be  supported,  foe  tbe:follofnog^ 

(o)  Section  58.       (6)  6  B.  Moore,  254.       (#}  8  Bsm.  &  Czass.  150. 
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reasons;  rj«.  that  if  the  land  itself  was  demised  as  appur- 
tenant to  the  wharf,  that  would  be  a  finding  that  one  piece 
of  laTid  was  appurtenant  to  another,  which,  in  law,  could  .  0.  , 
not  be;  and  that,  if,  on  the  other  hand,  the  meanii^g 
^as,  that  the  tise  and  enjoyment  of  the  land  passed  as 
appurtenant,  it  would  be  a  mere  privilege  or  easemeht, 
and  the  rent  would  not  issue  out  of  that."  That  is 
sound  reasoning,  and  is  not  only  warrant^  by  law,  but 
founded  on  principle: — for.  Lord  Coke  rfays  {a) — "  Firsts 
it  appeareth  by  Littleton,  (hat  a'  rent  must  be  reserv- 
ed out  of  the  lands  or  tenements,  whereunto  the  les- 
sor may  have  resort  or  recourse  to  di^rain,  as  little^ 
ion  here  also  saith;  and  therefore  a  rent  cannot  be  re- 
served by  a  common  person  out  of  any  incorporeal  in« 
iieritance,  as  advowsons,  Commons,  offices,  corodies,  mulc- 
ture  of  a  mill,  tithes,  fairs,  markets,  libertiiss,  privileges,' 
firanchises,  and  the  like.  But  if  a  lease  be  made  of  then! 
By  deed  for  years,  it  may  be  good  by  way  of  contract,  to 
Aave  an  action  of  debfy  but  distrain  the  lessor  cannot." 
Therefore,  before  the  passing  of  the  statute  11  Geo.  2,  c. 
19,  a  landlord  could  not  distrain  cattle  feeding  upon  a' 
common,  6n  the  ground  that  the  common  was  accessor/ 
or  appurtenant  to  the  land  demised.  The  statute  isf  inti- 
tuled, *'  An  Act  for  the  more  effectual  securing  the  pay- 
ment of  rents,  and  preventing  frauds  by  tenants,*'  and  the 
8th  section,  empowers  landlords  to  take  and  seize,  as  a 
distress  for  arrears  of  rent,  afty  cattle  or  stock  of  their  te- 
nant or  tenants,  feeding  onj^  depasturing  upon  any  common, 
appendant' or  appuilteilailt."  Here  the  soil  or  land  be- 
tween high  and  low  water-mark  belongs  to  the  King,  a!nd 
the  indenture  of  demise,  as  set  out  in  the  special  verdict,' 
describes  the  premises  by  meles  and  bounds,  together 
iHth  all  cellars,  ways,  easemlsnts,  profits,  commodities,  and' 
appurtenances  whatsoever,  but  the  land  on  which  the' 
barges  were  distrained,  did  not  pass  under  these  genera)' 
(a)  Co.  Litt.  47  a. 
K  k2 
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1889.  wordsi  for  the  Jury  have  expressly  found  that  the  ex* 
elusive  use  of  the  land  of  the  river  opposite  to,  and  in 
front  of  the  wharf,  between  high  and  low  water  mark^ 
(where  the  barges  were  distrained),  was  demised  as  appui- 
tenant  to  the  wharf,  but  thtU  the  land  itself  woe  not  demsi- 
ed.  That  therefore  distinguishes  this  case  from  that  of 
Busnard  t.  Capel^  when  it  first  came  before  the  Court  of 
Common  Pleas^  As,  therefore^  the  exclusive  use  of  the 
land  only  passed  by  the  demise,  such  use  is  a  mere  ease- 
ment; and  as  land  cannot  be  appurtenant  to  land,  the  distress 
cannot  be  supported,  as  rent  can  only  issue  out  of  the  land 
itself^and  not  out  of  an  easement^  or  that  whidi  is  accessoi; 
tolanda 

Mr.  Starr,  in  reply. — ^The  Jury  having  found  that  the 
exclusioe  use  of  the  land  was  demised,  this  case  does  not 
fall  withm  either  of  the  instances  put  by  Lord  Coke,  out 
of  wliich  a  rent  cannot  be  reserved.  Although  the  exclu- 
sive use  may  be  assimSated  to  a  privilegie,  yet  it  is  not  a 
privilege,,  hut  an  interest  in  the  soil;  and^  although  ii 
may  be  superficial^  yet  it  is  tangible,,  and  bears  a  striking 
resemblance  ta  the  verdure  and  herbage  of  land,  which,, 
if  a  man  demise,  reserving  a  rent,  he  may  distrain  the 
cattle  upon  it  for  rent  in  arrear. 

Cur.  ado.  vuU^ 

The  Judges  differing  in  opinion,  the  case  stood  over 
until  this  Term,  when  Lord  Chief  Baron  Alexander 
delivered  the  judgment  of  the  Court  as  follows: — 

This  is  an  action  of  trover  for  two  barges^  brouj^t 
by  the  assignees  of  bankrupts  of  the  name  of  Jones, 
against  two  defendants,  who  were  bailiffs,  duly  authorized, 
of  the  person  then  entitled  to  the  freehold  of  a  wharf  and 
premises  in  possession  of  the  plaintiffi  below^  (the  defend^ 
ants  in  error),  the  assignees^  and  who  had  seized  the  two 
barges,  under  colour  of  a  distress  for  rent  in  arrear. 
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The  distress  was  made  upon  the  two  barges  lying  in  the  1829. 
river  'names,  but  attached  by  ropes  to  the  wharf  demised, 
by  the  principal  of  these  bailiffs,  the  defendants  below, 
(plaintiffs  in  error);  and  the  only  question  is,  whether 
the  distress  is  valid.  There  is  no  doubt  but  that  the 
wharf  was  demised,  that  rent  was  in  arrear,  and  the  dis« 
tress  made.  But  the  controversy  is,  whether  the  barges 
were  in  a  position  or  situation  which  rendered  them  liable 
to  be  distrained  upon! 

It  is  necessary  to  look  at  the  terms  of  the  demise,  to  de« 
termine  the  nature  of  the  interest  which  the  tenant  took 
under  the  demise  in  the  place  where  the  barges  were  at 
the  time  of  the  distress;  and  then  to  decide,  whether,  by 
law^  property  in  that  place  was  liable  to  be  distrained 
upon.  The  Jury  found  a  special  verdict,  where  the 
terms  of  the  demise  are  stated.  In  substance,  they  are  as 
follow:— By  indenture  of  the  9th  March,  1816,  and 
made  between  Brawn,  of  the  one  part;  and  the  bank- 
rupts of  the  other  part;  Broum  demised  to  them  all  that 
wharf-ground  and  premises  next  the  river  Thames,  and 
also,  all  that  warehouse  abutting  north  on  the  Thames, 
&c. :  [Here  his  Lordship  enumerated  the  abuttals] :  toge- 
ther with  free  liberty  for  them,  (the  bankrupts),  during  that 
demise,  to  land  and  load  goods  in  common  with  the  rest 
of  the  lessor's  tenants,  at  Five-foot-way  or  lAttle-wharf, 
fronting  the  river  2%ames;  together  with  all  easements 
and  appurtenances  to  the  said  wharf  and  premises  belong- 
ing or  appertaining ;  to  hold  the  same  premises  with  their 
appurtenances  to  the  bankrupts,  from  the  S5th  March, 
1816,  for  the  term  of  thirteen  years,  at  the  yearly  rent  of 
565/.,  payable  to  ^roic^n  quarterly: — the  special  verdict 
then  stated,  that,  by  the  indenture,  the  exclusive  use  of 
the  land  of  the  river  Thames,  opposite  to  and  in  front  of 
the  demised  wharf,  between  high  and  low  water-mark»  as 
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1829.  well  when  covered  with  watier,  as  dry,  was  demised  as  ap- 
purtenant to  the  wharf;  but  that  the  land  itself  |)etweea 
high  and  low  water-mark  was  not  demised. — It  has  been  qbr 
served,  that  the  special  verdict  is,  in  this  place,  erroneous^ 
and  inconsistent  with  itself.  It  finds  that  the  exeluwm 
use  of  the  land  over  which  the  river  flows  was  demised  as 
ftppurtenani  to  the  wharf t  but  that  the  ktfid  itself  was  not 
demised.  This  inconsistency  hiWf  suggested  to  one  of  the 
Judges  the  propriety  of  a  venire  de  novo.  It  is  agreedf 
that  the  findipg  is  inconsistent,  because  a  grant  of  the  ex- 
clusive use  of  the  land  is  a  grant  of  the  land.  Th^efor^ 
the  verdict  finds  that  the  land  was  demised,  and  that  it 
l?aQ  not  demised,  which  is  evidently  an  incongruity*  But, 
still,  the  majority  of  the  Judges  are  of  opinion  that  t)iere 
4s  no  occasion  for  a  venire  de  novo;  suph  a  step  would,  m 
their  opinion,  occasion  useless  delay  and  expense.  The 
Jury  have  put  ^  construction  upon  the  instrument.  The 
instrument  is  itself  suflBciently  set  out  upon  the  special 
yerdict,  and  the  Court  can  judge  pf  its  legal  efiect  They 
are  now  ipfbrmed  as  exactly  what  the  facts  are,  as  they 
could  be  by  any  amendment;  and,  therefore,  do  not  deem 
it  necessary  that  there  should  be  a  venire  de  novo.  The 
special  verdict  then  proceeds: — ^*  That,  on  the  19th  No- 
vember,  18S6,  the  sum  of  565/.  of  the  rent  was  ip  anear 
.and  unpaid;  and  that,  on  that  day,  and  at  the  time  of 
making  the  distress  thereinafter  mentioned,  the  two  barg- 
es, the  property  of  the  plaintifia  below,  (defendants  in 
evTor)^  as  such  assignees,  were  attached  by  ropes,  head 
and  stem,  to  the  wharf-ground  aforesaid,  and  were  lying 
and  being  on  that  part  of  the  river  T^atne^  opposite  to  and 
in  front  of  the  said  wharf-ground  and  premises,  and  be- 
tween high  and  low  water-mark,  the  exclusive  use  of 
which  was  demised  as  aforesaid;  that  the  defendants  bfr- 
low  (plaintiffs  in  error),  on  the  said  12th  of  November, 
as  the  bailiiFs  of  the  person  who  was  then  entitled  to  the 
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freehold  of  the  wharf  and  premisesi  and  was  duly  audio- 
riied  by  law  to  difttrafai  for  the  arrears,  seized  and  took 
the  two  barges  as  a  distress  for  the  arrears  of  rent,  and, 
shortly  afterwards  sold  and  disposed  of  the  same,  to  satisfy 
such  arrears.** — Such  is  the  special  verdict.  Nothing  is  de- 
mised but  the  wharf-ground  and  premises  next  the  met 
TkamtSi  and  the  capital  brick  built  warehouse  of  three 
floors,  erected  and  built  thereon,  together  with  afl  cellars, 
•ollars,  rooms,  chambers,  ways,  paths,  plissages,  lights, 
easements,  profits,  commodities,  advantages,  and^  appurte- 
nances whatsoever,  to  the  said  wharf-ground  wkrehouse, 
and  premises,  belonging  or  appertaining. 

What  b  demised,  therefore,  is  the  wharf-ground  and 
premises  next  the  river,  the  warehouse,  and  the  basements 
mnd  appurtenances  thereto  belonging.  The  Jttry  tell  us 
that  it  was  as  appurtenant  that  the  exclusive  right  to  the 
use  of  the  land  in  question,  over  which  the  barges  were 
moored,  passed  to  the  lessee. 

As  it  is  an  acknowledged  rule,  that  land  cannot  be  ap- 
purtenant to  land,  it  follows  that  the  Jury  drew  a  right  in- 
ference from  the  deed,  when  they  found  that  the  land  it- 
self between  high  and  low  water-mark  was  not  demised ; 
and  wlien  they  say,  that  the  exclusive  use  of  the  land  was 
demised  for  the  accommodation  of  the  tenants  of  the 
wharf,  they  do  not  mean  exclusive  use  in  the  sense  which 
those  words  import,  when  they  are  held  to  pass  the  land 
itielffc  That  would  be  contrary  both  to  their  own  express 
finding,  and  to  the  muiifest  constructioti  of  the  deed  itself^ 
set  out  upon  the  record.  It  may  be  assumed  as  a  fact, 
therefore,  that  the  land  over  which  the  barges  were  moor- 
ed, was  not  demised,  although  the  land  to  which  they 
were  attached  was  demised.  The  question,  then,  comes 
to  be,  whether,  by  law,  a  distress  can  be  made  upon  pro- 
perty aituated  upon  land  which  is  not  pftTcel  of  the  de- 
nuse — ^land,  of  which  the  tenant  has^  at  most,  an  ease- 
men^ 
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1829.  I^  cannot  be  denied  that  the  law  is  generally  undor* 

stood  to  be  as  laid  down  by  Lord  Chief  Baron  ComynM^ 
in  his  Digest  {a),  that,  for  rent  reserved  upon  a  lease,  a 
man  may  distrain  upon  any  part  of  the  land  out  of  which 
the  rent  issues,  evidently' implying  a  negative,  that  he  can 
distrain  no  where  else.  It  would,  surely,  be  vain  to  con- 
tend, that  the  rent  issued  out  of  the  soil  of  this  naviga- 
ble rivert  Much  ancient  learning  has  been  ingeniously 
brought  into  action  upon  this  occasion,  to  prove  that  a 
distress  may  be  taken  upon  an  easement,  or  a  right  ana«> 
logons  to  what  the  tenant  was  supposed  to  have  had  upon 
the  river  in  this  case.  But  none  of  the  cases  cited,  when 
examined,  warrant  the  proposition.  The  total  absence  of 
all  clear  and  direct  authority  upon  such  a  point  is,  I  think, 
decisive  against  it.  I  do  not  think  it  necessary  to  examine 
the  dicta  and  cases  which  have  been  mentioned,  in  order 
to  shew  that  they  fail  in  establishing  the  proposition  for 
which  they  have  been  cited. 

The  exceptions  to  the  rule,  that  the  distress  must  be 
upon  the  land,  whether  they  are  found  in  the  common 
law,  or  introduced  by  statute,  all  prove  the  rule.  The 
right  of  the  lord  to  follow  when  the  cattle  are  removed 
within  his  sight,  as  stated  by  my  Lord  Coke  (£),  is  put 
upon  this,  that,  in  judgment  of  law,  they  are  at  the 
time  within  his  fee.  The  statute  of  Anne  affords  a  re- 
medy where  the  goods  are  carried  off  clandestinely;  the 
statute  of  Geo.  2,  authorizes  the  landlord  to  distrain  cat- 
tle feeding  upon  commons  appurtenant  to  the  land  de* 
mised;  all  these  exceptions  prpve  the  rule^  that  the  dia* 
tress  must  be  made  upon  land  out  of  which  the  rent  of  the 
landlord  issues.  There  is  no  reason  in  justice  for  extend* 
ing,  by  subtlety,  the  right  of  distraining,  beyond  what  the 
ancient  law  of  the  realm  has  established*  If  the  law  were 
as  contended  by  the  plaintiff  in  error  (defendants  below)| 

(a)  Tit. "  Dutrest,''  (A  3).  (b)  1  Inst  161.  a. 
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the  barges  of  a  stranger,  moored  there  for  a  temporary  1829. 
purpose,  with  their  cargoes,  might  be  seized;  which  would 
be  unjust.  It  has  been  said,  that  a  decision,  that  the 
right  of  distrdning  does  not  exist  upon  property  situated 
as  these  barges  were,  would  be  dangerous  to  the  commer- 
cial interests  of  the  country :  I  am  not  able  to  discoTer 
the  danger.  The  landlord  will  have  his  remedy  by  dis- 
tress upon  the  premises  really  demised,  and  will  have,  be- 
sides, his  remedy  upon  the  contract.  If  it  be  supposed 
that,  because  the  soil  of  the  river  cannot  be  demised  by 
the  owners  of  the  adjoining  wharf,  the  easement  or  privi- 
lege of  attaching  their  barges  to  the  adjoining  wharf  would 
be  in  danger,  I  must  say,  I  cannot  discover  the  conse- 
quence. If  this  be  an  easement,  as  they  say  it  is,  to  the 
benefit  of  which  they  are  entitled,  the  law  has  the  means 
of  protecting  men  in  their  easements  appurtenant  to  their 
lands,  as  well  as  in  the  lands  themselves.  We  are  there- 
fore of  opinion,  that  the  judgment  should  be  affirmed. 

I  am  desired  to  state,  that  the  late  Lord  Chief  Justice 
of  the  Common  Pleas  (a),  who  heard  the  case  argued,  does 
not  concur  in  the  opinion  I  have  delivered,  but  thinks 
that  the  judgment  ought  to  be  reversed ;  the  majority  of 
the  Judges,  however,  are  of  opinion  that  it  ought  to  be 
affirmed. 

Judgment  affirmed. 

(a)  Lord  Wyttfatd, 


SND  OF  TRINITY  TERM. 


1829. 


CASES 

ilROUED  AMD  DETERMINED 


iRtai 


Cutttti^  ot  ^tmnmn  ^Um 


▲MD 


IN  MICHAELMAS  TERM, 
IN  THE  TENTH  YEAR  OF  THE  BBI6N  OF  QEORGE.  IV. 


MEMORANDA, 

In  the  course  of  the  last  racation,  the  Honourable  Mr, 
Baron  HuUoek  died. 

He  was  succeeded  by  William  BoUandf  of  the  Inner 
Temple^  Esqr.,  who,  on  Monday^  November  I6th,  waa 
cdled  to  the  degree  of  Serjeant  at  Law,  and  gave  rings, 
with  the  motto: — "  Regi  regnoquefidelisi*  and  on  the 
following  day  he  took  his  seat  on  the  Bench*  He  after- 
wards received  the  honour  of  Knighthood. 

On  the  first  day  of  this  Term,  Thomas  PembertoHp 
James  Letois  Knight,  and  fVilliam  Henry  Tinney,  of  JLti^ 
eoMs  Inn,  Esquires,  and  the  Honouriible  Charles  Ewan 
Law,  of  the  Inner  Temple,  Esqn,  having,  in  the  course  of 
the  last  vacation,  been  respectively  appointed  his  Majesty's 
Counsel  learned  in  the  law,  they  were  called  within  the 
bar,  and  took  their  seats  accordingly. 


IN  TUB  TENT^  YEAR  OF  GiKP»  |V. 


PiNERo,  Gent.i  One,  &c.  v^  Judson.  and  Another, .  ^ff^"^* 

J.  HIS  was  an  acticm  for  the  us^  and  occupation  of  a  boujie  By 'an  inttrii- 
belongbg  to  the  plaintiff,  and  alleged  to  hav^  been  occa«*  juB^a^g^ta 
pied  by  the  defendants  for  one  quarter  of  n  year,  vbff  «"*"*»  teal,  and 
from  Lady-ffay  to  Midsummer,  1828.  D.  a  legal  and 

At  the  triiil,  before  ILordChief  Justice  Tindal,  at  Guitd^  ^^mis^fer 


ktdls  at  th^  Sittings  after  the  bjjt  Te?iii,  the  plaintiff  pMt  ^^TS^^nan- 
in  the  following  agreement,  as  evidence  of  the  holding  by  nuai  rent,  and 
the  deffeadants*  nmu  by  c.  />., 

to  pay  the  rent 
and  taxes,  to 

"  Memorandum  of  agreement,  mado  the  day  of  ^p  *•  p*^. 

*^         mliei  m  repaiTi 

,  18^3,  between  Thomas  WingPinero,  (the  plaintiff),  and  to  paint 

of  the  one  part;  and  Charles  Jud^au  and  Samuel  Cgok^  nArdy^Bnd 

(the  defendants),  of  the  other  part.    The  si^id  7,  W.  Pi"  J^^^r^ 

Bero,  for  the  considerations  hereinafter  mentioned,  agrees  t>»e  end  of  the 

to  grant,  seal,  and  execute,  unto  the  said  Charles  Juds<m  agreed^  aol 

and  Samuel  Coot,  a  legal  and  effectual  lease  of  all  that  SjSL^AJISUe 

messuage  or  tenement  and  premises  situate,  &q.,  to  hold  ^"°^  ^^  ^ 

tne  mean  tiDBei 

the  same,  with  the  appurtenants,  unto  the  said  Charles  and  unta  mch 
Jt^qn  and  Samuel  Cook,  their  executors,  i^ministrator^,  ISSl'Md*e»- 
^nd  assigns,  from  the  25th  day  of  March  now  last  past,  J^^'J^/JJJ**^ 
for  the  term  of  five  years,  and  three  quarters  of  another  bold  the  pre- 

•  1  1         t         1  1  t»  mises  subject  to 

yei^*,  wanting  ten  qays,  at  ai^d  under  the  yearly  rent  of  the  covenants 
8(W.,  to  be  made  payable  quarterly  on  the  four  next  usual  J5?!!^2^  ^St 
days  of  payment  of  rent  in  the  year,  without  malung  any  this  was  an  ac- 

^    ^^^  demise,  and 

dedications  or  abatement  ou^  of  the  same,  and  under  and  not  merely  an 
subject  to  covenants,  by  and  on  the  part  of  the  said  Charles  J^"}*"'  ^  * 


Judson  and  Samuel  Cook,  their  executors,  administrators,  ^.^^^ 

^^^  \  ^  ^  '   that  an  action 

and  assigns,  to  pay  the  said  rent,  in  manner  aforesiud,  and  may  be  main- 
fklso  the  sewers  rate,  and  all  other  taxes,  rates,  assess-  uid  occupation, 
ments,  and  impositions  whatsoever,  in  respect  of  the  said  praSSfiSte 
,premises:  to  keep  the  premises  in  good  and  sufficient  x^r  *^.^^ 
.pair,  (damage  by  fire  only  excepted)  to  paint  all  the  ou^  and  that  actoal 
ttde  wood  and  iron  work  of  or  belonging  to  the  said  pre*  ^nK^uny. 
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mises,  twice  over,  in  good  oil  colours,  every  third  year  of 
the  said  term;  and,  at  the  end  of  the  said  term,  to  leave  the 
said  premises  in  good  and  tenantable  repair,  reasonable 
use  and  wear  thereof,  and  damage  by  fire  in  the  mean  time 
only  excepted*  That  the  said  71  W.  Pinero  shall  have  li* 
berty  to  enter  and  view  the  said  premises,  and  to  give  or 
leave  notice  in  writing  thereon,  to  repair  aQ  defects  and 
decays,  within  three  months  then  next  following,  and  that 
the  said  Charles  Judsan  and  Samuel  Cookj  their  execu** 
tors,  administrators,  and  assigns,  shall  do  all  necessary  re- 
pairs in  and  about  the  premises  (except  damage  by  fire  as 
aforesaid).  And  fiirther,  that  the  said  Charles  Judson 
and  Samuel  Cook,  their  executors,  administrators,  and 
assigns,  shall  not  convert  the  said  premises  into  a  shop, 
or  use  the  same  for  carrying  on  therein  any  trade  or  bu* 
siness  whatsoever;  and  also  a  proviso  for  re-entry  on 
non-payment  of  rent,  or  breach  of  any  of  the  said  cove« 
nants;  the  said  lease  also  to  contain  a  covenant  by  and  on 
the  part  of  the  said  71  W.  Pinero^  his  executors,  adminis- 
trators, and  assigns,  for  quiet  enjoyment,  upon  payment  of 
the  said  rent,  and  performance  of  the  said  covenants.  And 
the  said  Charles  Judsan,  and  Samuel  Coot,  agree  to  ac- 
cept and  take  the  said  lease  of  the  premises  aforesaid,  up- 
on the  terms  aforesaid,  and  to  execute  a  counterpart  there- 
of immediately  upon  the  execution  of  the  said  lease,  and 
to  pay  the  expense  of  preparing  the  said  lease,  and,  in  the 
mean  time,  and  until  such  lease  shall  be  made  and  executed, 
to  pay  unto  the  said  T.  W.  Pinero,  his  executors,  adminis- 
trators, and  assigns,  the  aforesaid  yearly  rent  or  sum  of 
60/.,  in  manner  aforesaid,  and  to  hold  the  same  premises, 
subject  to  the  covenants  above  mentioned.  And  the  said 
Charles  Judson  and  Samuel  Cook  further  agree  to  put 
the  said  premises  into  good  and  tenantable  repair,  at  their 
own  expense,  and  to  complete  all  such  repairs  on  or  be<* 
fore  the  S5th  day  oi  April  now  next  ensuing.    And  last- 
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ly,  it  is  hereby  mutually  agreed  between  the  said  parties  1829. 
to  this  agrement,  in  case  the  said  Charles  Judson  and  So' 
muel  Cook  shall  not  put  the  said  premises  in  such  repair 
as  aforesidd,  within  the  time  aforesaidi  or  if,  at  any  time 
before  the  said  lease  shall  be  made  and  executed,  any 
quarterly  payments  of  the  said  yearly  rent  of  80/.  shall 
be  in  arrear,  and  no  sufficient  distress  be  found  on  the 
aaid  premises,  then,  and  in  either  of  such  cases,  the  said 
T*  W,  Pinero,  his  executors,  administrators,  and  assigns, 
shall,  and  lawfully  may  re-enter  upon  the  said  premises; — 
and  thereupon  this  agreement  shall  be  absolutely  void  to 
all  intents  and  purposes,  except  only  as  to  the  recovery  of 
the  said  rent  so  in  arrear,  or  any  satisfaction  for  the  amount 
thereof.    In  witness  &c.** 

No  lease  was  executed,  and  the  defendants  proved,  that^ 
previously  to  Michaelmas,  1827,  they  gave  the  plaintiff 
notice  of  their  intention  to  quit  at  Lady-day  foUowing; 
and  that  they  quitted  before  that  day;  and,  it  was  con- 
tended for  them,  that  the  instrument  as  above  set  out 
was  not  an  actual  demise,  but  only  an  agreement  for 
a  lease  to  be  executed  thereafter;  and,  consequently, 
that  the  defendants  must  be  considered  as  tenants  from 
year  to  year,  and  were  at  liberty  to  determine  the  tenancy 
by  quittuig  the  premises  at  Lady-dajf,  1828,  in  pursuance 
of  the  notice  given  by  them  to  the  plaintiff,  at  Michaelmas 
preceding. 

For  the  plaintiff,  however,  it  was  insisted,  that  the  in- 
strument amounted  in  terms  to  a  present  lease  or  actual 
demise;  and  therefore,  that  the  defendants  were  liable  un- 
der it  during  the  whole  of  the  term  of  five  years  and  three 
quartersi  as  expressed  in  the  agreement.  The  Jury  found 
a  verdict  for  the  phuntiff,  damages  20/.^  the  amount  of  the 
rent  claimed. 

Mr.  Serjeant  Jones  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside  and  a  nonsuit  entered  instead 
thereof,  on  the  gKQxmds,  first ,  that  the  instrument  produc* 
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ism  €A  in  evid^oc^  by  the  plaintiff  was  only  to  agreefttfentfera 
teasei  and  tiot  an  actual  demise ;  &tid|  seeoncBy,  tliat*  the  ferttf 
of  action  was  wron/;,  aa  there  bad  been  noaetoal  dcctxpaSm 
&t  fbe  premises  by  tbe  defendants  during  tbe  qnarfer  for 
wbfch  the  pbiuortiff  sought  to  recover,  as  they  qtdtted  at 
Ladjf-daifj  1^8,  pursuant  to  the  noliee  given  by  tbem  af 
Mickdehnasf  jyrecedin^.  Fir^,  admitting  the  rtrle  laitf 
dowti  by  Lord  EUenln^rougA,  in  Pooler.  Beniley,  to  be  cor- 
recti  rjx.  that  (a)  **  the  intention  of  the  parties^  as  declared 
by  tbe  words  of  the  instnftnent,  mtist  govern  the  constmc- 
tion^**  yet  Hie  question  tfiere  arose  on  the  nature  of  tbe 
sCAmp  ott  the  instfument  produced  in  evidence,  and  whicl^ 
wtts  altogetfaet  fistinguishable  from* the  priesent  case;  for» 
although  the  agreement  contained  a  clause  for  a  lease  U> 
be  granted  aefteilf  ards,  yet  it  commenced  by  #oi^ds  which 
couM  only  operiate  as  a  present  or  aeturi  demise,  as  die 
plaintiff  hereby  aigreed  to  let,  and  the  defendant  agreed' 
tb  take  the  premises,  for  a  term,  at  a  certain  yearly  rentr 
Here,  however,  Ae  plaintiff  only  agreed  to  grant  a  legal 
and  efiectttsd  lease  of  the  premises;  and  the  defendants' 
were  merely  to  hold  until  such  lease  should  be  made  and 
eitecuted.  Besides,  in  Pbole  v.  Btntley,  the  defendant 
agreed  to  lay  out  20002.  in  building  within  four  years  from 
the  date  of  the  agreement,  and  upon  which  JjordEUenbo- 
rougk  grounded  his  diecisioi),  for  he  said,  that ''  tiie  mten^ 
tion  appears  to  have  been,  that  the  tenant,  who  was  to  ex-f 
pend  so  much  capital  upon  the  premises  within  t9ie  first 
fbur  years  of  the'  term,  should  have  a  present  legal  interest 
intSle  term,  which  was  to  be  binding  upon  both  palrties.**  In 
GooAHleA.  Eshoick  v.  ffay  (ft)/  a  paper,  containing  words 
of  present  contract,  with  an  agreen^ent  that  the  lessee 
should  enter  upon*  the  premises  immediately,  and  that 
leases  should  be  executed  on  a  subsequent  day,  was  held* 
to  operate  only  as  an  agreement  for  a  lease,  and  although 
here  tiie  defendants  were  to  hold  the  premises  until  &e 

(a)  12  East;  170.  (6)  1  Term  Rep,  736. 
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iMie  nfM  executed,  it  eodd  sot  openle  m  an  aitui  ot 
pvetent  demise.  In  Dtmi  t»  Hunier  (0)^  whese  a  te*-: 
nut  was  in  poaMsdon  nnder  a  memocaiiduBi'  of  agree- 
ment to  let  on  kaae,  with  a  poschasing  dai»e»  fbs  twen- 
ty-oae  jean,  at  a  act  leat,  and  the  tenant  wan  to  m^ 
ter  at  anj  tiav  oa  or  before  a  given  day,  it  wae  hdd  only 
tA  amount  to  an  agreement  for  a  fiUure  lease*.  In  Dee  d«. 
Coore  T.  €hare{b%  an  instrument  reeiting  that  A.,  incaser. 
he  diould  be  entitled  to  certain  premises  on  the  deadi  eC 
M.f  would  immediately  demise  the  same  to  C,  declaring- 
that  he  did  thereby  agree  to  dmniae  and  let  the  same,,  witb 
ft  subsequenA.  covenant  to  procure  a  license  to  let  fiom  the 
lesd,  was  held  to  operate  only  as  an  agreement  foi  a  leasei 
and  not  as  aaidisolute  demise.  In  TempeH  r.  Bmwiittg  {e)f> 
an.  instrument,,  executed  in  Novembtr,  setting  fovtbthe. 
ocmditiona  of  letting  a&  farm,  and  (he  regidatbns  to  be  ob^ 
setred  by  the  tenant,  that  Ae  term  ¥M»^  to  be  finom  yeaar 
Id  ytar^  and  the  lands  to  be  entered*  upon  in  PebmarySal^ 
lowing,  and  that  a  leaso  was  to  he  made  on  these  .conditions^ 
with  all  usual  covaaants,  was  held  to  be  an  agreement  for» 
a  lease,  and  not  a  present  demise.^  Li  Doe  d.  Jaeksotrr^* 
ABMimmer  (d),  it  was  held  thatan  agvsement  diat  A.  dioidd 
hold  and  enjoy,  if  fbllowedby  words  which  shewed  that  the 
parties  intended  that  there  should  be  a  future  lease,  did  not 
operate  asiaiireivioua.deniise,  but  that,  whetherit  did.  saor 
not, must dependion the  intention  of  theparties;.  aadin  Jl/or^ 
garni*  Dewdh^  ▼•  BiaseU^  Sir  James  Man^ld  said  (e):* 
'*'^WheD'».  party  enters  into  that,  which,  on  the  fi»e  of  it,' 
appearS'to'be  an  agreement,  though  there*  are  words  o< 
present  demise,  yet,  if  yon  collect  on  the  &oe  of  theinstnp^ 
mei^  the  intent,  of  the  partiea  to  give  a  foture  leasej  it) 
shall  be  an  agreement  only ;"  and,  here,  it  is  evident  diat> 


(a)  5  Bam.  &  Aid.  322.  (d)  5  Tmm  Rep.  163. 

(6)  2  Term  Rep.  739.  (e)  3  Taont.  72. 

(€)  13BaBt,J& 
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diepaitiesineaiiCiiiataleuoihMU'betaBcatediMt^ 
tiff  only  agieed  to  gmnt  alease,  and  the  Aefimdanlaivittre^tti 
holduntilitwascKeeuted;  anda8>ao4tfa8eiimic«ftcpnviMi 
prepared^  they  most  beoonrideredaatenafttofnira  yeav^td 
year;  and,  if  ao,.  Ifae  teniaqr  vaa  iegoily  detemipied  by 
the  notice  t^quifc.  ^Moadjy^  the  defeBdantaamiMeiri 
not  liable  in  thia  action,  as  there  was  no  ftctnal  boeoiMUiM 
by  either  of  theaafiev  Itey  foitted  die  prenttsee'piiira^ 
ant  to  the  notice  gicten  to  the  plaintiff,  wliidi  waa  a  l^al 
determination  of  the  tanitney*  Althoa|^,  by  tfan  Btatufa 
11  Oea.9g^  10^ 0»ll!|Whe9e>a. demise  ianoil^deM^'a 
landlord  may  veoover  a.  reaeonaUe  aatis^Mlion  fbrlaiKii 
held  or  occupied  by  a  tenanti  in  an*ndlion'for-ueeiand.oo» 
cnpation;  yet thennnitft bean aetiiaLooci(p8tiDtt>^^ryia 
Naish  Y.  TaOoQk^ldmdCbktJm^kf^  Byt^  flaid<c^Mmie 
statute  meant  to  proride  an  .easy  remedy  ib  ^tfaesiBide 
case  of  aehud  oeaipatkmp  leaimg'.otheri  mtnrercetnplioaied 
eases  to  their  ordinary iiemedy*"  ABdj;dd|oi:^h  in  JMK 
▼•iS!iftis(i),  it  waa  hdd  that  anHoctapadasi  >by  a  tenant 
of  the  defendant  was,' as  far  sflirespected'ihe:pIssQtifl^«i 
occupati<m.  by  AeydefrndantrUsoself;  yet  heie,  neither  of 
the  defendants  held  or  occupiea  the  premises  sAertbey 
quitted  them  at  loJl^-di^,;  1838. 


Lord  Chief  Justice  TmnhUa^This:  waa:  an:  actbn  £>r 
use  and  oecupation,  in  iriiieh.tibe/plaintifl?8ought4ai»> 
coyer  the  sum  oiSOi*,  for  a  quarter  of  a  yeaifs  reiit,.atteg»^ 
ed  to  be  due  to  him  fisenr  the^defendtertii  tat  Mkkimmett 
18S8,  and  the  only  question  is,  whedier«aii  inMrumemt.to* 
tered  into  between  the^pavties  at  the  lime  itheideiondania 
took  possession  of  the  j^bmtifiTs  prenntes^  amounts  tm  a. 
demise,. Of  only  operates,  aa.an  agreement  lor  ai'Iese^ito 
be  executed  thereafter,  without  stay  actual dittaias^  Kit 
were  an  agieraient,  its  legal  effect  would  be,  that  the  de- 

(a}2H.BL32a  (5)  8 Tens Rq^ <SSr. 
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fendants  irere  tenants  from  year  to  year  only,  and,  if  so,  1829. 
-the  tenancy  was  determined  by  the  notice  given  by  them 
.-to  the  {daintiff  at  Michaelmas,  1827|  to  j^piit  at  Lady-day 
following,  but  if  it  were  a  lease,  the  tenancy  still  subsisted, 
and  the  plaintiff  will  be  entitled  to  retain  his  verdict.  The 
only  question,  therefore^  arises  on  the  meaning  and  con* 
struction  to  be  put  upon  the  instrument,  vix.  whether  it 
be  a  lease,  or  only  an  agreement  for  a  future  lease?  The  laW 
has  long  since  been  settled,  that,  when  the  words  of  an  in- 
strument of  this  description  are  doubtful  or  ambiguous  upoft 
the  &ce  of  it,  the  Court  must  endeavour  to  ascertain  the 
intention  of  the  parties  at  the  time  it  was  entered  into ; 
and  diis  must  be  coHectod  from  the  terms  of  the  whole  off 
the  instrument;  and  if  we  see  a  paramount  intent,  that 
it  shall  operate  as  a  present  lease  or  demise,  it  must  be 
eo  construed.  Now,  it  appears  to  me,  that  it  was  clearly 
the  intention  of  the  parties,  that  the  instrument  in  ques- 
tion should  operate  as  a  lease;  and  although  it  commenced 
•^th  the  menti<m  of  the  execution  of  a  future  formal 
lease,  yet  it  states  that  the  tenancy  had  commenced  at 
a  day  previously  to  the  signing  and  execution  of  the  in- 
etriiment,  vix*  on  the  S5th  March,  then  last  past.  If  the 
only  stipulation  was  for  a  future  lease,  the  instrument 
might  perhaps  only  operate  as  an  agreement;  but,  until  a 
lease  was  prepared  and  executed,  the  defendants  were  to 
be  placed  in  the  same  situation  as  if  it  had  been  actually 
executed.  That  appears  to  me  to  remove  all  doubt  upoh 
the  subject.  The  defendants,  as  tenants,  agreed  to  accept 
a  lease  of  the  premises  upon  certain  terms  expressed  in 
the  agreement,  and  to  execute  a  counterpart  immediately 
upon  the  execution  of  the  lease,  and,  in  the  mean  time 
and  until  such  lease  should  be  made  and  executed,  to  pay 
the  plaintiff,  as  landlord,  the  rent  of  80/.,  in  manner  before 
'specified  in  the  agreement,  and  to  hold  the  premises  sub- 
ject to  the  covenants  above  mentioned.  Some  of  those  cove- 
nants appear  to  me  to  be  wholly  inconsistent  with  a  yearly 
VOL.  in.  L  L 
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therefo^e^  U'4istinguUbjib^e  from  tbatot^ooleY^JBentlejfi 
and  h^re,  as  tb«  defendants  .agreed  to  paint  the  pi^emise^ 
ei?ery  third  year,  and  to  put  them  in  repair  on  taking  pos- 
session,  it  was  inconsistent  with  a  tenancy  from  year  td 
year*.  The  second  objection. baa  been. so  fully  answered 
by  my  Lord  Chief  Justice,  that  it  will  be  altogether  un-r 
neceasary  for  me  to  make  any  further  comment  ppon  it    • 

Mr.  Justice  BuRRou6K«-^We  should  in  effect  overturn 
tbe  deoisiou  of  the  Court  of  King's  Benph,  m  Poole  ¥* 
BeMletff  if  we  were  to  boid,  that  the  instrument  in  (jues- 
tbn  was  not  alease;  and  I  think,  that  that  case  was  riigfat* 
ly  decided,  and. founded  on  a  sound  principle;  and,  as  the 
matniment  in  question  contained  woids  of  present,  demise^ 
we  must.infer,  that  it  was  the  intention  of  the  parties,  t^ 
it  fihould.  operate  as  an  actual  demise,  although  it  con  tain- 
ts a  clause  for  a  lease  to  be  executed  in  future.  With^re^ 
spect  to  the  second  objection,  there  was  clearly  a  holding 
by  tbe  defendants,  according  to  the  terms  of  the  statute  1 1 
Geoi  ^,  c.  19»  They  took  an  immediate  interest  in  the  pre- 
mises by  the  terms  of  the  agreement,  and  also  acquired  a 
legal  right  of  possession  under.  it«  That  is  sufficient,  with^ 
omt  actual  occupation. 

•  Mr«  Justice  GAS£LBE.-T-It  is  quite  time  that  questiona 
as  to  the  construction  of  instruments  of  this  nature  should, 
be  set  at  rest«  There  have  been  several  vacillating  and 
conflicting  decisions.  All  the  eariy.  authorities  on  the  sub^ 
ject  are  collected  in  the  case  of  Doe  d.  Jackson  y.  Ash- 
burner,  .where  Lord  jKeayoii  said  (o): .''  It  is  of  great  import^; 
aoce  to  the  public>  that  some  certain  rule  should  be  laid 
down,  and. that  the  question  should  not  be  floating;  whe*. 
tber  a  particular  agreement  should  be  considered  as  a, 
lease,. or  merdy  as  an  agreement  for  a  lease?  and  this  must 
depend,  on  the  inte]\tion  of  the  parties,  as  it  is  to  be  col-> 

(o)  6  Term  Rep.  16?. 
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kKited  from  the  whole  of  the  agreement.    The  case  cited      ^j^* 
from  Croi  Car,  (tt),  was  properly  decided;  there  the  words 
were  '  the  defendant  shall  have  and  enjoy/  &c.  without 
any  others  to  qnalify  the  expression.     Those  words  were 
held  to  be  sufficient  to  give  the  le^al  interest;  they  would 
be  operative  words  in  a  bargain  and  sale/or 'in  a  covenant 
to  stand  Seised  to  uses."— ^Tlie  subsciqaent  case  of  Poofe 
¥.  Bentletf  appears  to  me  to  have  been  decided  'upon 
a  sound  principle,  and  may  be   assimilated   to  that  of 
Baxter  v.  Brown  (A),  where  the  parties  agreed,  with  all 
convenient  speed,  to  grant  a  lease  to  the  defendant  of; 
and  they  did  thereby  set  and  let  to  him,  &c;,  with  a  pro- 
viso th^t  such  lease  should  contain  usual  covenants  on  the 
part  of  the  lessors  and  lessees,  &c.,  and  it  was  held  tooper^ 
ate  a^  a  good  lease  in  prasenti,  with  an  agreem'ent  to  exe^ 
cute  a'  more  formal  and  perfect  lease  infuturo.    The  case 
ofl)6e  d.  Jackson  v.  Ashburner^  was  decided  sevehteeiv 
years  befdre  that  otPooUy.  Bentley^  from  which  it  mate- 
rially varies  in  ch^cumstances;  as,  in  the  former^  the  wordsi 
in  the  agreement  were  that  the  tenant  shali  etgoy.    This' 
holding,  therefore,  was  to  commence  infuturo.  Th6re,  too, 
fhe  landlord  had  not  all  the  premises  in  possession  at  the 
time  of  the  agreement,  as  he  agreed  to  purchase  a  yard* 
afterwards.     And   Mr.  Justice  Ashhurst.  said  (c) — ''I 
entirely  agree  to  the  position,  that,  whether  an  agree- 
ment of  this  kind  shall  or  shall  not  be  considered  as  a 
lease,  ought  to  depend  on  the  intention  of  the  parties, 
which  must  be  collected  from  the  words  of  the  agreement, 
and  from  collateral  circumstances;     Where  the*  wo^ds  are 
depnesentif  *I  demise/  &c.,  or  an  agreement  'that  the 
party  shall  hold  and  enjoy/  and  the  party  is  immediately 
put  into  possession,  the  landlord  shall  riot  afterwards  turn 
him  out  of  possession,  and  say  that  it  was  not  a  present  de- 
mise ;  for  the  permitting  the  party  to  enter  is  strong  evi- 

(a)  Page  207i  Drake  r.  Munday.  (ft)  2  Sir  W.  Bl.  973. 

(c)  6  Term  Rep.  168. 
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182%        flaooun^g  to  50A»-  that  .i^thongb  the  twe  forMaiHiMBtiBg 
for  mid  pay^  tb^.iQonies  by  Corcoran  to  tUe  plaintiff  baik . 
loQg  since  elapsed,  yet,  that  betas  sacb  segcvanft,  badjwgn^ 
lei^ted  and  refused  so  to,. do,  and  that  tbedefenda^t.hadi 
not  eccoiinted  ta  the  plaintiff  for^  or.paidf  the  mA  wm  of 
6Q(r«  bif  t  that  the  same  still  remained  unpaid.  . :    < 

The  second  cowt  stated^  that,  in  conskkra^ja.that  the 
plaint^t  at  the  request  of  the  idelendant,  wonld  i^taiir 
Corcoran  in  his,  .the  plaintiff's,  employ  <aod'Servieet.  this 
defendant  undertook  to  be  anawerable  to  the. plaintiff  as  ia 
the  first  counts 

At  the  trial,  before  before  Lord  Chief  Jii^tic^  Tin^at^- 
at  Weitminsierf  at  the  Sittings  a£ter  the  bst  T€^rmi>  it  af^ 
peered  that  CSorcoron  had  been  in  theemploy/of  Mr.  Pear^. 
som^  an  upholsterer^  and  that  the  plaintiff  had  agreed  to 
take  him  into  his  service,  on  propuriog  security  Ip  the: 
amount  of  50/, ;  upon  which  the  defendant  addressed  the 
following  letter  to  the  plaintiff:^ 

*\To  i/k.  John  Naobury. 

*'  Sir-:— 1»  the  undersigned^  do  hereby  agree  to  hind  n^r 
self  to  be  security  to  you,  for  Mr*.  J6h»  Coifcorath  late  ia 
the.employ  of  Mr.  J.  Pearson^  of  Loodcm  Wolk  £ot  what* 
ever^  while  in  your  employ,  you  vaaj  entrust  him  with,  to 
the  amount  of  50L  ;  and,  in  case  of  any  default,  te  make,  the 
si^ne  good- 
Dated^  Mflrch,  11th,  182&  JF.  ArmHrong.'' 

Xhe  plaintiff  having  taken  Corcoran  into  his  service 
and  he,  having  xeceiyed  various  sums  of  money,  amounting 
m  the.  whole  to  34^,  for  which  he  failed  to  account  to  the 
plaintiff,  the  present  action  was  commenced.  The  Jury 
found  fk  verdict  for  the  plaintiff  for  ths^  sum. 

Mr.  Serjeant  Toddy  now  applied  for  a  rule  niW,  that 
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ifate  f^fdictmighf  1^  set  aride  and  a  nonsuit  entered^'on 
Ae  ^giH>und  that  there  was  not  a  sufficient  or  apparent  con- 
sideration far'  the  defendant's  undertaking  or  promise  on  «. 
the  &oe  of  the  letter,  in  irhich  he  agreed  tolbe  security    A"***"®"* 
fer  Ckf/ieoran.    In  the  case  of  JenUtu  v.  Reynolds  (ja% 
which  hears  the  nearest   resemblance    to  the  present, 
tKe  defendant  addressed  a  letter  to  the  plainffffs,  in  which 
be  said-^*'  td  the  amount  of  1002.,  be  pleased  to  consider 
me  as  security  on  Cawtng  %  Ctr't  account;"  and  it  was 
b^ld'not  to  be  a  sufficient  memorandum  to  bind  the  de- 
fendant under  the  fourth  section  of  the  statute  of  frauds,  on 
the  ground  that  the  consideration  for  the  defendant's  prcH 
iniHe  or  undertaking  was  not  expressed  on  the  face  of  such 
letter.'    And  Mn  Jurtice  Park  there  drew  a  distinction  be^ 
tween  the*  fourth  and  seventeenth  sections  of  the  statute,  rnr. 
that  the  latter  only  relates  to  contracts  for  the  sale  of  pro- 
perty between  vendor  and  vendee,  and  that  the  memoran- 
dum under  that  section  sufficiently  shews  the  considerationt 
9UU  the  sale  of  goods.  But  that  in  the  fourth  section^  whidi 
relates  to  contracts  made  for  the  benefit  of  a  third  person, 
the  paiticular  consideration  must  be  shewn,  ibr  it  cannot  be 
knowa  unless  it  be  distinctly  efxpressed.  Here,  no  consider- 
ation whatei^er  for  the  defendant's  undertaking  appears; 
andif  Corewcm  were  in  the  plaiiitiff!8  employ  at  the  time  the 
gaaramie  was  given,  there  was  a  total  absence  .of  consi- 
deration*   Although  it  is  stated  that  Corcoran  was  late  in 
the  employ  ot  Pearson,  he  might  have  been  in  the  plain- 
tiff's service  at  the  time  the  letter  was  written;  and  if  he 
weve  taksvi  into  his  employ  in  consequence  of  the  guaito-. 
tici  it  could  only  be  shewn. by  oral  testimony,  whidi  it  waa 
the  express  object  of  the  statute  to  exclude;  for,  as  Mr. 
tiMlice  Sichardson  said,  m  Jenkins  v.  Reynolds— *' Th^ 
object  of  the  statute  is,  to  prevent  frauds  by  perjury  6t 
subornation  of  perjury,  by  causing  that  to  be  reduced  inX» 

(a)  6  B.  Moore,  86;  A  C.  3  Brod.  &  Bing.  14. 
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liS9.  writing,  whick  h^fytn  migHt  )M»re^  bim  proyod  by  fufql 
tdtiniaiv*  In  JSannder^  ?.  Wak^ld(a\^  lb«  doclntif  eft- 
tabluhed,  in.  IFfiJii^T.  WarUef^ {Ji)t  V4«i  e9(pr69#Iy  cpnfinaiH 
ed,9»«..th«t  aniigifi9ia€>tf  tobeuftwefftJbte  &r  tb^^delit  ol 
a  thnd'  peraon  n«st.  not  only  be-  in  writii]^»  but  nmafc 
conttift  the  coniidcrratiooj  fi^  the  piomise^  aa  wall  as  the 
piMwa  itaalfi  and  diiM^  pacol  proof  g|  the  conudenition  is 
iwdmissiMe»  Herp>  Itdoea  not  appear,  that  the  plainti^r 
togagedte  take  Cosfoort^n  into  his  ^^vsiM  in  covAequence 
of  the  defeedMtVguerantie,  and.theiatter  only  agrefdd  to 
^  aioeiiendgfe  far  a  default  hy  Gorcprant  wJtnlst  he  continii* 
ecLin  the  pUelJlfira  MH^oy. 

A  eieffe  imdextahmg  t9  be  aneweraUe  £»r  Ciwcorai^ 
wUlsthe  was  in  tbeeiapl^ymefil  ef  the. plaintiff,  constttotes 
no  YaUd  of  legal  ccai^dfltalion^  and  4bei«  was  no  undetf- 
takxng  by  tiio'  plaintiff  to  eeiploy  him  o?  oontinUe  Inm  m 
Um  ierviee;  and  in  the  late  case  Qil0ee$  t*  WlnUmA  ^), 
where  ihe^efisndant  signed  a  paper,  by  which  she  agie^ 
to  remain  with  the  plaititifira  wife  for  two  years  ftom  the 
dtfte  ef  tibie  instyoaesit,  for  the  purpose  of  leaniiqg  the 
business  of  adress^maker;  in  an  action  for  the  hreadi  of 
theiagraementy  it  was  hdd  that  it  was  not  binding  on  ftha 
defendant,  aeit contained nnei^fagement  or  nndertahingt 
entile  pert  of  the  plaintiff  er  hb  wifii,  to  teaeh  the  defend* 
ani.  So,  here^  there  if^as  no  undertaking  by  the  plaintiff 
to  etepley  CSsrcoroff;  and,  if  he  wece  in  the  pkuntiff's  sets 
Yiee  previously  to^  or  at  the  time,  the  guamntie  was  given, 
Aere  was  a  total  abaenoe  of  coasiderataon  Sat  the  defend^ 
aotf  s  ^engaging  te  be  aecurity  fi>r  Conor  an  whihil  he  eon* 
tinned  in  the  plaintiff'a  employ. 

Lord  Chief  Justice  Trtfnai..r-By  the  £cmrth  section  oC 
the  statute  of  frauds,  no  action  shaU  be  brought  whereby  to 
charge  the  defeodiant,  upon  any  special  promise  to  mxw^ 

(fl)  4  Barn,  k  Aid.  695.  (c)  2  Moore  &  Payne,  86;  &  C. 

(5)  6  East;  M.  &Bim:.d4. 
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llnr  <be  debt  6f 'aif^fher  peftdn,  unless  ti»^  agt^ethelit  U^xMl 
irfaich'streh  action  is  brought,  ot  son^e  mleftioriUidabi  <>t 
note  tfaeteof  "shall  be'  in  writing.  JSince  thb  e^se  of  ti^aih 
▼.  'WwrU^s-,  wMeb  has  been  cohfiihiied  by%he  Mribciequint 
eases  'bfSaitMkr^  v.  Wak^j^di  and  JaniM^  ^.B^ynM^^ 
tb^  agreenMfnt  nxost  conlaui  the  eoniridetalkw  Imt  tte 
promise,  as  i^ell  aa  the  x>foini3e  itselfV  and  if  no^  consid^iv 
ation  bie  expressed^  or  can  be  implied  on  the  fabe  of  tb^ 
agr^etiient,  the  patty  seeking  to  enforce  il  caAncii  t^ 
eoYer,  because  parol  evi^ehce  cannot -be  adMctedi  The 
enty  question  in  this  case'thet^  b,  whether  the  contader^ 
ation  for  the  defendant'js  proniibe  k  expressed  da  tJbl^ 
fiiee  of  his  letter  t6  (he^  (diaintiff;  orWhe«her  SMh  eon^ 
ttdenlsdn  can  be  raised  by'fidr  iiaq^flrtiowt  I  thinkUuit 
it  way.  l%e  defendtot  agreed  to  become  security  to 
Ae  plainiitf  ibr  Cotc&rcaiy  itiiomlie  desdribed  iub  being 
&iee  itt  the  employ  o{  Pearson  otL&tHkm  WaU^ht  what* 
ever»  wh^  in  die  employ  of  the  plaintiff,  he  might  entrusC 
Kih  with,  to  the  amount  of  50/,  It  must  therefore  be  in^ 
ieited,  that  the  defSendant  undertook  to  be  respebsiMefoir 
a  person  who  had  lately  left  the  eervice  of  anothei^,  and 
was  abotU  to  enter  into  the  emph>y  of  the  phiintiff.  The 
word  hie  refers  to  a  paat  ttansaetion,  but  the  empldyaieni 
by  the  plaintiflT  was  clearly  prospective.  The  decbtatim 
is  properly  framed,  and  in  which  the  consideration  for  the 
defendant's  promise  is  stated  to  be  the  pbundff'a  taking 
and  retaining  Corcoran  in  his  service.  We  ahoiild  not  to 
too  strict  in  construing  instruments  or  eontraeta  of  this  »»* 
tare,  as  they  are  generidly  drawn  up  on  the  spur  of  the 
moment,  or  aa  occasion  may  require,  by  dradlesmeii  and 
persons  of  business,  without  the  aid  or  assistance  of  a  pro- 
fessional adviser.  I  therefore  think,  that,  in  this  csflsej 
there  was  a  sufficient  consideration  expressed  on  the  Cusa 
of  the  letter,  for  the  defendant's  undertaking,  namely^  that 
if  the  plaintiff  would  take  Corcoran  into  his  employ  or  ser- 
vice, the  defendant  would  be  responsible  whibt  he  remain- 
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1829.        ed  in  such  gervice,  fot  any  sum*  he  migltt  he  ^trusted 
Nbwbvet      ^^b  ^y  ^^  plaintiff,  to  the  amount  of  SOL 


Amnmovttr 


Mr.  Justice  Park. — I  should  be  e^etremely  Sony  to  de- 
part from  the  decision'  to  which  tre  afiivi^d  in  Jenking  n 
Reynolds;  which  is  conformaUe  to  Saunders  f.Wtite- 
field;  and  the  point  wad  ftiHy  constdered  in  both  these 
cases.  Although  both  Courts  confirmed  the  principle  es- 
tablished m  ffTain  v.  Watlters,  still  I  do  not  say  that  that 
ease  was  rightly  decided  on  the  facts  before  tfae'Court. 
But  the  question  here  isr— whether  the  undertaking  by  the 
defendant  to  be  responsible  for  Carcarany  did  not  relate 
to  his  future  employment  by  the  plaintiff,  and  whilst  he 
should  continue  in  such  service.  The  defendant  under- 
took to  be  security  for  Corcoran,  whom  he  described  to  be 
laie  in  the  employ  of  Pearson,  and  to  be  answerable  for 
him  while  in  the  employ  of  the  plaintiff,  for  whatever 
he  might  entrust  him  with,  to  the  amount  of  50/.  The 
words  while  and  might  are  clearly  prospective;  and  I 
am  therefore  of  opinion,  on  the  construction  of  the  agree* 
ment  itself,  that  there  is  a  sufficient  consideration  upon 
the  face  of  it  for  the  defendant's  promise,  vix.  the  Jfuture 
employment  of  Corcoran  by  the  plaintiff,  and  entrusting 
him  while  in  his  service. 

Mr,  Justice  Bcrrouoh. — ^Tbe  words  of  the  defendant's 
letter  clearly  import,  that,  at  the  time  it  was  written,  Corco* 
ran  was  about  to  be  taken  into  the  employ  or  service  of  the 
plaintiff,  as  it  was  stated,  that  he  was  late  in  the  employ  of 
another  ^person :  and  the  defendant's  undertaking  to  be  an* 
swerablef^At/^  Corcoran  was  in  the  plaintiff's  employ,  shews, 
that  he  was  not  actually  employed  at  the  time;  and  if  a  con- 
sideration for  a  promise  can  be  implied  from  the  words  of 
the  agreement  itself,  it  may  be  so  averred  in  the  declaration. 

'  Mr.  Justice  GASELEE.--The  question  is,  whether  thar 
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tcnns  of  the  defeii4«nt'«  letter  import  that.  Cbreordn  was  m  1829. 
the  employ  of  the  plaintiff  at  the  time  it  ima&  vritten.  I  think' 
not;  and  the  first  count  of  the  dedaration  states,  that/in 
consideration  that  the  plaintiff  ii^o«Utoit«,aiu<fvton,  Cor- 
coran in  his  employ,  the  defendant  undertook  to  be  an- 
sweraUe  to  the  plaintiff  to  the  extent  of  50iL,  while  he, 
Corcoran^  continued  in  such  employ.  That  appears  to  me; 
to  be  tbe  true  construction  to  be  put  on  the  defendant's 
letter,  and  more  particularly  as  the  time  of  the  service  as) 
well  as  the  credit  to  be  given,  are  both  pro^pectiTe• 

•  ,  » 

Rule  reiused. .  :' 


Herbert,  Assignee  of  Knight,  an  Insolvent  Debtor,  r.^     Stdurda^^ 
Wilcox  and  Joyce.  ^'^'  '^^' 

X  His  was  an  action  of  assumpsit ^  and  brought  by.  the.  A  voluntary 
plaintiff,  as  assignee  of  Knight^  an  insolvent  debtor,  for  debtor  MhL* 
money  alleged  to  have  been  had  and  received  by  the  de*.  2^'*^!uJ"'*J 
fendants  to  the  use  of  Knight  before  he  became  insolvent,  iiuoiveiit  dr- 
smd  of  the  plaintiff,  as  his  assignee,  since.  The  plaintiff^  the  time,  and 
by  his  bill  of  particulars,  sought  to  recover  34/,  4*.,  paid  ^^^J^^ 
by  Knight,  on  the  27th  September,  1828,  to  the  defend-  hi»  impriwn- 

ineDtf  MtHftwgh 

ant^  voluntarily  and  fraudulently,  and  by  way  of  undue  in  discharge  of 
preference  or  firaud,  and  delivered  or  made  over  to  them  y  «  frav!daient ' 
by  Knight,  whilst  in  insolvent  circumstances,  within  three  ng^'^^/idw" 
months  before  the  commencement  of  his  imprisonment.     *  under  the  32nd 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the  gutute  7  (7<o. 
last  Assizes  at  Bristol,  it  appeared,  that,  in  1828,  Knight  ^g^'^'^,^ 
was  an  inn-keeper  BXBath,  and  that,  being  in  embarrassed  pow^^^»^ 

,        ,  ,      .  «  -^     •      1  .      >ntt«laced  in 

Circumstances,   he  borrowed  a  sum  of  money  from  his  that  section. 
sister-in-law,  who  had  married  the  plaintiff;  that  shortly 
afterwards,  vix.  in  September  in  that  year,  the  whole  of 
his  stock  was  disposed  of,  and  that,  on  the  27th  of  that 
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^j]^^  bit  ortdkot^  and..  MioM  /Otbeifft  b?  |mu4  Um  ide£»iidt 
aate  Stf..if.».lbr  wi»«.an4  Writs  8i|jH^Ua4  tg^.tfaiemiQ  Ib^ 
ootftte  of  dmr  trtd«i  iuhI  fcb^  tboee  4ebU  mafesiktirifi^A 
fiMi  Ihe  aak  W*  Ibe  $tock  Aod  %h^  Mm  borrowed  fift>fB.  tbi( 
pkintir«  wiffi*  .  Thai  Aat  fnm  renaiiiing  wboHy  nftpMJl 
the  pkinftiff  cattsed  ^m^AI  to  be  •>!m«ttfdk.1fho,^aqi^ib* 
ISih  Notember^  1828»  rendered  himself  to  priBon  in  d]£« 
ohiftgaof  bifrbail,.  Md  fikdlua  petitmi»  and  ^eBver^  a 
flcbedub)  to  ibe  insolvent  DebtocsVCourt  t>n  Ae:8fd  Dih 
comber  following*  and  obtained  bis  diadb^rge  under  the 
8tatot9:.7.^i0a..i»e.57,  on  ibe  22nd  ^maor^,  18$0;  the 
plaintiff  having  been  previously  ap^peinted  bis  assigpeei 
,  For  the  plaintiffyit  was  contended*  that  the  paylnent  to 
the  defendants  bavii^  been  made  by  Knight  when  he  Wds 
iq  insolvent  oirciimstaMes^  and  within  three  months  before 
the  commencement  of  his  imprisonment,  it  was.  fraudulent 
ajid  void  aff  fgainst  the  plaintiffj  under  the  statute  7  Qea 

For  the  defeDdants,  it  was.ittsisted,ihtl  (beatatnta  waa 
hot  meant  tp  invalidate  Aontf^^.paymenta  made  to  ijMdin 

(a). By  vAAJk  it  »  enacted-^     tiliAiftth^ebyde<*lsr«dtoft«,tirsii- 
"TbatytfasypriMnfr^wiiDsWl     ^lAta^tadraiiytsi 


iU  his  petiUoD  to  iuB  <U8c1im|^  nsioasl  4r  olher  jMsi^|iee  of  a^ 

under  $be  act»  shall,  before  or  rigDees  of  such  prisoner^  appoint* 

after  his  imprisonment,  being  in  ed  under  the  act.    Provided  al- 

insotveDl  cireumstances>   vdlan-  ways,  th«t  no  euch  eonveyane^^ 

tsrily  eonrey,   assign*   tr^oslen  ossiglBSBe?!,  traosfcrf  ohaTga*  4pf 

€tM»^e,  deiioer,  or  make  ever  any  livery^  or  mMng  ovei;  shall  i^  fo 

estate,  real  or  personal,  security  deemed  fraudulent  and  voul,  un 

for  money,  bond,  biil>  note,  Mon^y,  less  made  within  three  months 

property^  foods,  or  effeetswhai^  before  the  commeo«eikieatefsaeb 

soever,  to  oi^  creditor  er  eredl**  imprisomneat,  er  wtk  ite  viow 

tors,  or  to  any  persoa   or  per»  or  intention  by  the  parQr  so  pon* 

sons    in    trust    for,    or    to    or  veying,   ossignini^   transferring^ 

for  the  use,  beneAt,  or  ad?an-  charging,  delivering,  or  making 

tage  ef  aay  creditdr  or  creators,  over^  of  petiUotfingliie  lassiNtai 

every  sueii  eon?eyaacei  assigD-  UoaitforhlidiaQhargateaiaBs^ 

meat,  transfer,  charge,  delivery,  4ody  under  the  act." 
and  makbg  over,  shall  be  deemed, 
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tort  ifl  tile  OT&ial7 tov^tae  of  &ftd6.  ^  Iii»  Lofidship  leftft  ,J^V 
tb  ttid^ttfy  to  ni^  wherhieif  Kdght^^  ih  imdimt  cii^  H^l^t 
cdftiblaMoeft  at  the  ttm^  he  made  the  fMcyiiieiit  to  theile« 
fen^oits^aiidiihelber  it  was  a  voluntary' payment*  They 
Ibmid  iii  4h6  ribrtnaUve,  and  aceotdingly  l^tdfMd  a  ttf« 
Aet  for  the  pkiatiff  for  the  aiMiiiit  of  the  mm  paid  hy 
KMgkt  to  the  d^fendantd. 

Mr4  Serjeant  Mwemsthertiom  applied  fiof  a  rttl^  iM\  (hat 
thiav49r3iettmight  i>e  setaaide,  amd  aaon^ditetitered  instead 
thereof^  Ti^oleonied  Sei^aavkt  stabii^ed,1^ 
m  ^u^Mibb  did  iMt  ap^ly  taBMdfide  payments  made  by  a 
trader  in  i»iolveilt<iiicmiatanee^>  to  hia  creditors,  but  only 
to  fiandalent  trahafeni  cf  property*  AUbongh  the  words 
of  Ae  aat  art,  ^.ifninyptisoaefr'Bhali  convey,  assign,  de^ 
liftty  br  "iAake^  over  any  Monlry'to  any  creditor,  eve^  soch 
Gonveyamee,  assigntnent;  and  deH^ei^,  i^alt  be  deemed 
void,  as  against^  the  assignee  ('*  yet/flie  i^ord  dether^  as 
accompanied  with  the  other  words  in  thi^  cfanse,  cannbt 
be  taken'  to  esiend  <0|  or  include^  a  delivery  i^pdymMf  'of 
miney*  By  aMiogy  to  the  latigtMge  of  the  bankrupt  abts, 
the  word  jeioy  would  have  been  introduced,  if  the  Legisla- 
latnre  had  intended  lo  prohibit  or  defeat  an  aetad  pay- 
flMnt  to  a  creditor,  although  made  voluntarily.  The  48th 
section  enacts — **  That  in  case  it  shall  appear  to  the  Insol- 
vent Court,  or  commissioner >^hat  aprisoner  has  fraudulent- 
ly^  whh  intent  of  diminishing  the  sum  to  be  divided  among 
his  creditors,  or  of  giving  an  undue  preference  to  ahy  of  the 
creditors,  dischargedi  or  concealed  any  debt  due  to  or 
from  the  posooer,  either  before  or  after  the  cmumence- 
ment  of  hisimprisimmeAt^  it  shd  be  lawi^I  for  the  said 
Court  or  commissioner,  X6  adjudge  that  such  prisoner 
shall  be  discharged,  so  soon  as  he  shall  have  been  in 
<»atedy  at  the  suit  o{  acnne  one  or  more  of  the  persons  as 
to  wiroae  debts  and  claims  such  disdiarge  is  adjudicated, 
for  such  period,  not  exceeding  three  years  in  the  whole, 
as  the  Court  or  commissioner  shall  direct,  to  be  computed 
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from  the  filing  of  the  prisoner's  petition  ;**  yet  here.  Knight 
was  actually  indebted  to  the  defendants  for  goods  previ* 
oiisly  supplied  by  them  in  the  due  course  of  trade,  and  for 
which  the  payment  in  question  was  made;  which,  therefore, 
did  not  fidl  within  the  words  or  meaning  of  the  act,  nor  did 
it  amount  to  a  fraudulent  or  undue  preference. 

Lord  Chief  Justice  Tin&al.— The  only  question  in  this 
case  turns  on  the  construction  of  the  S2nd  section  of  the 
statute  7  Geo.  4i,  c.  57;  and  it  has  been  insisted,  that  that 
clause  does  not  make  a  voluntary  payment  by  Knigiif  an 
insolvent  debtor,  to  the  defendants  who  were  his  credi- 
tors, fraudulent  aad  void.asiagakst  the  plaintiflPras  hia  as- 
tigOMp  although  it  was  inadewithSn  those  months  before  the 
crnnroenceiaept.  ot£mghi*4  impmonmenit;  andithas  been 
QGOt^ndedt  that  such  payaient  does  not  laUr  within*  the 
operation,  of  that  dauoie,  aa  the  wordi  jDnyflMMlii^mot  in* 
trodooed  tfaevein.    On  lookiog  at  the  olaiiae;  At  is)  impossi- 
ble not  to.  eee  but.  that,  the;  luegislature  intended  that  it 
should  apply  to^a  paymeotc  of  thisidcaQfiptioQ^.iir  ^hoMst 
every  word  that  is  equivalent  to  payment. is. there  in^ 
perted«    The  words  are^  "  that  if  an^  pvisoier,  who  shall 
file  his  petition  Smt  his  dischafgennder  the-iact,  shall,  be- 
fore or  after  his  imp^sonment,*  being  in  i  insolent  circum- 
stances, voluntarily  convey,  aissign,'  ttahsfi^r^  charge,  deU*. 
per,  or.  make  over  any  estate^  real  'ortpecsonid,  security 
fi>r  money,  hood,  bill^  note,  ntoaejr,  pniierty^ngoodsi  or 
effects .  whatsoever,  to  any  cDeditqr  op  predstoos,  or  to 
ally  person  or  persons  In.  tmst  fQr,.or  lb 'or  for  the  use, 
benefit,,  or  ad'¥antage<  of  »aBy<  creditor  .or  i»edit<mi»  every 
Mch  coDveyanoe»  assignment, ;tauisfer,  charge,. delivery, 
andmakflSg  over,/ shaU.be  deemed 'frandulrtit,  atid  is 
theneby  declared  to  bewoid  aa  agofaist  the  provisional  or 
other,  assignee  orasai^ees^of  Bueh^prieonerBpfiainted  un-^ 
der  the.aot." .  It  was,  therefore,  oleariy  iotnifcied'that  the ' 
delivery  of  money  /by  a  person  in  insolvent  oircttmstances 
to  a  particular  creditor,  is  fraudulent  and  void  as  ugainst 
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the  assignee  of  the  insolvent  Xbe<  deli^veiy  of  tikoMj  ^  «  16S9. 
creditor  must  be  taken  to  be  a  delivery  in  payment  for 
Remand  pf  adfibt;.  and tbq  word .</«^'27^ry  may^  in  thid le- 
speot,  be  considered  sl^  syponymous  to  payinent«  and  if  a 
pigrment  of  money  to  a  particular  creditor,  being  for  iris 
advantage,  be  not  deemed  to  be  vpid,  the  provUipns  of  the 
statute  would  be  altogether  nugatory;  and  although  the 
wot'd  panfmemt  is  not  introduced^  it  appears  tonde  ihat  the 
lAymeot  in  question  was  a  voluntary  and  fraodttlent  deli- 
very of 'ttioney  to  a  creditor,  within  fhe  terms  and  metttiing 
of  the  8£ikl  seotioir  of  the  act. 

•  *flfrl  Justice 'PiRC«^-«My  brother  MenFeweikerhoB  safd; 
iha(^  as  t&e  word  pojria&nif  is  not  introduoed  in  theelause  in 
^neition,  the  payment  mtCde  by  the  insolvent  to' the  de«- 
ftftdanta  eatosot  be  eoosidered  as  a  voluntttfy'  prsleprence, 
#r  irsnidulent  wiftbin  the  meeniiig  of  the  statute;  but  I  am 
■ot'  prepared  to  go  that  length,  or  to  say  tihal  preeise 
.ironfa  sbcttild  be  inserted,  in  order  td  bring  a  party  withih 
tfwrtsevning  or  operation  of  the  act.  Such  pteciiionis 
applicaUe  rather  to  penal  or  criminal  statutes  than  those 
wUch  'are  remedial,  and  passed  for  the  preiventioil  of 
bknSf  and  a  security  to  iond  fide  creditors.  The  objetctiof 
the  Legislature  in  passing  the  act  in  question  was,  to  eflbdt 
a  fiur  and  equal  distribution  of  the  estate  and  effbcts 
loli.  an  insolvettt  among  his  creditors  at  large,  and  the 
SStsA  clause  enacts,  that  if  he  should  vofanlarily.  convey, 
assign,  tomsfiBr,  charge,  deliveWf  or  make  over  any  of  his 
walos  personal  estate,  security  for  money,  moa^yigoeds, 
ioreffflflta  whatsoever,  to  any  cteditor^*«feivery  sueh  >oeii- 
.veyaiMs,  .assignment,  &c  &o.,  ia  void  as  against  -  the 'sa- 
si^aee.  As  many  verbs  are  used  as  can  well  bacaudser- 
ated>  and  the  words  deVnQer^  or  mmke  over,  am  not  confined 
to  a  security  for  mon^,  but  include  money  also.  The  Le- 
gislatttre,  tfaeceioTe^  intended  that  a  person  in  insolvent 
ciffoamstances  should  not  voluntarily  deliver  over  money 
vox*.  !«•  M  M 
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1829.        to  a  particular  creditor,  and  such  delivery  appears  to  me 
to  comprehend  and  he  tantamount  to  payment. 

Mr.  Justice  Burrouoh. — I  am  also  of  opimon  that  the 
words  of  this  statute,  as  well  as  the  true  meaning  to  he  put 
upon  them,  are  sufficiently  comprehensive  to  embrace  this 
case,  and  consequently,  that  there  is  no  ground  to  disturb 
the  verdict  found  for  the  plaintiff, 

Mr.  Justice  Gaselee. — The  intent  of  the  Legislature 
was,  that  if  any  person,  being  in  insolvent  circumstances, 
should,  within  three  months  before  the  commencement  of 
his  imprisonment,  voluntarily  deUver  any  security  for 
money  or  other  property,  either  in  money  or  in  money's 
worth,  it  should  be  taken  to  be  within  the  meaning  of  the 
act;  and  the  delivery  of  money  to  a  particular  creditor 
must  be  considered  as  a  payment  made  in  satisfaction  of  a 
debt  due  to  him  to  the  prejudice  of  the  creditors  at  large. 

Rule  refused. 


Tnesday,  SauNDERS  i;.  MiLLS. 

^<w.  ioVa.     _, 
In  order  to  jui-  'X  HIS  was  an  action  brought  by  the  plaintiff,  an  attorney 
2n  of  a^report"  ^^  Bristol^  against  the  defendant,  as  printer  and  publisher 

of  a  cause  tried  ^f  ^  newspaper,  called  the  *«  Bristot  Gazette,"  for  the  fol- 
io a  Court  of  "^    *^ 

justice,  the  re-    lowiug  Kbel  inserted  in  that  paper: — 

uSnafairMld         "  Extraordinary  charge  of  poaching. — Ghucesier  As- 
accurate  state- 
ment of  what 
took  place  at  the  trial.    A  mere  statemeoc  by  eouiseI»  in  hb  openitig  to  the  Jury,  imsttppoited 

by  evideuce,  is  not  a  fair  and  impartial  report  In  an  action  for  a  libel  in  a  newspaper,  the  de- 
fendant was  permitted,  under  the  general  issue,  to  shew  hi  mitigation  of  Atmages,  that  he  had  co- 
pied the  alleged  libel  from  another  newspaper,  but  he  is  not  allMrc^  tq  shew  that  it  had,  alio  pre- 
viously appeared  in  several  other  newspapers.  The  question  of  oamages  in  such  a  ease,  is  exda- 
sively  a  question  for  the  Jury. 
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sizes. — At  the  above  Assizes,  an  action  was  brought  by  1829. 
Lord  De  Clifford  against  Mr.  Saunders^  an  attorney  of 
Bristol^  and  two  other  persons,  under  these  circumstances, 
as  stated  by  t/te  counsel/or  the  prosecution^  The  defend- 
ant had  taken  a  cottage  on  the  borders  of  Lord  De  Clif- 
Jhrd's  preserves,  where  he  kept  a  regular  poaching  esta- 
blishment. Fair  sporting  was  out  of  the  question,  for  it 
appeared  that  he  used  to  turn  out  his  dogs  in  the  night, 
when  they  did  much  mischief  on  the  neighbouring  estate. 
In  consequence  of  this,  Lord  De  Clifford  gave  orders 
ihat  all  dogs  caught  on  his  manors,  should  be  brought  in- 
to the  kennel,  and  there  kept  till  they  were  claimed.  It 
happened  that  a  greyhound  of  the  defendant's  was  found 
in  one  of  Lord  De  Clifford's  fields,  and  was  taken  to  the 
kennel  to  wait  its  being  claimed  by  the  owner,  as  it  was 
not  certainly  known  to  be  a  dog  of  the  defendant's.  In- 
stead of  writing  to  Lord  De  Clifford  to  have  the  dog  de- 
fivered  up,  the  defendant  went  with  two  other  persons  on 
the  23rd  day  of  October,  and  having  broken  open  the  door 
of  Lord  De  Clifford's  dog  kennel,  he  rescued  the  dog. 
These  parties  came  the  next  day  to  dig  up  the  body  of  a 
dead  dog.  Mr.  Saunders  had  a  horse  pistol,  and  they 
then  insulted  Lord  De  Clifford's  servants,  and  Mr.  Sauu" 
ders  challenged  one  of  the  keepers  to  fight.  The  actual 
injury  to  the  kennel  door  was  not  much,  but  damages 
were  sought  to  be  recovered,  which  would  teach  the  de- 
fendant to  behave  more  correctly  in  future.  The  de- 
fence was,  that  the  defendant  had  done  no  more  than 
was  necessary  for  the  recovery  of  his  dog;  and  that 
another  dog  of  Mr.  Saunders* s,  having  been  shot  by  one 
of  Lord  De  Clifford's  keepers,  and  buried,  they  mere- 
ly went  on  the  second  day,  to  dig  up  the  body  of  that  dog, 
and  bring  it  away.  Mr.  Justice  Park  said,  that  the  amount 
of  damages  was  not  necessarily  limited  to  the  actual  dam* 
age  done  to  the  door  of  the  dog-kennel;  but  still  he  thought 
the  Jury  should  give  just  such  damages  as  would  not  be 

mmS 


5£S  CASES  IK  MICHAELMAS  TERM, 

1829.  very  injurious  to  the  defendant's  pocket,  but  yet  as  much 
aa  might  have  the  effect  of  making  him  mend  his  ways,  and 
behave  with  more  propriety  in  future.  Verdict  for  the 
plaintiff,  damages  50/.*' 

At  the  trial,  before  Lord  Chief  Justice  lindal,  at  Weit- 
minster,  at  the  Sittings  after  the  last  Term,  the  defendant 
pleaded  the  general  issue;  and  it  was  admitted  that  he  was 
the  editor  of  the  Bristol  Geusette,  as  well  as  that  the  alleged 
libel  was  published  in  that  newspaper;  and  he  gave  in  eri* 
dence  a  copy  of  the  Observer  newspaper,  of  a  date  pre- 
ceding the  publication  in  the  defendant's  paper,  for  the 
purpose  of  shewing  that  the  libel  had  been  published  in  the 
Observer,  and  copied,  in  substance,  from  that  paper.  vHe 
also  offered  in  evidence  copies  of  the  Mormng  Herald,  and 
several  other  Zone/on  newspapers,  in  order  to  shew  that  the 
same  report  had  been  published  in  them;  but  his'Xiordship 
refused  to  receive  them.  The  defendant  then  gave  in  evi- 
dence a  letter  written  by  him  to  the  plaintiff  containing  an 
explanation  or  apology  for  the  pubUcation  of  the  report; 
but,  as  it  appeared  that  such  letter  had  been  before  pub- 
lished in  the  Observer,  and  in  terms  rather  tending  to  add 
to  than  diminish  the  effect  of  the  original  statement  or  re- 
port, his  Lordship  left  it  to  the  Jury  to  say,  whether  the 
report,  as  published  in  the  defendant's  paper,  was,  upon 
the  face  of  it,  a  fair  and  accurate  report  of  what  took 
place  at  the  trial  at  Gloucester.  They  thought  that  it 
was  not,  and  found  a  verdict  for  the  plaintiff,  damages 
60/. 

Mr.  Serjeant  Ludlow  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted,  on 
the  following  grounds :  First,  that  the  publication  appear- 
ing on  the  face  of  it  to  be  the  report  of  a  trial  in  a  Court  of 
justice,  was  a  privileged  publication.  Secondly,  that  the. 
copies  of  newspapers,  in  which  the  same  report  had  been 
previously  published,  were  improperly  rejected,  or  refused 
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to  be  received  in  evidence  in  mitigation  of  damages;  and,         1839. 
Lastly^  that  the  damages  were  excessive. 

First.  The  editor  of  a  newspaper  or  periodical  journal 
is  justified  in  publishing  an  account  of  what  takes  place  in 
a  Court  of  justice,  which  is  open  to  all  the  world;  and  a 
party  who  complains  of  such  publication,  must  adduce  some 
evidence  of  maKce  in  the  publisher,  either  in  fact  or  in  law ; 
and  be  cannot  vest  his  case  on  the  mere  fabt  of  publication. 
Here,  the  plaintiff  adduced  no  evidence  of  msilioe,  nor  can 
malice  be  infiH^red ;  and  the  publication  of  the  report  of  what 
took  place  at  the  trial  at  Gloueesier,  was,  primdfacie^  a 
privileged  pubUcation.  In  the  case  of  The  King  v.  Wright ^ 
Mn  Justice  Lan)renee  said  ((i)*^->*  It  has  been  baid,  that  the 
publication  of  the  proceedings  of  Courts  of  justice,  when 
reflecting  on  tbe  character  of  an  individual,  is  a  libel;  to 
support  which  position,  the  case  of  fFaterfield  v.  The 
BiBho|>  Off  Chicbe*tw{b)f  has  been  cited.  But,  on  exam- 
ining'that  caee,  itaippears,  that  the  charge  there  was,  that 
the  plaintiff  had  >  not  published  a  true  account.  Therefore, 
I  do  not  think  that  that  case  establishes  the  proposition, 
to  support  which  it  was  cited ;  and  I  am  not  aware  of  any 
aodiority  that  does  support  it.  The  pro<teedings  of  Courts 
of  justice  are  daily  published,  some  of  wbi6h  highly  reflect 
on  individuals; 'but  I  do&ot  knoit  thiit  aninfdnnation'was 
ever  granted  against  the  publishers  of  them.  Many  of 
these  proceedings' contain  no  point -of  law,'  and  are  not 
puUiihed  under  the  authority  or  the  sanction  of  tbe 
Courts,  but  they  are  printed  for  the  information  of  the 
public.  Though  the  publication  of  such  proceedings  may 
be  to  the  disadvantage  of  the  parttcukr  individual  concern- 
ed, yet  it  is  of  vast  importance  to  the  public  that  the  pro- 
ceedings of  Courts  of  justice  should  be  universally  known. 
The  general  advantage  to  the  country  in  having  those  pro- 
ceedings made  public,  more  than  counterbalances  the  in- 

(«}  8  Term  Itep«  297*  (fr)  2  Mod.  1  la 
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1829-  conyeniencea  to  the  private  persona  wboae  conduct  may 
be  the  subject  of  such  proceedings."  So>  in  Curry  ▼•  Wal' 
ier{a),  (to  which  that  learned  Judge  alluded),  which  was  an 
action  for  publishing  a  libel  on  the  plaintiff  in  the  Times 
newspaper,  under  the  title  of  "  Law  Reports  **  Lord  Chief 
Justice  £yr^,  in  summing  up,  told  the  Jury — ''  That  though 
the  matter  contained  in  the  paper  might  be  very  injurious 
to  the  character  of  the  plaintiff,  (a  magistrate),  yet  he  was 
of  opinion,  that  it  being  a  true  account  of  what  took  place  in 
a  Court  of  justice,  which  is  open  to  all  the  world,  the  pub- 
lication of  it  was  not  unlawful"  Here,  the  plaintiff  did 
not  attempt  to  shew  that  the  report  of  what  took  place  at 
the  trial  at  Gloucester  was  either  unfair  or  untrue,  or  that 
the  defendant  was  actuated  by  malice  in  its  publication. 
In  the  late  case  of  ffrom(^ge  v.  Prosser,  Mr.  Justice 
fiayley^  in  delivering  the  judgment  of  the  Court,  lays 
down  the  true  distinction  between  cases  of  ordinary  libel 
or  slander,  and  those  which  are  in  the  nature  of  a  privi- 
leged communication,  under  which  the  publication  of  what 
)ias  taken  place  in  a  Court  of  justice  may  be  classed;  and  he 
said,  with  referenpe  to  (hat  distinction  {b\  "  malice,  in  com- 
mon acceptation,  means  ill  will  against  a  person;  but,  in 
its  legal  senscy  it  means  a  wrongful  act,  done  intentionally, 
yrithout  just  cause  or  excuse.  And  I  apprehend  the  law 
recognizes  the  distinction  between  these  two  descrip^ 
tions  of  malice,  vix,  malice  in  fact,  and  malice  in  law,  in  ac- 
tions of  slander.  In  an  ordinary  action  for  words,  it  is  suf- 
ficient to  charge  that  the  defendant  spoke  themfalsely^  it 
is  not  necessary  to  state  that  they  were  spoken  maliciously. 
But  in  actions  for  such  slander  as  is  prima  fade  excusa- 
ble on  account  of  the  cause  of  speaking  or  writing  it,  ma- 
lice in  fact  must  be  proved  by  the  plaintiff."  So,  here,  as 
the  defendant  published  a  report  of  what  purported  to 


(a)  I  Bos.  &  Pol.  625. 
{h)  A  Bam.  &  Cress.  265;  S,  C.  6  Dow.  &  RyL  296. 
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have  passed  at  a  trial  at  the  Assicesi  it  was  in  the  natut^  of  1829. 
a  privileged  cominnicationy  and  the  plaintiff  should  either 
have  shewn  that  the  statement  was  falsej  or  that  the  de- 
fendant was  actuated  by  a  malicious  feeling  towards  him, 
but  which  could  not  be  the  case,  as  he  published  the  mat- 
ter complained  of  as  a  statement  made  by  counsel  at  the 
trial  of  a  cause  at  Nisi  Prius,  and  after  it  had  been  insert- 
ed in  other  newspapers  besides  the  Observer. 

Secondly.  The  newspapers  in  which  the  alleged  libel 
had  been  previously  published,  were  improperly  rejected 
when  offered  in  evidence,  as  they  were  not  tendered  by 
the  defendant  for  the  purpose  of  justifying  the  publication, 
but  only  in  mitigation  of  damages;  and,  in  the  case  of  The 
Earl  o{  Leicester  v.  Walter  (a),  the  defendant  was  allow- 
ed to  prove,  under  the  general  issue,  in  mitigation  of  dama- 
ges, that  before,  and  at  the  time  of  the  publication  of  the 
supposed  libel,  the  plaintiff  was  generally  suspected  to  be 

guilty  of  the  crime  imputed  to  him.     So,  in v. 

Moor  (&),  in  an  action  of  slander,  imputing  a  specific 
charge  of  unnatural  practices  to  the  plaintiff,  the  declara- 
tion contained  the  usual  allegation  of  good  fame,  &c. ;  the 
defendant,  upon  cross-examination,  was  allowed  to  ask  the 
plaintiff's  witness,  whether  he  had  not  heard  reports  in 
the  neighbourhood,  that  the  plaintiff  had  been  guilty  of 
similar  practices,  with  a  view  to  diminish  or  mitigate  the 
damages;  and  such  evidence  was  deemed  to  be  admissi- 
ble, on  the  ground,  that  a  person  of  disparaged  fame  is 
not  entitled  to  the  same  measure  of  damages  as  another 
whose  character  is  free  from  stain  and  unblemished:  and, 
in  WyaU  v.  Oore  (e),  in  an  action  for  a  libel,  to  which  the 
general  issue  only  was  pleaded,  it  was  held,  that  the  de- 
fendant might  give  in  evidence  in  mitigation  of  damages, 
not  only  that  there  were  reports  of  the  same  tenor  as  the 
libel,  previously  current,  but  also,  that  the  substance  of 

(a)  2  Gamp.  251.  (6)  1  Mau.  &  Selw.  284. 

(c)  Holt's  Nt  Pri.  Gas.  299. 
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1829.  die  libellous  matter  had  been  published  in  a  newspaper; 
and,  further,  that  he  was  not  required  to  produce  such 
newspaper  at  the  trial.  That  case  was  decided  by  Lord 
Chief  Justice  Gibbs,  and  shews,  at  least,  that  the  news- 
paper itself,  if  produced,  would  have  been  admissible  in 
evidence,  to  prove  the  previous  publication  of  the  sub- 
stance of  the  libel  charged  in  the  declaration.  The  late 
case  of  Jones  v.  Stevens  (a),  in  the  Court  of  Exchequer ^ 
is  distingmshable  from  the  present,  as  there  it  was  propos- 
ed, under  the  general  issue,  to  give  evidence  of  the  plain- 
tiff's bad  character  and  ill  repute  in  his  busmess  as  an  at- 
torney, to  contradict  the  allegation  in  the  declaration^  that 
he  had  carried  on  such  business  with  credit  and  reputa- 
tion. 

Lastly*  At  all  events,  the  damages  found  by  the  Jury 
were  excessive,  as  the  defendant  not  only  inserted  the  al- 
leged libel  in  his  newspaper,  as  a  statement  made  by  coun- 
sel in  a  Court  pf  justice,  but  he  copied  it  in  substance 
from  another  newspaper,  in  which  it  had  been  previously 
inserted;  and  it  had  also  found  its  way  into  several  other 
papers,  which  might  and  ought  to  have  been  received  in 
evidence,  and  which,  in  all  probability,  would  have  had 
great  weight  with  the  Jury,  as  it  would,  at  all  events, 
have  shewn  that  the  defendant  was  not  actuated  by  a  ma- 
licious or  vindictive  feeling  towards  the  plaintiff,  in  the 
publication  of  the  report  in  question. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
rule  ought  not  to  be  granted^  The  application  for  a  new 
trial  has  been  made  on  three  grounds;  first,  that  the  evi- 
dence  adduced  by  the  plaintiff  was  not  sufficient  to  entitle 
him  to  a  verdict,  as  he  ought  to  have  proved  either  that 
the  publication  in  question  was  an  incorrect  account  of  the 
proceedings  in  a  Court  of  law,  or  that  the  defendant 
had  been  actuated  by  malice  in  publishing  the  alleged 

(a)  11  Price,  235. 
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libel;  secondly,  that  evidence  in  mitigation  of  damages,         1829. 
was  improperly  rejected  at  the  trial;  and  kutly,  that  the 
damages  were  excessive. 

With  respect  to  the  Jirsif  which  is  the  main  ground  on 
which  the  application  is  founded)  what  I  am  about  to  say 
will  not  interfere  with  or  trench  upon  the  generally  receiv- 
ed doctrine^  that  the  editors  of  newspapers  are,  to  a  cer- 
tain extent,  privileged  in  the  publication  of  proceedings 
which  take  place  in  Courts  of  justice.  Such  publications 
are  extremely  beneficial  to  the  public  at  large,  and  tend 
to  the  due  administration  of  justice; — but  they  must  be  re* 
stricted  to  fair  and  bond  fide  statements.  In  this  case,  it 
must  be  evident  to  every  one  who  reads  the  report  pub- 
lished in  the  defendant's  paper,  that  the  libel  complained 
of  is  an  ex  parte  statement,  and  not  a  fair  communica- 
tion to  the  public,  or  candid  report  of  what  took  place 
at  the  trial.  The  report  begins  by  stating,  that  an  action 
was  brought  by  Lord  De  Clifford,  against  the  present 
plaintiff,  under  circumstances,  as  stated  by  the  counsel 
for  the';  prosecution,  but  it  does  not  profess  to  state  the 
nature  of  the  evidence  adduced  at  the  trial,  or  that  it  was 
consistent  with  the  statement  so  made  by  counsel.  Ex 
parte  statements  are  frequently  made  to  counsel  previous- 
ly to  action  brought,  or  before  the  day  of  trial,  which  are 
detailed  by  them  in  their  opening  to  the  Jury,  but  which 
are  not  supported  by  the  evidence.  It  is  not,  therefore, 
safe  or  proper,  after  a  cause  has  been  tried,  to  allow  the 
publication  of  a  mere  preliminary  statement  by  counsel, 
to  go  forth  to  the  world,  through  the  medium  of  a  public 
newspaper,  if  such  statement  be  unsupported  by  evi- 
dence. Although,  therefore,  the  editor  of  a  newspaper 
or  periodical  journal  may  be  privileged  in  the  publication 
of  what  takes  place  in  Courts  of  justice,  yet,  unless  it  be  a 
fair  and  candid  report,  the  law  will  not  sanction  or  autho- 
rize it.  But  here  the  report  does  not  import  upon  the 
face  of  it,  to  be  a  fair  and  true  account  of  the  trial.  It 
merely  professes,  at  the  commencement,  to  give  the  circum- 
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1829.  stances  as  stated  by  counsel  for  the  prosecution,  and  then 
goes  on  to  say,  that  the  then  defendant,  (the  present  plain* 
tiff)^  had  taken  a  cottage  on  the  border  of  Lord  De  CUf-- 
ford^9  presenres,  where  he  kept  a  regular  poaching  esta- 
blishment. This  was  not  the  language  of 'a  witness,  it 
could  only  be  the  language  of  counsel  in  aggravation  of 
the  cause  he  was  called  on  to  support  on  behalf  of  his  client. 
The  report  then  proceeds  to  state,  that  fair  sporting  was 
out  of  the  question,  for  it  appeared,  that  the  defendant 
used  to  turn  out  his  dogs  in  the  night,  when  they  did  much 
mischief  on  the  neighbouring  estate.  The  writer  there- 
fere  changed  the  character  of  the  report,  by  mixing  up 
matter  of  fact  with  the  statement  of  counsel,  as  he  profess- 
ed to  shew  that  it  appeared  in  evidence  that  the  defend- 
ant used  to  turn  out  his  dogs  in  the  night,  when,  in  point 
of  fact,  no  such  evidence  was  given.  The  person  who  fur- 
nished the  report,  then  says,  that,  in  consequence  of  this. 
Lord  De  CUfford  gave  orders  that  all  dogs  caught  on  his 
manors  should  be  brought  into  the  kennel  and  there  kept 
till  they  were  claimed.  It  is  uncertain  whether  that  sen- 
tence refers  to  what  was  proved  at  the  trial,  or  to  the  mere 
statement  of  the  plaintiff's  counsel.  But,  in  order  to  make 
it  a  fair  and  impartial  account  of  what  took  place  at  the 
trial,  the  nature  of  the  defence  should  be  set  out  with 
the  same  degree  of  fairness  and  impartiality  as  the  charge. 
But,  instead  of  this,  the  observations  of  the  writer  were  con- 
fined to  the  single  point  on  which  the  defence  rested,  rur. 
that  the  defendant,  in  committing  the  trespass  complained 
of,  had  done  no  more  than  was  necessary  for  the  recovery  of 
one  of  his  dogs;  and  the  learned  Judge,  in  his  charge  to  the 
Jury,  appears  to  have  summed  up  against  the  character  and 
conduct  of  the  then  defendant  (the  present  plaintiff).  This, 
I  say,  cannot  be  considered  a  fair  and  impartial  account  of 
what  took  place  at  the  trial  at  Gloucester.  I  commented 
upon  it  at  the  trial  of  this  cause,  and  left  it  to  the  Jury  to 
say,  whether  or  not,  upon  the  face  of  the  report,  it  was  a 
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fair  account  of  the  trial  at  the  Assiaes,  but  I  do  not  wish  to  1829. 
infringe  or  break  in  upon  the  general  supposed  principle, 
that  a  fair  publication  by  editors  of  newspapersi  of  pro- 
ceedings  in  a  Court  of  justice,  ought  to  be  allowed,  but  I 
did  not  think  that  the  statement  in  this  case  could  be  so 
considered,  nor  did  the  Jury  believe  that  it  was  a  fair  and 
impartial  account  of  what  took  place  at  the  trial,  or  that  it 
even  imported  to  be  so ;  and  I  think  they  were  warranted 
in  coming  to  the  conclusion  they  did. 

Secondly f  it  has  been  said,  that  evidence  in  mitigation 

of  damages  was  improperly  rejected  at  the  trial  of  this 

cause,  as  the  alleged  libel  had  been  previously  published 

in  terms^  in  other  newspapers.    But,  as  there  was  no  jus^ 

tification  or  excuse  upon  the  record,  I  thought  I  went 

the  fidl  length  by  allowing  the  Observer  newspaper,  from 

which  the  alleged  libel  was  stated  to  have  been  copied,  to  be 

given  in  evidence.    That  might  have  had  great  weight  with 

the  Jury,  as  tending  to  shew  that  the  defendant  had  been 

actuated  by  less  malice  in  the  publication  than  might  have 

been  imputed  to  him,  had  he  been  the  original  writer 

or  publisher  of  the  libeL    But  I  think,  that  evidence  of 

a  similar  publication  in  other  newspapers,  with  which  the 

present  defendant,  as  editor  of  the  Bristol  Gazette,  had 

nothing  whatever  to  do,  ought  not  to  have  been  received, 

and  that  I  was  justified  in  refusing  it.     The  plaintifi*had 

his  election  to  proceed  by  action  against  either  of  the  pa* 

pers  in  which  the  libel  was  published. 

Lastly.  With  respect  to  the  damages  being  excessive, 
it  was  a  question  purely  for  the  consideration  of  the  Jury; 
and,  unless  they  be  manifestly  excessive  and  exorbitant, 
the  Court  ought  not  to  interfere.  The  defendant  offered 
in  evidence  a  letter,  by  way  of  apology  to  the  plaintiff  for 
the  insertion  of  the  statement  in  question  in  his  paper, 
but  it  appeared  to  have  been  previously  published  in  the 
Observer  newspaper,  and,  so  far  from  its  being  an  apology, 
the  Jury  thought  that  it  added  to  the  bitterness  of  the  at- 
tack originally  niade  on  the  plaintiff* 
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1H29.  Mr.  Justice  Park. — I  am  of  the  same  opinion.    It  has 

been  admitted  by  my  brother  Ludlow^  that  the  publication 
of  the  statement  complained  of  in  the  defendant's  news* 
paperj  imputes  a  libel  on  the  plaintiff.  It  charges  him  with 
having  kept  a  regular  poaching  establishmenti  and  turned 
out  his  dogs  in  the  night,  when  they  did  much  mischief  on 
the  neighbouring  estate.  But  it  has  been  said,  that  the  de- 
fendant is  justified  in  the  pubiicationi-  as  it  is -a- report  of 
proceedings  which  took  place  io  aiCouvt  of  justice.  I  ad- 
mit that  such  a  report  is  not  a  libel ;  but^  in  ordetf  to  exempt 
the  publisher  from  the  consequences  attached  ta  its  publi- 
cation^ it  must  be  a  fair  and  impartial  report.  -AU  the 
cases  on  this  subject  shew  not  only  tliat  the  teport  must  be 
fair,  but  accurate..  In  Siiles  v.  Naies  (a)»  irhef e  ths  mimes 
of  the  real  piqrtiestQ  the  s^t.  were»  fovjSamB.ceBaotis  cm- 
cealed,  and  the  defendant  published  a  bigUyooloured  ac^ 
count  of  judicial  proceedings!  mixed  with  the  party  a  own 
observations  apd.cqpclusioiis  Upon  iwbat  passed  in  Court, 
which  contaiqed  an  insinuation  that  the  plaintiff  had  ^com- 
mitted perjury^  it  was  heM  to  be  libettous;  aBd:Ii6od.JS^ 
lenhorough-confAietetL  the  question  as  my  lisrd  Chief  Jus* 
tice  Jbas  now  done,'  and^  saidr^"  The  tfccount  tS  the  pro-* 
ceedings  in  Court  :is;ao  interwoven-  with  tUe<icomnieiits» 
that  we  qannOit  with  certainty  setMcate  tlMn :  tlinnighout, 
although  we  can iSee  plaiidy  enough. that. qertdapaitttaoe 
an  pverchpivged  account  /^f  tbe  judidal  'proceedingsw"  /  So, 
here,  altboi^h.the  counsel  £»r  the  ptidsecutionanight^  » 
his  address,  to  the  lJ^ty•*  bave  said.  that,  the  defendant^-  tihe 
now  plaintiff^  :kjept  a  pofiching  estabUsbmen^  yefethat  state- 
mept  was  not  supported. by  the.>  testimony  of  my  witness, 
nor  was  any  levidence  adduced  to  pcove*  it. .  This,  tbeffe^. 
fbrc,  cannot  be  considered  a  fair  and  impartial  account  of 
what  took  place  at  the  trial,  and  I  am.consequently  of  bpin- 
ioui  that  the  defendant  was  not  justified  in  publishing  it, 

(a)  7  East,  493. 
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according,  to  the  authority  of  previous  decisions.  But,  1S29. 
even  if  a  statement  be  fair  and  true^  its  publication  ought 
not  to  be  allowed  in  all  cases;  for  I  cannot  accede  to  the 
position  that  a  party  may  be  excused  for  publishing  every 
proceeding  in  a  Court  of  justice.  In  the  case  of  The  King 
V.  Creeney{a)t  the  character  of  a  revenue  officer  was  at- 
tacked in  Parliament  by  one  of  the  members  of  the  House 
of  Commons;  and  although  it  was  admitted  that^  in  his 
character  as  such,  he  was  privileged  in  speaking  what  he 
thought  to  be  material^  as  a  member  of  the  House,  still, 
as  he  had  not  stopped  there,  but  chose,  unauthorized  by 
the  House,  to  publish  an  account  of  that  speech  in  a  news- 
paper, in  what  he  termed  a  more  corrected  form,  and  in 
that  publication  threw  out  reflections  injurious  to  the  cha- 
racter of  an  individual,  it  was  held,  that  he  had  no  right 
to  reiterate  these  reflections  to  the  public,  and  that  he  was 
liable  to  be  convicted  upon  an  indictment  for  a  libel,  in 
publishing  the  report  of  such  speech  in  a  newspaper,  al- 
though the  publication  was  a  correct  report  of  the  speech, 
and  made  in  consequence  of  an  incorrect  publicalion  hav- 
ing appeared  in  that  and  other  newspapers.  So,  in  the 
late  case  of  The  King  v.  Mary  Carlile  (6),  it  was  held 
to  be  unlawful  to  publish  an  account  of  the  proceedings 
in  a  Court  of  justice,  if  such  account  contained  matter  of  a 
scandalous,  blasphemous,  or  indecent  nature,  although^ 
every  word  of  it  might  be  true.  And  Lord  Chief  Justice 
Abbott  said  (c) — *'  There  can  be  no  doubt  in  the  mind  of 
the  Court,  or  of  any  person  acquainted  with  the  law  of  the^ 
country,  that  if,  in  the  course  of  a  trial,  it  becomes  ne- 
cessary, for  the  purposes  of  justice,  that  matters  of  a  de- 
famatory nature  should  be  publicly  read,  it  does  not 
therefore  follow  that  it  is  coQipetent  to  any  person,  un- 
der the  pretence  of  publishing  that  trial,  to  re-utter 
that   defamatory    matter.*'      And    Mr.   Justice  Bayley 

{«)  1  Mau.  &  Selw.  273.        (6)  3  Bam.  &  Aid.  167-       (c)  Id.  16a 
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1829.  said — *'  We  are  bound,  for  the  purpose  of  justice,  to 
hear  evidence  in  the  course  of  judicial  proceedings,  the 
publication  of  which,  at  any  distant  period  of  time,  or  at 
any  time  afterwards,  may  have  the  effect  of  an  utter  sub- 
version of  the  morals  and  religion  of  the  people.  It  very 
often  happens,  that,  for  the  purposes  of  justice,  our  ears 
may  be  shocked  with  extremely  offensive  and  indelicate 
evidence.  But,  though  we  are  bound,  in  a  Court  of  jus- 
tice, to  hear  it,  other  persons  are  not  at  liberty  afterwards 
to  circulate  it,  at  the  risk  of  those  effects,  which,  in  the 
minds  of  the  young  and  unwary,  such  evidence  may  be 
calculated  to  produce."  Now,  here,  so  far  from  this  re- 
port being  a  fair  account  of  what  took  place  at  the  trial, 
it  is  a  mere  garbled  report,  as  it  only  professes  to  be  an 
ex  parte  statement  made  by  the  counsel  for  the  prosecu- 
tion. 

With  respect  to  the  rejection  of  evidence  by  my  Lord 
Chief  Justice  on  the  trial  of  this  cause,  I  am  clearly  of  opin- 
ion that  it  ought  not  to  avail  the  defendant.  Although  the 
admissibility  of  evidence  of  the  general  character  of  a  plain- 
tiff, in  an  action  for  a  libel,  in  order  to  contradict  the  usual 
allegation  in  a  declaration  of  his  good  name  and  reputation, 
with  a  view  to  mitigating  damages,  on  the  general  issue, 
or  a  plea  of  justification,  had  for  a  long  time  been  a  vexa^ 
ia  qtuesiio^  yet  Mr.  Baron  Wood,  in  a  most  luminous  and 
elaborate  judgment  in  the  case  of  Jones  v.  Stevens,  and 
for  which  he  received  thanks  and  congratulations  from  the 
Court  of  Exchequer  i  said  (a) — "  I  have  ever  understood,  that 
general  good  character  is  always  presumed  in  law;  unless, 
by  evidence  of  particular  acts,  fairly  and  specifically  put 
in  issue,  that  presumption  is  negatived.  Some  cases  have 
been  mentioned,  wherein  it  should  seem,  that  such  en- 
dence  has  be^n  received  at  Nisi  Prius.  I  will  not  attempt 
to  distinguish  the  present  case  from  those.  I  strongly  pro- 

(a)  11  Price,  272. 
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te8t>  however^  against  any  such  miscbievous  doctrine  al*         1829. 
together;  and  deny  that  it  has  any  legal  foundation.     It 
cannot  be  supported  on  any  principle  of  law.    I  say,  dis* 
tinctly,  that  it  is  not  warranted  by  the  law  of  the  land,  and 
whatever  cases  may  be  cited  to  support  such  doctrine,  I 
cannot  assent  to  them.     When  I  am  told  by  the  House  of 
Lords  (who,  I  presume,  would  take  and  act  upon  the  opin- 
ions of  the  Judges),  that  such  is  the  law,  I  will  then,  (as  I 
must)  submit  to  consider  it  to  be  the  law ;  but  certainly  not 
till  then.  If,  as  contended  for,  you  could  call  witnesses,  up- 
on the  plea  of  not  guilty,  to  contradict  the  general  introduc- 
tory words,  upon  pretence  of  mitigating  damages,  what 
would  be  the  consequence?  We  should  have  counsel  getting 
up,  and  saying — *  The  plaintiiff  has  alleged*  (as  in  the  pre- 
sent declaration)  '  that  he  is  a  good,  honest,  just,  and 
faithful  subject  of  the  realm.     I  propose  to  call  twenty 
witnesses^  to  prove  that  he  is  an  immoral  dissolute  man; 
twenty  more,  to  prove  that  he  has  committed  acts  of  dis- 
honesty;  twenty  more,  to  prove  that  he  is  not  just  in  bis 
dealings ;  and  twenty  more  to  prove  that  he  is  not  a  faithful 
subject,  by  provmg  that  he  has  been  guilty  of  sedition, 
treasonable  practices,  and  even  high  treason.'    Did  any 
one  ever  hear  such  stuff  as  this?  It  might  do  in  a  fared 
upon  the  stage,  meant  to  excite  laughter,  but  it  surely 
cannot  be  tolerated  in  a  Court  of  justice." — My  Lord  Giief 
Justice,  in  this  case,  admitted  evidence  which  might  weigh 
with  the  Jury  in  mitigation  of  damages,  €$«.  a  copy  of  the 
Observer  newspaper,  from  which  the  libel  was  said  to  have 
been  copied;  but  its  publication  in  other  papers,  of  which 
the  defendant  did  not  profess  to  have  any  knowledge,  ap- 
pears to  me  to  have  been  most  properly  rejected ;  because,  if 
admitted,  it  could  not  have  operated  as  an  extenuation  of 
his  conduct  in  publishing  the  libel  in  his  own  paper. 

Mr.  Justice  Burrougu. — After  what  has  fallen  from  my 
Lord  Chiel  Justice,  and  my  Brother  Pigrk,  1  shall  make 
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but  a  very  few  observations.     I  am  clearly  of  opinion^  that 
the  report,  as  published  in  the  defendant's  newspaper,  is  a 
libel  upon  the  face  of  it.    It  does  not  profess  to  be  a  full 
or  accurate  account  of  what  took  place  at  the  trial,  either 
from  the  course  of  the  proceedings  or  the  nature  of  <he 
evidence,  but  from  the  mere  statement  of  the  counsel  {or 
the  prosecution.  Besides,  the  defendant  only  pleaded  the 
general  issue,  and  did  not  contradict,  or  attempt  to  justify 
the  libel,  as  set  out  in  the  declaration,  and  it  clearly  is  a 
libel  in  terms.  I  am  therefore  of  opinion,  that  the  first  and 
main  objection  falls  to  the  ground.  Secondly.  Although  mj 
Lord  Chief  Justice  admitted  the  Observer  newspaper  in 
evidence,  to  shew  that  the  alleged  libel  was,  in  substance, 
copied  from  that  paper,  yet  he  was  not  bound  to  admit 
other  newspapers,  to  shew  that  it  bad  been  published  in 
them  also.     Editors  of  newspapers  should  and  ought  to 
take  care,  not  only  to  publish  what  is  true,  but  state^ 
ments  made  to  tliem  by  their  reporters  should  be  fair  and 
impartial;   and  if  the  defendant,  in  this  case,  had  plead- 
ed, in  justification,  that  the  report  in  question  was  a  fair 
and  accurate  account  of  what  took  place  at  the  trial,  such 
a  plea  would  have  been  bad  on  demurrer.    But  the  libel, 
as  set  out  in  the  declaration,  has  not  been  attempted  to  be 
justified  by  the  defendant,  and  there  is,  consequently,  no 
ground  for  this  application.      ^ 

Mr.  Justice  Gaselee. — The  only  point  on  which  I  hare 
entertained  any  doubt  is,  as  to  bow  far  the  defendant  might 
be  entitled,  under  the  general  issue,  to  offer  evidence  that 
the  report  published  in  his  newspaper,  had  been  previ- 
ously published  and  circulated  in  others.  It  appears  on 
the  face  of  the  report,  that  the  statement  was  not  made  on 
evidence  adduced  at  the  trial,  but  froip  what  fell  from  the 
counsel  for  the  prosecution ;  and  although  the  defendant 
might  have  copied  the  statement  from  the  previous  report 
in  the  Observer  newspaper,  which  was  admitted  in  evidence. 
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he  was  not  justified  to  give  in  evidence  other  papers,  un- 
less he  had  shewn  that  he  had  known  that  the  report 
had  been  previously  published  in  them.  In  the  case  of 
The  Earl  of  Leicester  v.  Walter  {a\  which  was  an  action 
for  a  libel,  it  was  held,  that,  under  the  general  issue,  the 
defendant  might  prove,  in  mitigation  of  damages,  that,  at 
the  time  the  libel  was  published,  the  plaintiff  was  general- 
ly suspected  to  be  guilty  of  the  crime  thereby  imputed  to 
him;  and  Sir  James  Mansfield  said — **  It  seems  to  have 
been  decided  in  several  cases,  that  if  you  do  not  justify, 
you  may  give  in  evidence  any  thing  to  mitigate  the  da- 
mages, though  not  to  prove  the  crime  which  is  charged  in 
the  libel."  Cases  in  which  the  like  point  has  been  decid- 
ed, have  frequently  come  under  my  observation  during  my 
practice  at  the  bar;  but  I  remember  a  case  in  Somerset' 
shire,  where,  in  an  action  for  a  libel  for  mis-stating  the 
report  of  a  trial  in  a  newspaper,  I  wished  to  give  in 
evidence  a  previous  report  of  the  same  trial  in  another 
paper;  yet  it  was  refused,  on  the  ground  that  the  de- 
fendant did  not  shew  that  he  had  any  knowledge  of  the 
publication  in  that  paper,  before  it  was  offered  in  evi- 
dence. Here,  as  far  as  regards  the  merits  of  the  case,  a  copy 
of  the  Observer  was  admitted  in  evidence  for  the  defend- 
ant, which  might  have  had  great  weight  with  the  Jury; 
and  although  it  is  doubtful  whether  matters  of  excuse  may 
be  given  in  evidence  under  the  general  issue,  yet  here, 
the  defendant  has  neither  pleaded  nor  offered  to  prove 
any  thing  that  could  operate  as  an  excuse  or  justification 
for  publishing  the  report  in  question,  and  which  is  a  libel 
upon  the  face  of  it,  as  it  does  not  appear  to  be  a  fair  re- 
port of  the  proceedings  at  the  trial.  In  the  case  of  Snow- 
don  V.  Smith  (i),  it  is  stated  to  have  been  ruled  by  Mr.  Jus- 
tice Chambre,  that,  on  a  plea  of  justification,  that  the 
plaintiff  had  been  guilty  of  a  crime  imputed  to  him,  a  wit- 

(a)  2  Gamp.  251.  (5)  i  Mau.  &  Selw.  286,  n. 
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1829.  ness  could  not  be  asked  whether  reports  concerning  the 
plaintiflP,  such  as  the  defendant  stated  he  had  heard,  had 
not  gone  abroad.  And,  in  Waiihman  ▼•  Weaver  and 
Others  (a),  which  was  an  action  for  a  libel  against  the  pro- 
prietors and  printers  of  a  newspaper,  for  a  libel,  attribut- 
ing to  the  plaintiff  the  fact  of  having  purchased  goods 
from  a  man  of  suspicious  character,  for  a  small  sum,  which 
the  plaintiff  had  sold  to  another  person  at  a  higher  price 
on  the  preceding  day^  the  defendant's  counsel  proposed  to 
call  witnesses  to  prove  that  the  libel,  in  this  respect,  w«s 
no  more  than  a  repetition  of  rumours  which  were  preva- 
lent at  the  time  of  the  facts  imputed  to  the  plaintiff  in  the 
libel,  in  order  to  diminish  the  damages ;  and  Lord  Chief  Ju^ 
tice  Abbott  is  represented  to  have  said,  that  he  was  not 
satisfied  that  he  ought  to  receive  the  evidence,  and  that 
he  had  always  had  doubts  as  to  the  decisions  in  the  cases 
adverted  to,  which  were  those  of  KnobeU  v.  Fvtter  (i), 
Earner  v.  Merle  {c).  The  Earl  of  Leicester  v.  Walter  (d), 
and  WilUamsy.  Callender{e). 

Rule  refused. 


(a)  1 1  Price,  257,  n.  (c)  2  Camp.  253,  n. 

(h)  Peake  on  Evidence,  308.         {d)  Id.  252. 
App.  xliii.  6th  Edit.  (e)  Holt*s  Ni.  Pri.  Cas.  307,  n. 


IN  THB  TENTH  YBAll  OF  6BO.  IV.  5S7 

1829. 

Cross  v.  Bartlett.  jSTSa, 

M  HIS  was  an  action  of  assumpsit^  and  brought  against  in  a  decUraUon 
the  defendant,  for  the  breach  of  a  warranty  of  his  mare.  theT!IXo/r 
The  declaration  stated,  that,  in  consideration  that  the  warranty  of  the 

_,  «!,«  «<■«  soundness  of  the 

plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  defendant's 
the  defendant  a  certain  horse  of  the  plaintiff,  of  the  value  dff'n  hu  di^"' 
of  ISi,  and  would  also  pay  to  the  defendant  the  sum  of  <^«^^on  Meg- 

*^   "^  ed,  that,  in  con- 

2SA,  in  exchange  for  a  certain  mare  of  the  defendant,  he  nderation  that 
the  defendant  undertook  that  the  mare  was  sound;  that  Ter^ahorse^of 
the  plaintiff,  confiding  in  the  promise  of  the  defendant,  fe^^n*a„d*"ai- 
afterwards  delivered  to  the  defendant  the  said  horse  of  >o  pay  him  a 

_,  .  certain  sum  in 

tbe  puuntiff,  and  also  paid  the  defendant  25L  m  exchange  exchange  for  a 
for  his  mare.  Breach^  that  the  defendant's  mare  was  not  fendlnf/he^ut! 
sound,  whereby  she  became  of  no  use  or  value  to  the  d«rtook  that  she 

^  was  sound. — In 

plaintiff;  and  that  he  had  been  put  to  great  expense  in  order  to  prove 
keeping,  feeding,  and  taking  care  of  her.    To  these  were  the  de'fwdant's 
added  counts  for  horse-meat  and  stabling.     The  defend-  "^  p^oJucJd  a " 
ant  pleaded  the  general  issue.  receipt  written 

At  the  trial,  before  Lord  Chief  Justice  Tindal^  at  the  ant.  and  given 
last  Assizes  at  £m/o/,  it  appeared  that  the  plaintiff  had  ofthe^money^ 
agreed  to  exchange  his  horse  for  the  defendant's  mare,  Ij^JJ^^^aJ^i^^S 
and  to  pay  him  35/.  in  money.    That  when  the  plaintiff^'s  the  horse  and 
horse  was  sent,  and  the  money  paid  by  his  servant,  he  took  ranted  sound:— 
back  the  defendant's  mare,  and  a  written  receipt  for  the  ^^"^^^^ 
money,  which  stated,  ''that   both  the  horse  and  mare  «>«Wnotbc 

1  1  n      mi  .  ■  supported,  as  it 

were  warranted  sound.      The  mare  tunung  out  to  be  un-  did  not  set  out 
sound,  the  plaintiff,  after  keeping  her  a  fortnight,  return-  consTderation,  ^ 
ed  her  to  the  defendant,  who  refused  to  send  back  the  the. Pontiff "^^ 

'  having  alleged 

plaintiff^'s  horse,  or  return  the  money  paid  by  him;  upon  that  he  had  war- 

U-l.*l.  *       *•  /  1~        J  »      r        ranted  his  horse 

wnicii  the  present  action  was  oHnmenced.  to  be  sound. 

On  the  production  of  the  receipt  by  the  plaintiff,  and 
which  was  the  only  evidence  he  offered  in  proof  of  the  war- 
ranty of  the  defendant's  mare,  it  was  objected  for  the  de- 
fendant, that,  as  the  declaration  did  not  allege  that  the 

nn2 
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1829.  ^  plaintiff  warranted  his  horse  to  be  souDcly  there  was  a 
▼ariance  between  the  contract  as  laid  and  {uroTedy  and 
that  the  main  consideration  for  the  defendant's  warrant- 
ing his  mare  to  be  sound  was^  that  the  plaintiff's  horse 
should  be  sound  also. 

For  the  plaintiff  it  was  submitted,  that,  although  the  de» 
fendant  stated  in  the  receipt  that  both  the  horse  and  mare 
were  warranted  sound,  it  was  not  conclusive  on  the  plain- 
tiff, he  not  being  present  at  the  time  it  was  given ;  and  that, 
as  the  contract  wits  rescinded  by  the  return  of  the  defend^ 
ant's  mare,  when  she  was  discovered  to  be  unsound,  the 
plaintiff  was  entitled  to  a  verdict ; — or  that,  at  all  events,  he 
had  a  right  to  recover  the  amount  of  her  keep  and  food* 
His  Lordship,  however,  thought  that  the  contract  was  im« 
properly  stated  in  the  declaration,  as  there  was  no  aveiv 
ment  that  the  plaintiff  had  warranted  his  horse  to  be  sound; 
and  he  accordingly  directed  a  nonsuit. 

Mr.  Serjeant  Bompas  now  applied  for  a  rule  nUi,  that 
this  nonsuit  might  be  set  aside  and  a  new  trial  granted; 
and  submitted  that  it  was  not  necessary  for  the  plaintiff 
to  allege  in  the  declaration,  that  he  had  warranted  his 
horse  to  be  sound ; — although  the  defendant  had  so  stated 
it  in  the  receipt,  it  was  not  conclusive  evidence  against 
the  plaintiff;  and  that,  at  all  events,  when  the  mare  was 
sent  back  to  the  defendant  as  imsound,  i%  was  a  disso- 
lution  of  the  contract.  The  consideration  for  the  warran* 
ty  by  the  defendant,  that  his  mare  was  sound,  was  the  de* 
livery  of  the  plaintiff^s  horse  in  exchange,  together  with 
the  sum  of  S52.,  the  receipt  of  which  the  defendant  aoknow* 
ledged,  and  the  plaintiff  had  then  fiilly  performed  the  con* 
tract  on  his  part.  In  Miles  v.  Sheward  (a),  it  wais  hdd, 
that  where  the  whole  consideration  for  a  promise  is  truly 
stated,  and  also  all  such  parts  of  the  promise  itself  the 

(«)  8  East,  7. 
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breach  of  which  is  eomplained  af,  it  is  not  neeessaxy  to  lSQ9s 
state  in  the  dedaration  other  parts  of  the  promise,  not 
qualifying  or  varying  in  any  respect  the  parts  so  com- 
plained of  as  broken.  Here,  the  substantial  part  of  the 
contract,  for  the  breach  of  which  the  plaintiff  complained, 
was,  that  the  defendant's  mare  was  not  sound,  and  the  de- 
daration  is  firamed  accordingly;  and  in  which  the  con* 
sideration  is  stated  in  substance,  though  not  in  the  terms  of 
the  receipt.  In  Wildman  v.  Glossap  (a),  where  the  contract 
declared  on  was,  that  the  plaintiff  had  bargained  and  sold, 
and  the  defendant  agreed  to  buy,  a  large  quantity  of  head 
matter  and  sperm  oil,  which  was  afterwards  ascertained  to 
be  a  given  quantity,  and  the  contract  proved  was  for  the 
purchase  of  all  the  head  matter  and  sperm  oil  per  the  Wild^ 
manf  it  was  held,  that  this  was  no  variance;  and  the  case 
otCottefiUv.  Ctfff{b)t  was  there  referred  to,  where  the 
declaration  stated,  that,  in  consideration  that  the  plaintiff 
had  agreed  to  buy  certain  bacon,  the  defendant  undertook 
that  it  was  prime  bacon,  and  the  contract .  proved  was 
ptim^.sifiged  bacon ;  on  its  being  insisted  that  this  was  a  va- 
riance, it  being  an  essential  ingredient  of  the  contract  that 
the  bacon  should  be  singed;  yet  the  Court  held  it  to  be 
sufficient  to  state  so  much  of  the  contract  as  related  to  the 
point  of  which  the  plaintiff  complained.  And  here,  the  gist 
of  the  action  was,  the  unsoundness  of  the  defendant's  mare, 
Mid  there  was  no  condition  annexed  to  the  warranty  made 
by  him,  that  the  plaintiff's  horse  should  be  sound  also.  In 
Silver  V.  Heseliine  (p),  a  declaration  upon  a  contract  for 
Aot  delivering  a  quantity  of  gum  Senegal,  was  held  to  be 
supported  by  evidence  of  a  contract  for  rotsgh  gum  Sene- 
gal; and'liord  Chief  Justice  Abbott  said — **  The  contract 
produced  contains  all  that  is  set  forth  in  the  declaration." 
And  Mr.  Justice  Bayky  said — "  You  are  not  bound  to 

(a)  1  Bsro.  &  Aid.  9.  (6)  4  Taunt.  286. 

(c)  1  Chit.  Rep.  39. 
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1829.  insert  in  the  declaration,  all  that  may  be  tacidy  implied." 
Here,  the  contract  is  set  out  in  substance,  and  when  the 
receipt  was  produced,  it  was  found  to  contmn  all  that 
was  set  forth  in  the  declaration.  In  Parker  ▼•  Palmer  (a), 
tbe  declaration  stated,  that  the  defendant  bargained  for, 
and  bought  of  the  plaintiffs^  a  quantity  of  East  India  rice, 
according  to  the  conditions  of  sale  of  the  East  India  Com- 
pany, to  be  put  up  at  the  next  Company's  sale,  by  the  pro- 
prietors, if  required,  at  a  certain  price  there  mentioned ;  and 
it  was  proved,  that,  besides  these  conditions,  the  rice  was 
sold  per  sample;  and  it  was  held  to  be  no  variance:  and 
Lord  Chief  Justice  Abbott  said — "  The  words  per  sample 
are  not  a  description  of  the  commodity  sold,  but  a  mere  col- 
lateral engagement  on  the  part  of  the  seller,  that  it  shall 
be  of  a  particular  quality;  the  breach  of  that  engagement 
may  fiunish  a  matter  of  defence  to  the  defendant,  but  the 
plaintiff  does  not  rely  on  it;  and  need  not  state  it  in  his 
declaration.*'  So,  here,  the  warranty  of  the  plaintiff's 
horse  was  a  mere  collateral  engagement,  the  breach  of 
which  might  give  the  defendant  a  cause  of  action  against 
him;  but  it  formed  no  part  of  the  contract,  for  the  breach 
of  which  the  plaintiff  complains,  and  he  was,  therefore,  not 
bound  to  set  it  out  in  his  declaration. 

Secondly,  whether  the  plamtiff  had  warranted  his  horse 
to  be  sound  or  not,  was  a  question  for  the  Jury.  The  re- 
ceipt given  by  the  defendant  was  not  conclusive  evidence 
of  the  contract.  The  plaintiff  was  not  present  at  the  time, 
nor  did  the  defendant  offer  any  evidence  that  the  plaintiff 
warranted  his  horse  to  be  sound;  it  therefore  ought  not 
to  bind  him ;  and  when  he  dicovered  that  the  defendant's 
mare  was  unsound,  he,  very  properly,  returned  her;  and 
when  he  did  so,  the  contract  was  dissolved;  and  as  she  was 
warranted  sound  at  the  time  of  the  exchange,  but  turned 
out  not  to  be  so,  she  never  became  the  property  of  the 

{a)  4  Barn,  k  Aid.  38/. 
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|>l«4nti0t  and  be  iras  consequently  entitled  to  recover  for         1829 
jber  keep*    The  nonsuit  therefore  ought  not  to  stand,  and 
the  plaintiff  is  entitled  to  a  new  trial. 

Lord  Chief  Justice  Tinbal. — I  think,  that,  under 
the  circumstances  of  this  case,  the  plaintiff  was  proper- 
ly nonsuited.  The  action  was  founded  on  the  warranty 
of  a  mare,  which  the  defendant  had  given  the  plaintiff  in 
esLchange  for  a  horse  of  his,  and  25L  in  money.  But 
that  was  not  the  whole  consideration  for  the  defend*- 
ant's  warranting  his  mare  to  he  sound;  and  it  is  a  well 
known  rule  in  pleading,  that,  in  assumprii,  the  plain- 
tiff, in  his  declaration,  must  state  the  whole  of  the  consi- 
deration truly,  which  induces  the  defendant  to  make  the 
promise,  for  the  breach  of  which  the  action  is  brought. 
The  question  then  is,  whether,  in  this  case,  the  whole  of 
the  consideration  appears  on  the  face  of  the  declaration?  It 
has  been  insisted  that  it  does,  as  the  allegation  was,  in 
substance,  according  to  the  terms  of  the  contract  The 
plaintiff,  in  order  to  prove  that  the  defendant  warranted 
his  mare  to  be  sound,  offered  the  best  evidence  of  it,  name*- 
ly^  a  written  receipt  given  by  the  defendant,  and  that  was 
the  only  evidence  to  charge  him  with  a  breach  of  warranty. 
The  terms  of  the  contract,  as  stated  in  the  receipt,  are 
larger  than  those  in  the  declaration;  for  the  receipt  stat- 
ed that  the  plaintiff's  horse  and  the  defendant's  mare 
were  both  warranted  to  be  sound.  The  warranty  by  the 
defendant,  therefore,  did  not  depend  on  the  mere  delivery 
of  the  plaintiff's  horse,  and  the  payment  of  25L  in  addi- 
tion: ift>r  did  it  depend  on  a  mere  exchange  of  horses, 
for,  by  the  terms  of  the  receipt,  the  horse  and  mare  were 
both  warranted  to  be  sound,  the  whole  of  the  contract, 
therefore,  was  not  set  out  in  the  declaration,  as  it  is 
only  alleged,  that,  in  consideration  that  the  plaintiff  would 
deliver  a  certain  horse  of  his  to  the  defendant,  and  would 
also  pay  him  a  certain  sum  in  exchange  for  a  certain  mare 
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1829.        of  the  defendant,  he,  the  defendaQt,  undertook  (flat  sbe  i 

sound.  But  there  was  aUo  a  personal  liability  imposed 
on  the  plaintiff,  and  for  which  he  mighti  have  been  aaswev* 
able  in  damages,  if  his  horse  should  turn  out  to  be  unsound. 
There  is  a  wide  distinction  between  the  cases  wfaieb  have 
been  cited,  and  the  present,  as  there  the  warranty  ody  vekl> 
ed  to  the  misdescription  of  goods  which  were  the  subject 
matter  of  the  action.  If  there  be  a  contract  of  sale,  and  also 
a  warranty  of  the  article  sold,  and  a  party  sues  for  the  mere 
breach  of  contract,  it  is  not  necessary  to  dechre  on  the  war- 
ranty, as  a  purchase  and  sale  raise  a  sufficient  considttniion' 
between  the  buyer  and  seller.  Here,  however,  the  action  is 
founded  on  a  breach  of  warranty.  But  the  warranty  was 
not  confined  to  the  defendant's  mare,  but  also  to  the  plain* 
tiff's  horse,  which  was  delivered  to  the  defendant  in  ex- 
change for  his  mare,  and  he  had  a  right  of  action  against 
the  plaintiff,  if  his  horse  should  turn  out  to  be  unsound. 
The  plaintiff  relied  on  the  receipt  given  by  die  defendant, 
and  which  was  the  best  evidence  of  the  contract,  it  having 
been  reduced  into  writing,  but  it  was  not  declared  on  ac- 
cording to  its  terms.  With  respect  to  the  plaintiff's  being 
entitled  to  recover  for  the  keep  of  the  mare,  he  should  have 
shewn  that  the  contract  between  him  and  the  defendant 
was  rescinded  or  dissolved.  That^  however,  must  depend 
upon  the  act  of  both  parties,  and  the  mere  return  of  the 
defendant's  mare,  by  the  plaintiff,  left  the  contract  still 
open ;  for,  if  the  plaintiff's  horse  were  not  sound,  the  de- 
fendant would  have  a  right  of  action  against  him,  and  the 
defendant  refused  to  return  either  the  plaintiff^'s  horse,  or 
the  money  which  he  paid  in  exchange  for  the  mare.  I 
therefore  think,  that  the  nonsuit  was  correct 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  ap- 
pears that  there  was  a  receipt  in  writing,  on  which  the 
plaintiff  relied  at  the  trial,  to  shew  that  the  defendant  had 
warranted  his  mare  to  be  sound.     It  was  incumbent  on 
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the  plaintiff  to  state  the  whole  of  the  consideration  for        1829. 
such  warranty  in  the  declaration: — ^btit  which  he  did  not        ctioas^ 
do:  for  the  defendant  in  his  receipt  stated  that  the  horse 
giren  by  the  plaintiff,  in  exchange,  should  be  sounds  as 
well  as  the  defendant's  mare.   I  therefore  think,  that  there 
is  no  foundation  for  this  application. 

Mr.  Jusdee  Burrouoh  concurred. 

Mr.  Justice  Gasblee. — ^The  terms  of  the  receipt  are 
condnsive  eridence  of  the  contract,  and  by  which  both 
the  horse  and  mare  were  warranted  to  be  sound.  I  also 
think,  that  the  plaintiff  cannot  recover  fo^  the  keep  of 
the  mare;  for,  in  Weston  v.  Doumes{a\  where  the  de- 
fendant sold  the  plaintiff  a  pair  of  horses,  which  the  de* 
fendant  undertook  to  take  back  if  the  plaintiff  should  dis- 
approve of  them  and  return  them  within  a  month,  which 
theplamtiff  did,  but  took  another  pair  from  the  defendant 
in  their  stead,  without  making  any  new  agreement,  and 
the  latter  horses  he  also  returned  within  a  month,  and 
afterwards  received  a  third  pair  without  making  any  new 
agreement  He  also  disapproved  of  them,  and  offered  to 
retnm  the  third  pair,  but  the  defendant  would  not  take 
them  back:  it  was  held,  that  the  plaintiff  could  not  reco- 
ver in  an  action  for  money  had  and  received,  as  the  pay- 
ment was  made  on  a  special  contract,  which  was  still  open, 
and  not  given  up  by  the  defendant,  but  continued  be- 
tween the  parties  through  all  their  subsequent  dealings. 

Rule  refused. 

(If)  1  Doug.  23. 
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Wednesday,  M ADDISON,  Clerk,  V.  NuTTALL. 

Nov.  nth.       f^ 

An  ancient  do-     M,  HIS  WES  an  actioD  of  debt,  and  brought  by  the  plain- 
cument.  signed    ^iff,  the  Fcctor  of  the  parish  of  West  Monckton,  in  the 

by  tlie  rec:or  of  '  *  ' 

•  parish  for  the    countv  of  Somerset ^  against  the  defendant,  a  farmer,  for 

time  being,  let-  .  .  i  <•  i 

ting  out  the  pay-  not  Setting  out  the  tithes  of  hay. 

"y a*i»©rfli^to         '^^^  defendant  pleaded  an  ancient  moduSf  or  customary 

•dmUubie  in      payment,  whereof  the  memory  of  man  runneth  not  to  the 

evidence  in  lup-    ^   ^  '  ^ 

port  of  such  contrary,  of  two  pence  per  acre,  for  every  acre  of  meadow 
such^documeiu  l&°d  lying  in  a  division  of  the  parish,  called  the  higher 
ed  from  the^reT  ^^^®  ^^  ^^^  parish ;  and  one  penny  per  acre,  for  every  acre 
patry  of  the  of  mcadow  lying  in  the  division  of  the  lower  side  of  the  pa- 
deacon,  but  was  rish.  The  defendant  then  averred,  that  the  land  on  which 
SrutieTe^d.  ^^^  plaintiff  alleged  that  the  tithes  should  have  been  set 
of  a  land-owner  out,  was  meadow  land  of  and  belonging  to  the  defendant, 
on  the  ground  and  that  it  was  situate  in  the  higher  side  of  the  parish* 
evidence^gidnst  The  plaintiff  traversed  the  existence  of  the  iitodt»  in  his 
!?*  edh'iT^as  '^P^^ation,  on  which  issue  was  joined, 
admissible  At  the  trial,  before  Lord  Chief  Justice  Ttndat,  at  the 

cessors.  last  Assizes  at  Bridgewaier^  the  defendant,  in  support  of 

the  modus,  offered  in  evidence  the  following  document, 
which  was  found  among  the  title  deeds  of  an 'extensive 
land-owner  in  the  parish : — 

''  Notification  of  the  tything  of  the  parish  of  West 
Monckion, 

**  A  note  of  all  such  tenthes  and  tithes  as  have  bene 
usuallye  and  accustomablye  paied  within  the  parishe  of 
West  Monckton,  and  countie  aforesaid,  and  manner  of 
the  payment  thereof  tyme  out  of  minde,  and  noe  other, 
nor  otherwise  than  as  foUoweth :  videlicet^ 

'*  Imprimist  at  Ester,  before  takinge  of  the  communion, 
the  communicants  ought  to  come  to  the  churche,  and 
there,  with  the  parson,  are  to  make  their  Ester  boocke, 
and  are  to  shew  him  what  groundes  they  lett  or  sett- 
''  Item,  for  a  garden  vsed  to  be  paied,  id. 
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**  Item,  for  each  communicant  paied,  id.  1S29. 

**  liem^  in  the  higher  side  of  the  saied  parishe,  payde 
for  every  titheable  acre  of  meadow,  ijcf." 

A  number  of  other  items  were  then  set  out,  several  of 
which  the  plaintiff's  counsel  insisted  were  rank  moduses. 
The  document  concluded  as  follows : — 

''  Item,  the  parson  is  to  keepe  a  bull  and  a  bore  for  the 
parishe,  or  must  allowe  them  what  they  paye  to  other 
men  for  his  defaulte  in  either  kinde  in  that  behalf. 

"  The  abouesayde  tenthes,  tythes,  and  no  other,  and 
manner  of  paymente  as  abouesayde,  and  not  otherwise, 
have  been  ever  vsuallye  payde,  as  it  appeares  by  a  cer- 
tayne  role,  bearing  date  the  22nd  daye  of  August,  in  the 
yere  of  our  Lord  God,  1619,  keipt  in  the  parishe  chest, 
subscribed  vnto  by  fower  seuerale  men,  who  were  Proc- 
ters and  gatherers  of  the  tythes  and  tenthes  as  abouesayde, 
at  seuerale  tymes,  for  certaine  yeres  together,  besides 
diuers  other  of  the  most  able  and  sufficient  men  of  the 
same  parishe. 

PhiUppus  Fry,  rect. 
Ita  esL  W.  Kingelake, 

Philip  McUhew,  als.  procter. 
The  marke  of  X  John  Prince, 

WUliam  Rayer. 
Humph.  Quiche,  Henry  H.  Crosse, 

Edm.  Jane,  John  Hare, 

Thomas  Stevens,  Thomas  T.  L.  Upham." 

The  plaintiff  put  in  evidence  a  terrier,  signed  by  Philip 
Fry,  and  which  was  produced  from  the  bishop's  registry, 
and  in  which  no  mention  was  made  of  the  modus  for  mea- 
dow, and  it  was  objected  that  the  document  offered  by 
the  defendant  ought  not  to  be  received,  because  it  did  not 
come  from  the  proper  custody,  vix.  the  bishop's  register 
office,  or  the  registry  of  the  archdeacon  of  the  diocese. 
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1829.  But,  on  the  defendant's  proving  that  Pkilip  Fry  was  the 
rector  of  the  parish  from  1587  to  164S,  and  that  the  do- 
cument in  question  was  signed  by  him,  and  his  signature 
was  proved  by  comparing  it  with  entries  made  by  him  in 
the  parish  books,  and  with  his  signature  to  various  papers 
produced  from  the  bishop's  registry,  the  Lord  C%iief  Jus* 
tice  allowed  the  document  put  in  by  the  defendant  to  be 
received  in  evidence,  not  as  a  terrier,  but  as  an  admission 
made  by  the  rector  for  the  time  being;  and  he  therefore 
thought  that  it  was  evidence  for  the  Jury,  valeai  qucmium. 
Contradictory  evidence  was  given  as  to  the  boundary 
line  between  the  higher  and  lower  sides  of  the  parish,  as 
it  had  occasionally  been  varied  by  the  removal  of  fences, 
and  by  new  inclosures.  But  the  defendant  proved,  &at 
the  close  from  which  the  plaintiff  claimed  to  take  tithes 
was  within  the  higher  division  of  the  parish,  and  that  it 
had  once  been  ploughed  by  him,  although  it  was  admit* 
ted  that  it  was  shortly  afterwards  laid  down  to  grass,  and 
that  it  had  so  continued  ever  since.  The  Jury  found  a 
verdict  for  the  defendant 

Mr.  Serjeant  Mereweiher  now  applied  for  a  rule  ntn 
that  this  verdict  might  be  set  aside  and  a  new  trial  had. 
He  submitted — FirsU  that  the  document  produced  by  the 
defendant,  for  the  purpose  of  establishing  the  modus,  was 
improperly  admitted  in  evidence.  It  was,  in  purport,  a  ter* 
rier,  which  derives  its  authority  from  being  deposited  either 
in  the  bishop's  register  office,  or  the  registry  of  the  archdea^ 
coii  of  the  diocese;  and  unless  it  be  produced  from  one  of 
these  repositories  it  ought  not  to  be  received  in  evidence* 
The  document  in  question  was  found  in  the  muniment, 
chest  of  an  owner  of  lands  in  the  parish,  which  must  be 
deemed  a  suspicious  place  of  custody,  as  it  operated  to  dis- 
charge such  owner  from  the  payment  of  tithes  for  meadow 
hay.  Besides,  a  terrier  was  produced  from  the  bishop's 
registry,  in  which  no  mention  was  made  of  the  modus  for 
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titheable  meadow,  although  the  docmnent  on  which  the  de-  1829* 
fiendant  relied  appears  to  have  been  made  during  the  in-  J"""*^' 
cumbency  of  the  same  rector.  It  therefore  ought  not 
U^  have  been  received  even  as  an  admission  made  by  him 
aa  to  the  mode  of  tithing  at  the  time  it  was  made*  If  it 
had  come  from  the  parish  chest,  the  question  might  be 
different;  but,  in  Atkins  v.  Haiton  (a),  in  order  to  dis-> 
prove  a  modus^  the  pkintiff  (a  clergyman)  offered  in  evi- 
dcanceapaper  purporting  to  be  a  terrier  found  in  the  char- 
ter chest  of  a  college  which  had  property  in  the  parish, 
but  it  was  reacted  as  evidence,  as  it  did  not  come  from  a 
quarter  that  oould  give  it  authenticity;  and  even  if  it  were 
a  copy,  the  only  proper  repository  would  be  the  parish 
chest.  Secondly 9  as  the  document  produced  by  the  de- 
fendant contained  several  rank  modtues,  it  cannot  be  en- 
titled to  any  credit.  Besides,  in  order  to  support  a  mo* 
dmt  as  to  the  payment  of  tithes,  the  mode  of  payment  must 
be  certain  and  apparent  upon  the  face  of  the  instrument; 
and  here,  it  appears  that,  in  the  higher  side  of  the  parish, 
the  sum  oi2d.  was  paid  for  every  titheable  acre  of  mea* 
dow.  The  defendant,  therefore,  ought  to  have  shewn 
the  boundaries  of  the  higher  and  lower  divisions  of  the 
parish,  which  he  failed  to  do,  as  the  boundary  line  had 
occasionally  been  varied  by  the  removal  of  fences  and 
other  incidental  circumstances;  and  it  also  appeared,  by 
the  parish  rates,  that  certain  closes  had  been  rated  at  one 
time  in  the  higher,  and>  at  another,  in  the  lowei^ division ; 
so  that  It  was  impossible  for  the  rector  to  ascertain  with 
certainty  to  which  part  of  the  parish  the  modus  as  to  mea- 
dow applied ;  and  there  was  no  evidence  to  shew  that  a  com- 
position had  ever  been  paid.  Lastly ,  the  modus  being  plead- 
ed to  have  existed  from  time  immemorial,  and  it  appearing 
upon  the  face  of  the  document  that  a  certain  sum  was  paid 
for  every  titheable  acre  of  meadow,  it  could  apply  only  to 
ancient  meadow,  and  not  to  land  which  had  been  since  cou- 

(a)  2  Anst.  387;  S.  C.  4  QwiU.  1406. 
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1889.  verted  into  meadow.  The  defendant,  so  fiir  from  shewing 
that  the  close  in  which  the  tithes  ought  to  have  been  set 
out  was  ancient  meadow,  admitted  that  he  had  ploughed  it 
since  it  came  into  his  occupation*  But  it  was  incumbent 
on  him  to  shew  not  only  that  it  was  situate  in  the  higher 
side  of  the  parish,  but  that  the  boundary  line  between 
the  higher  and  lower  division  had  been  ascertained  and 
fixedj  and  that  the  land  was  ancient  meadow  Laid,  and 
had  so  remained  during  the  whole  time  he  had  been  in  the 
possession  or  occupation  of  the  farm. 

Lord  Chief  Justice  Tindal. — I  think  that  the  question 
in  this  case  could  not  have  been  submitted  to  the  Jury  in 
any  other  mode  than  that  in  which  it  was  left  at  the  triaL 
But  it  was  then  objected,  and  which  objection  is  now  re- 
newed, that  a  certain  document  produced  by  the  defend* 
ant,  to  support  a  modus,  was  improperly  admitted  in  en- 
dence.  AVhether  it  were  or  were  not  is  a  matter  of  law, 
and  the  only  question  is,  whether  it  ought  to  have  been 
submitted  to  the  consideration  of  the  Jury.  I  thought  it 
was  evidence  vtJeai  quanUan  for  them.  It  was  an  ancient 
instrument  or  document  found  in  the  possession  of  one  of 
the  parishioners,  an  extensive  land-owner,  and  was  head- 
ed, ''  Notification  of  the  tything  of  the  parish  of  fVeH 
MoncktamJ*  It  was  proved  to  be  signed  by  PhiUp  Fry, 
who  was  the  rector  of  that  parish  from  1587  to  1648. 
^As,  therefore,  it  was  proved  to  have  been  signed  by 
him*  akhottgh  it  did  not  come  out  of  the  registry  of  the 
bishop,  or  other  proper  place  of  custody  or  repository, 
to  make  it  receivable  in  evidence  as  a  terrier,  yet  I  thought 
it  was  evidence  as  against  the  rector  who  signed  it,  as  it 
amounted  to  an  adnussion  under  his  own  hand  during 
his  incumbency,  and  set  out  the  modui  or  terms  of  pay* 
ment  of  certain  tithes  which  the  defendant  sought. to 
establish.  As,  therefore,  it  wouU  have  been  evidence 
as  against  the  former  rector  during  his  incumbency,  I 
thought  it  was  admissible  as  against  his  successors.     I 
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did  not  impute  to  it  the  same  weight  as  if  it  had  been        1829. 
a  terrier  produced  from  the  registry  of  the  bishop  or  the      "J    ""^"^ 
archdeacon  of  the  diocese;  nor  did  I  so  put  it  to  the  Jury; 
but  I  left  it  to  them  to  consider  and  weigh  the  document 
in  queation  against  the  terrier  produced ,  on  the  part  of  the 
plaintiff,  from  the  bishop's  registry,  and  submitted  both 
theae  instruments  to  their  consideration.    Secondly^  it  has 
been  said,  that  there  was  not  sufficient  evidence  with  regard 
to  the  boundary  of  the  divisions  of  the  parish,  and  that,  as 
the  document  produced  shewed  that  th^re  was  a  higher  and 
lower  side  of  the  parish,  there  should  be  precise  evidence 
as  to  those  divisions,  which  could  only  be  ascertained  by 
the  boundary  line.     Whether  or  not  those  divisions  had 
been  established  or  fixed,  was  a  question  expressly  for  the 
Jury.      Evidence  was  adduced  to  shew  that  the  division 
in  which  the  defendant's  close  was  situate,  had,  for  a  length 
of  time,  been  designated  as  being  within  the  higher  side  or 
division .     Several  of  the  parish  rates  were  produced,  in 
which  tlie  higher  and  lower  divisions  were  expressly  men- 
tioned, and  these  were  also  submitted  to  the  observation  of 
the  Jury.  It  further  appeared,  that  the  distinction  as  to  the 
higher  and  lower  divisions  was  still  preserved ;  and  I  left  it 
to  the  Jury  to  say,  whether  it  was  yet  recognised ;  and  that, 
as  it  appeared  to  have  been  adopted  previously  to  the  sta- 
tute of  the  48rd  otEUzabeih,  by  which  poor  rates  were  first 
introduced,  it  might  be  considered  an  immemorial  usage. 
It  appeared,  that  of  late  years  there  had  been  inclosures 
made,  and  fences  set  up  in  the  exact  line  of  the  old 
boundary,  and  that,  in  some  instances,  closes  had  been 
changed  from  the  higher  to  the  lower  division ;  but  that 
was  no  reason  for  destroying  the  modus.    Still,  however, 
the  questions  for  the  Jury  were,  whether  they  were  satis- 
fied that  there  was  a  higher  division  of  the  parish  to 
which  the  fnodus,  sought  to  be  established  by  the  defend- 
<tnt,  applied;  and  whether  such  usage  could  be  defeated  by 
the  mere  alteration  of  fences;  and  it  was  proved  beyond  a 
doubt,  that  the  close  in  question  was  on  the  higher  side,  or 
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1829;  within  the  higher  diyision  of  the  pariah.  If,  therefore^ 
this  cause  were  to  go  down  again,  I  do  not  think  that  it 
could  be  left  to  the  Jury  in  any  other  terms,  as  far  as  re- 
gards this  question ;  and  I  am  not  prepared  to  say,  that  I 
am  dissatisfied  wiA  their  verdict.  But,  it  has  been  in- 
sisted, that  there  was  a  want  of  proof  by  the  defendant 
with  respect  to  the  meadow  land,  as  he  did  not.  shew  that 
it  was  ancient  meadow;  but  there  is  an  express  allega- 
tion on  the  face  of  the  plea,  that  the  modus  was  payable 
for  meadow  land  in  the  higher  side  of  the  parish  from  time 
immemorial;  it  must,  therefore,  be  inferred,  that  such. mea- 
dow was  ancient  meadow;  and  although  it  might  have 
been  shewn  that  it  was  ploughed  or  converted  into  amble 
on  one  or  two  occasions,  yet  it  was  a  question  for  the  Ju- 
ry to  say,  whether  the  close  in  question  was  meadow  or 
not  when  the  plaintiff  required  the  tithes  to  be  set  out 
I  therefore  thmk  that  this  verdict  ought  not  to  be  dis* 
turbed. 

Mr.  Juslice  Park. — The  only  point  to  which  I  think 
it  is  at  all  necessary  to  direct  my  attention,  is  the  ob- 
jection which  has  been  raised  as  to  the  admissibility  of  the 
document  o£Bsred  in  evidence  by  &e  defendant,  in  ord» 
to  establish  the  modus.  AVitb  respect  to  the  other  ob- 
jections, the  questions  were  most  properly  and  fully  1^ 
to  the  Jury  by  my  Lord  Chief  Justice,  and  he  now  says, 
that  he  is  not  dissatisfied  with  their  verdict.  The  first, 
however,  is  a  legal  objection,  namely,  as  to  whether 
the  document  produced  by  the  defendant  was  proper- 
ly received  in  evidence  or  not.  It  certainly  was  not  a 
terrier,  nor  was  it  received  as  such.  A  terrier  is  returned 
to  the  registry  of  the  bishop  or  the  archdeacon,  which 
is  the  proper  repository,  and  firom  whence  it  ought  to 
be  produced;  and  if  the  document  in  question  had  been 
deposited  there,  it  would  not  have  been  necessary  to 
prove  the  signature  of  the  then  incnmbent  or  rector. 
But,  as  a  mere  paper  to  which  he  had  aflSxed  his  signature 
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as  reelor,  it  was  sufficient  to  prove  such  signatiirei  whieh  H^ 
was  done,  and  the  instrument  appears  to  haye  been  depo- 
sited in  the  pariah  chest  in  1619|  which  was  shortly  after 
the  passing  of  the  43rd  otEiixabeih,  and  the  modus  on 
which  the  defendant  relied  is  set  out  in  terms.  The  rector, 
who  signed  the  instrument,  was  an  interested  person  during 
the  time  of  his  incumbency^  and  the  receipt  by  him  acknow- 
ledging that  he  had  been  paid  Sd.  for  every  titheable  acre 
of  meadow  in  the  higher  side  of  the  parish,  would  be  not 
only  evidence  against  him,  but  against  his  successors  also. 
I  am»  therefore,  of  opinion,  that  this  instrumenti  signed  by 
the  then  incnmbent  or  rector,  was  properly  received  in 
evidence,  and  his  signature  need  not  have  been  proved,  if 
it  had  been  found  in  the  bishop's  registry  or  other  proper  re- 
pository; and,  as  the  rector  gave  a  receipt  recognising  the 
modus,  it  was  evidence  as  against  his  successors.  The  do^ 
cument  in  question  was,  therefore,  properly  admitted,  not 
as  a  terrier,  but  on  the  same  principle  as  a  receipt  of  cei^ 
tain  sums  on  account  of  the  modus. 

Mr.  Justice  BvAROuoH. — My  Lord  Chief  Justice  has  said 
that  he  is  not  dissatisfied  with  the  verdict,  and  I  have  no 
doubt  but  that  all  the  questions  were  fully  left  to  the  Jury^; 
and  the  cause  certainly  required  a  great  deal  of  attention 
and  investigation.  I  am  of  opinion  that  the  paper  in  ques- 
tion was  receivable  in  evidence  at  the  time  it  was  offered^ 
and  that  it  was  not  rendered  inadmissible  by  the  terrier 
produced  by  the  plaintiff  from  the  bishop's  registry,  or 
by  any  subsequent  evidence.  It  was  clearly  admissible  as 
against  the  rector  who  signed  it,  and  it  was  therefore  re-^ 
eeivaUe  as  against  his  successors,  as  an  instrument  signed 
by  a  preeeding  incumbent  of  the  parish.  Its  beii^returned 
to  the  registry  of  the  bishop  would  have  had  no  effect,  or 
given  it  greater  weight,  for  that  is  only  a  proper  repository 
for  terriers  or  other  instruments  of  a  like  nature;  and,  on 
this  being  proved  to  be  a  genuine  paper  or  memorandum, 

VOL.  lit.  o  o 
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1929.  And  mgned  by  a  former  rectori  it  was  adntdseiblein^vkltttee, 
iot  the  purpose  of  die  wing  .the  existence  of  a  iMOifat  at 
the  time  it  was  made;  and  it  was  not  offered  as  a  terrier, 
but  as  an  admission  made  by  such  rector. 

With  respect  to  the  objection^  whether  the  dose  in  ques- 
tion was  ancient  meadow  or  not^  it  was  a  mere  matter  of 
fact  for  the  Jury.  The  owner  of  knd  may,  if  he  pleases^ 
change  it  from  pasture  to  arable^  to  deprive  the  parson  of 
his  tithe  of  hay ;  but^  if  he  do  so«  when  the  character  of  the 
land  is  afterwards  changed,  and  it  becomes  meadow  again, 
the  modms  for  hay  attaches,  akhough  its  citation  mi^t 
have  been  suspended  for  a  time.  So,  with  respect  to  the 
higher  and  lower  divisions  of  the  parish,  it  Was  a  meste 
matter  of  fact  for  the  Jury  to  determine  as  to  the  bound* 
ary  between  the  two.  The  parish  rates  were  produced,  to 
shew  that  there  was  such  a  division,  sad  evidence  was  git* 
en  of  it  previously  to  the  reign  of  EUwabeih^  -when  ]ioor 
rates  were  first  raised,  and  which  was  ))roof  of  mi  inunemo- 
rial  usage. 

Mr.  Justice  Gaselbb. — In  adtions  ^f  this  description, 
there  is  a  natural  tendency  in  Juries  to  support  a  niodu$  as 
against  the  rector  or  ticar,  and  which  ought  not  to  preva9. 
Here,  however,  the  defendant  offered  evidence  in  support  of 
the  modus,  by  a  document  proved  to  have  been  signed  by 
-a  former  rector  of  the  parish  during  hisincambeney;  axtid 
although  a  terrier  in  the  bishop's  registry  was  produced 
by  the  plaintiff,  which  was  silent  as  to  the  modus  in  qoes^ 
tion,  etffl  my  Lord  Chief  Justice  has  said  that  he  Is  not 
dissatisfied  with  the  verdiet  The  issue  between  the  par- 
ties was  not  confined  to  the  Identity  of  a  particular  spot  of 
land,  but  the  question  was,  whether  the  moAts  in  question 
applied  to  the  higbw  side  or  division  of  the  parish.  It 
was  proved  by  several  documentSi  as  well  as  by  the  parish 
ratesi  that  there  was  such  a  division,  and  that  the  close 
in  question  was  within  it.  Evan  the  rates  made  men^ 
tion  of  the  higher  and  lower  divisions  of  the  parish.  I  am 
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therefore  of  opinion  that  there  is  no  foundation  to  disturb        1829. 
the  verdict,  either  in  law  or  in  fact,  as  all  the  questions      |][][]^]Jj^ 
were  projperly  and  fuUy  left  to  the  Jury  by  my  Lord 
Chief  Justice. 

Rule  refused. 


NUTTAf  L. 


Hayllab  v.  Ellis.  Wednetday, 

Nov.lUh. 

M.  HIS  was  an  action  brought  by  the  plaintiff  to  recover  When  aii  mat-' 
the  sum  of  SOL,  the  balance  of  120/.,  being  the  price  of  encVbetllleR 
three  cart  geldings,  and  one  mare,  sold  by  the  plaintiff  to  ^Ifendint  were 

the  defendant*  referred  to  an 

By  an  order  of  Lord  Chief  Justice  Tindal^  before  whom  the  defendant 
the  cause  0ame  on  to  be  tried,  at  the  Sittings  after  the  "iti^^^st 
last  Term,  all  matters  in  difference  between  the  parties  ^^  piuntiff; 

"^  which  might  be 

vere,  by  an  order  of  his  Lordship,  referred  to  an  arbitra-  the  subject  of  a 
tor  (a^  barrister),  and,  on  the  parties  attending  before  him,  anTtbe  i^bitra- 
it  was  contended  for  the  defendant,  that  the  plaintiff  had  [J'g^7.'?^i/ffhad 
warranted  the  horses  and  mare  to  be  sound,  but  that  they  no  cause  of  ac- 
were  not  so,  as  one  of  them  had  an  epidemic  fever,  of  defendant:— 
which  it  died,  and  that  the  disease  was  commumcated  to  ^^^^dwuluffi- 
eeveral  other  horses  belonging  to  the  defendant,  who  there-  dent  ;^au  mat- 

ters  in  differ ' 

fo0e  ctaimed  to  iteoover  from  the  plaintiff  the  value  of  the  ence  between 
horse  that  died*  and  also  certain  expenses  to  which  he  bad  ing^^^e-'^ 
lieen  imt  in  cturing  his  own  horses,  as  well  as  damages  for  ^^"^ 
the  loss  he  had  sustained  in  consequence  ef  such  horses 
tMMPg  unable  to  do  acy  work  during  the  time  they  wep^ 
diseased.    The  defendant  insisted,  before  the  arbitrator^ 
th^rt  these  claims  were  matters  in  difference,  within  the 
terms  of  the  order  of  reference,  and  on  which  the  arbitra- 
tor had  authority  to  decide.     The  arbitrator  awarded  of 
and  concerning  the  matters  in  difference  between  the  par- 
ties, that  the  plaintiff  had  no  cause  of  action  against  the 
defendant,  and  that  the  plaintiff  should  pay  the  costs  of 
the  reference  and  of  the  award. 

oo2 
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_^29^  On  an  affidavit  of  these  facts,  Mr.  Serjeant  Taddy,  on 

the  part  of  the  plaintiff^  now  applied  f6r  a  rule  ntsi^  that 
this  award  might  be  set  aside^  as  it  was  not  sufficiency  cer- 
tain upon  the  face  of  it«  as  the  arbitrator  did  not  appear  to 
have  taken  into  his  consideration,  or  decided  upon,  the 
claim  which  the  defendant  alleged  he  had  on  the  pUuodff 
in  respect  of  the  unsouodness  of  one  of  his  horses  at  the 
time  of  the  warranty;  and  if  the  defendant  were  to  bring  a 
cross  action  against  the  plaintiff  for  a  breach  of  warranty, 
tibe  award  could  not  be  pleaded  in  bar,  although  all  mat* 
ters  in  difference  between  the  parties  were  referred  to  the 
arbitrator,  as  he  only  stated  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant. 

By  the  Court. — As,  by  the  terms  of  the  order  of  refer- 
ence, all  matters  in  difference  between  the  parties  were 
referred  to  an  arbitrator,  we  must  assume  that  the  aubmia- 
sion  embraced  all  matters  in  difference  in  the  cause;  and 
as  the  arbitrator  has  awarded  of  and  conoemiqg  the  said 
matters  in  difference,  that  the  plaintiff  had  no  cause  of  ac- 
tion against  the  defendant,  his  award  is  sufficiently  compre- 
hensive and  certain*  The  plaintiff  sought  to  recover  the 
sum  of  20/.,  being  the  balance  of  1201.,  for  certain  borsee 
sold  by  him  to  the  defendant: — and  as  the  arbitrat<Mr  has 
decided  that  he  had  no  cause  of  action  against  the  de- 
fendant, and  directed  him  to  pay  the  costs  of  the  refer« 
ence,  it  must  be  inferred  that  the  arbitrator  took  the  claims 
of  both  parties  into  his  consideration,  and  made  his  award 
accordingly. 

Rule  refused. 
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Aiw.  nth, 
1  HIS  was  an  action  by  the  plaintiff^  as  indorsee,  against  The  defeodanr 
the  defendant,  as  acceptor  of  a  bill  of  exchange  for  17i  J'tta^f'l^P^ 
I8#.,   drawn  upon   the  defendant  by  one  Thomas  An-  «h«ngedmwn 

OB  him  by  one 

drcws,  payable  to  his,  Andrews'^,  order,  who  indorsed  it  oftwopartnen 
to  the  plaintifP,  and  which  was  dishonoured  by  the  de-  for  "27^!  due*' 
fendant  when  due.  J?  ^,'^Tf•^' 

that  the  defend- 

>  At  the  trial,  before  Lord  Chief  Justice   Tindai^  at  fntwuikbie 

_  in  Ml  action  At 

GtdUAalt,  at  the  Sittings  after  the  last  Term,  it  appeared  the  luit  of  an 
tbat  the  bill  became  due  on  the  JiJOth  jtfoy,  and  that  it  drfrr^nt*co2d 
was  taken  up  by  the  plaintiff  on  the  26th,  at  the  request  »o*»>«  •««*  ^f 

^  the  debt  due 

of  Andrews.    It  also  appeared  that  the  defendant  accept-  from  faim  to  the 
ed  the  bill  for  a  debt  he  owed  Andretcs  and  one  Matthews,  [bebUiVex^ 
who  were  in  partnership  as  coal  merchants,  and  who  had  ^SShSheoo^r^* 
supplied  coals  to  the  defendant,  to  the  amount  of  the  bill.  «d. 
The  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi,  that 
this  Terdict  might  be  set  aside  and  a  nonsuit  entered,  on 
the  ground  that  a  debt  due  from  the  defendant  to  An- 
drews  and  his  partner  jointly,  for  coals  sold  and  delivered 
by  them  to  the  defendant  in  the  course  of  their  trade, 
formed  no  consideration  for  the  acceptance  given  to  An^ 
drews  alone.  If  they  sued  the  defendant  for  the  coals 
supplied,  the  acceptance  of  the  bill  drawn  by  Andrews 
alone,  would  not  constitute  a  valid  defence  to  the  action, 
and  the  plaintiff,  as  indorsee,  must  be  considered  as  stand- 
ing in  the  same  situation  as  Andrews,  the  drawer,  as  far 
as  regards  the  defendant  as  acceptor.  If  a  man  be  in- 
debted to  two  persons  jointly,  and  promise  to  pay  one 
only,  an  action  cannot  be  supported  on  such  promise  by 
the  one  alone,  the  promise  being  made  to  both.  In  Co^ 
myns's  Digest  (a)  it  is  laid  down,  that  the  consideration 

(a)  Tit.  '*  Action  upon  the  Cau  upon  AuumptU,*'  (B.  1, 10,  1 1). 


La  WHENCE. 
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1889.  upon  which  an  assumpsit  shall  be  founded,  must  be  some 
ToMLiN  ^^^  ^y  which  the  defendant  derives  a  benefit,  or  the 
plaintiff  sustains  detriment  or  prejudice;  and  here,  no 
benefit  could  accrue  to  the  defendant,  by  giving  his  ac^ 
oeptance  to  Andrews  alone,  in  payment  for  the  coals,  as  k 
would  afford  him  no  protection,  nor  could  it  be  deemed 
satisfaction  of  the  original  debt  in  an  acdon  brought 
against  him  by  Andrews  and  Mniihews  ]o\iiAy. 

Lord  Chief  Justice  Tindal. — The  defendant-waa  in- 
debted to  Andrews  and  MaUhswSy  who  were  partners  as 
coal  merchants,  for  coals  delivered  by  them  to  ^Ae  de< 
fendant,  and  he  accepted  a  bill  of  exchange  drawn  u^ 
on  him  by  Andrews,  in  satisfaction  of  snch  debt*  A 
payment  to  one  of  two  partners  is  a  payment  to  both ;  and 
it  is  clear,  that  one  partner  may  release  another: — bo,  one 
of  several  partners  may.  bind  the  others  by  giving  a  t^ 
ceipt  for  a  debt  due  to  the  firm.  The  bill  in  questioa 
was  accepted  by  the  defendant,  which  was  drawn 
Upon  him  by  Andrews^  and  taken  by  him  in  payaoent 
for  the  coals  delivered  by  him  and  his  partner  MutAewSi 
and  they  eould  not  sue  the  defendant  for  the  amount  of 
tifae  coals  until  the  bill  in  question  had  arrived  at  maturity 
and  been  dishonoured.  They,  therefore,  gave  time  t<y 
the  defendant  for  the  payment  of  the  coals,  by  taking  his 
acceptance  in  lieu  of  money;  and  as  they  were  entitled  t6 
recover  against  him  as  the  acceptor  of  the  bill,  so  is  the 
plaintiff  to  whom  it  was  indol'sed  by  Andrews. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


IN  TBB  TBHTH  TSAR  OP  GB0»  IT. 


PsRRiMO  and  Another,  Assignees  of  Widger,  a  Bank-     Thunday, 
rupt,  V.  Tucker.  ^^*  i***- 

J  HIS  was  an  action  of  trover  for  the  recoTery  of  certain  in  an  action  of 

title  deeds.  trover  by  the 

w»««  M«v%»»  assignees  of  a 

At  the  trial,  before  Lord  Chief  Justice  Ttndfilt  at  GuUd-  baniLmpt,  the 
haU^  at  the  Sittings  after  the  last  Temij  the  foUpwingi  torney  admitted 
among  other  admissions  by  the  defendant's  attorney,  were  {^d^^nJiuTtf 
giTeo  in  evidence,  vix.  "  I,  jB.  T.,  the  attorney  for  the  *cfar«rf  bank- 
aboT&'named  defendant,  do  hereby  agree  to  admit,  on  the  that  the  defend- 
trial  of  this  cause,  as  follows:— <jFfr«^  that  a  commission  oC  ^iLded  froi/ 
bankmpt  under  the  Great  Seal  of  Great  Britain,  vas  du-  ^^^^''^^^J 
ly  issued  against  ^»«^tii  Widger,  bearing  date  the  Slst  logs  under  the 
Jitme,  18S8,  under  which  he  was  duly  declared  bankrupt,  i^heTaTgivra 
and  the  pluntiffs  were  chosen  assignees  of  his  estate  and  |'^»('<»<«^»p*''« 
effects;  and  that  the  assignment,  and  bargain  and  salci^ 
and  all  the  proceedings  under  the  said  commission,  or  any 
part  thereof,  may  be  read  in  evidence  by  the  pl^dntiffV  on 
the  trial  of  this  cause,  without  Airther  proof  than  is  con- 
tained  in  the  present  admission."    The  plaiqtiffs  having 
put  in  the  commission  and  assignment  for  the  purpose  of 
shewing-that  they  had  been  appointed  assignees,  the  de- 
fendant's counsel  called  on  them  to  produce  thQ  proceed- 
ings under  the  commission,  in  ord^r  to  shew  that  Winger 
had  not  committed  an  act  of  bankruptcy;  but  his  Lordr 
ship  being  of  opinion  that  the  above  admission  by  the  d^ 
fendant's  attorney  dispensed  ^ith  the  necessity  of  pror 
ducing  the  proceedings,  the  Jury  found  a  verdict  for  the 
plaintiffs. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  ni$i  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or 
that  a  new  trial  might  be  had.  He  submitted,  that,  by 
the  terms  of  the  admission,  the  defendant's  attorney  only 
meant  that  no  difficulty  should  be  raised  as  to  the  proof  of 
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1899.  the  proceedings  under  the  commissioni  but  that  the  act  of 
bankruptcy  was  not  intended  to  be  admitted.  Although 
Widger  might  have  been  duly  declared  a  bankrupt,  there 
might  not  have  been  a  sufficient  act  of  bankruptcy  to 
support  the  commission,  and  all  the  proceedings  under 
it  ought  to  have  been  put  in;  and  the  defendant  had 
a  right  to  raise  an  objection  to  any  irregularity  or  in- 
formality in  the  proceedings.  Although  the  defendant 
could  not  dispute  the  title  of  the  assignees  by  virtue  of  the 
assignment  to  them,  yet  he  had  a  right  to  shew  that  Widg- 
er had  not  committed  an  act  of  bankruptcy*  and  which 
could  only  be  shewn  by  producing  the  depositions  on 
which  the  alleged  act  of  bankruptcy  was  founded. . 

Lord  Chief  Justice  Tindal. — The  admisbions  given 
by  the  defendant's  attorney  at  the  trial  must  be  construed 
according  to  the  meaning  and  fair  understanding  of  the 
parties,  and  by  which  he  admitted  that  fTidger  was  duly 
declared  bankrupt;  and  as  no  notice  was  given  to  dispute 
any  of  the  proceedings  under  the  commission,  I  am  of 
opinion  that  the  admissions  were  conclusive  upon  the  face 
of  them. 

Mr.  Justice  Park. — ^As  the  defendant's  attorney  ad- 
mitted that  Widger  was  duly  declared  bankrupt,  that 
word  appears  to  me  to  include  matter  of  law  and  of  fact 
If  the  admission  had  been  that  the  party  had  become 
bankrupt  in  due  form  of  laW|  the  question  might  have  been 
different. 

Mr.  Justice  Gaselee  and  Mr.  Justice  Burrough  con- 
curring— 

Rule  refused. 
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HOULDEN  V.  FaSSOM.  Satmxbty^ 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on  a  for-  if  J^attit 
mer  day  in  this  Term,  calling  on  the  plaintiff  to  shew  cause  beiworn  by  two 
why  the  writ  of  capias  ad  respondendum,  issued  against  nenti»  their 
the  defendant  in  this  cause,  should  not  be  set  aside,  and  IJ!riJten"in*ui^ 
the  bail  bond,  which  had  been  given  by  the  defendanti  i"*^- 
delivered  up  to  be  cancelled;  and  why  the  plaintiff  should 
not  pay  the  defendant  all  the  costs  of  the  proceedings  and 
of  this  application.     The  motion  was  founded  on  an  affida- 
vit, which  stated,  that  the  writ  was  returnable  on  a  day  cer- 
tain, viz.  on  the  3rd  day  o{  November  instant,  instead  of  the 
morrow  of  All  Souls,  the  first  general  return  day  of  the  Term. 

Mr.  Serjeant  Merewether  now  shewed  cause,  and  took 
a  prdiminary  objection  to  the  affidavit  filed  in  support  of 
the  application,  as  it  appeared  to  have  been  made  by  two 
deponents,  and  their  names  were  not  set  out  in  the  Jurai, 
which  was  as  follows: — **  Sworn  by  both  deponents  at  my 
house,  &c.  James  Burrough.** 

Mr.  Serjeant  Wilde  submitted,  that  this  was  sufficient. 

But  the  Court  referred  to  the  rule  laid  down  by  the  Court 
of  King* s  Bench  (a),  which  requires,  that  upon  every  affi< 
davit  sworn  in  Court,  or  before  any  Judge  or  commissioner 
thereof,  and  made  by  two  or  more  deponents,  the  names 
of  the  several  persons  making  such  affidavit  shall  be  writ- 
ten in  the  jurat. 

On  tlie  Secondary's  stating  that  the  same  practice  obtain- 
ed in  this  Court,  although  there  was  no  rule  on  the  subjeet : — 

The  Court  ordered  the  rule  to  be  discharged  general- 
ly; but  said,  that  if  a  like  omission  occurred  in  future,  the 
party  must  be  subject  to  costs. 

Rule  discharged  without  costs. 

{a)  Mich.  37  Geo.  3.    See  1  Tidd,  9th  edit.  496.'' 
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Soturdoy 
Nov,  14M. 

A  new  rule  to 
plead  is  neces- 
■ary  to  be  given 
by  the  plaintiff 
on  amendment 
of  hit  declara> 
tion  in  the  va- 
cation succeed- 
ing the  Term  in 
which  the  decla- 
ration was  de- 
livered, al- 
though the 
plaintiff  paid 
the  costs  of  the 
amendment. 


Addis  9.  Thomas. 

A  RULE  was  obtamed  by  Mr.  Serjeant  Rwsett,  on  a 
former  day  in  this  Term,  calling  on  the  plamtiff  to  shew 
cause  why  the  interlocutory  judgment  which  had  been 
signed  in  this  cause,  and  the  subsequent  proceedings  there- 
on, should  not  be  set  aside  for  irregularity,  with  costs. 
The  motion  was  founded  on  an  affidavit,  which  stated, 
that  the  declaration  was  delivered  on  the  15th  June  last^ 
and  that  a  rule  to  plead  within  the  first  four  daya  of  the 
last  Trinity  Term  was  duly  entered  and  plea  demand* 
ed;  that,  on  the  1st  Jultf,  the  defendant  filed  a  gene* 
ral  demurrer  to  the  declaration;  that,  on  the  87th,  the 
plaintiff  obtained  a  Judge's  summons  to  amend  the  decla- 
ration;  and  that,  on  the  attendance  of  the  parties  before 
bim  on  the  following  day,  the  amendment  was  granted  ovk 
payment  of  costs,  which  the  plaintiff  afterwards  paidi 
and,  on  the  20th  August  following,  the  pkintiff  signed  in* 
terlocutory  judgment  for  want  of  a  plea,  without  having 
given  a  new  rule  to  plead,  which,  it  was  submitted,  he 
ought  to  have  done,  and,  consequently,  that  the  judgment 
was  improperly  signed. 


Mr.  Serjeant  Wilde  now  shewed  cause,  and  insisted,  that  a 
new  rule  to  plead  was  not  necessary,  particularly  as  the  plain- 
tiff had  paid  the  costs  of  the  amendment;  and  he  referred  to 
Sellon's  Practice  (a),  where  it  is  laid  down  generally,  that 
if  a  rule  to  plead  be  entered  the  same  Term  an  amendhnent 
is  made,  though  before  such  amendment,  it  is  suflicient; 
wd  be  cites  S&itt.  517.  InTicr(;r«Pnvc^fe^,it  is  said(6)s 
''  In  the  King's  Bench,  if  the  pkintiff  omefM^  his  declara- 
tion in  the  same  Term,  the  defendant  shall  have  two  days, 
exclusive  of  the  day  of  amendment,  to  alter  his  first  plea, 
or  plead  denovo;  but  if  the  amendment  be  made  in  a  sub- 


(a)  Vol.  1. 2nd  edit.  p.  302. 


{b)  Vol.  I.  9th  edit.  469. 
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sequent  Temii  the  defendant  is  entitled  to  a  new  four-day  l8S9i 
rule  to  plead.  In  the  Common  Pleas,  it  seems,  that  a  new 
four-day  rule  to  plead  is  in  all  cases  necessary  to  be  given 
fay  the  plaintiiF,  on  amending  his  declaration  ;**  and  the  ease 
€fBhmi  V.  Morris  (a)  is  referred  to,  where  the  Protfaono- 
tluies  and  Secondaries,  with  the  exception  of  one,  report* 
ed,  that,  upon  amending  declarations,  a  new  four-day  rule 
to  plead  was  necessary;  and  the  other  agreed,  that  the 
defendant  was  entitled  to  four  days'  time  to  plead,-  but 
thought  the  plaintiff  need  not  give  a  new  rule.  And,  in 
the  Anonymous  case  referred  to  by  Mr.  Serjeant  iS'eflcm,  in 
Salketdi  the  Court  held,  that  when  the  plaintiff  amends 
and  gives  an  imparlance,  there  must  be  a  new  rule  to 
plead,  otherwise  not. 

But  the  Court  referred  to  Ttdd^s  Practice  (i),  where, 
it  is  said,  "  when  the  declaration  is  amended  in  the 
King's  Bench,  if  a  new  rule  to  plbftd  be  entered  the 
same  Term  the  amendment  is  made,  though  before  such 
amendment,  it  is  sufficient,  otherwise  a  new  rule  to  plead 
must  be  entered.  And,  in  the  Common  Pleas,  we  have 
seen  (referring  to  page  469)  the  defendant  is  entitled,  in 
all  cases,  on  amending  the  declaration,  to  a  new  four-day 
rule  to  plead."  Here,  too,  the  summons  to  amend  was 
tfiken  out,  and  the  declaration  was  amended  in  the  va- 
cation after  the  expiration  of  the  last  Term;  and  Mn 
Secondary  Griffith  stated  the  practice  to  be,  that  when 
the  declaration  is  amended,  there  must  be  a  new  rule  to 
plead,  whether  the  amendment  be  made  in  the  same  Term 
or  in  the  following  vacation,  and  that  it  is  absolutely  ne« 
cessary  in  the  latter  case,  as  the  defendant  is  entitled  to 
an  imparlance. 

Rule  absolute. 

(a)  3  Sir  Wm.  Bla.786.  (b)  Vol  I.  475. 
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j^j^jjg*  Phillips  and  Another  r.  Tanner. 

When  the  de-  A  RULE  was  obtained  by  Mr.  Serjeant  fFilde  on  the 
^^'c^eieai-  ^"*  ^7  ®^  *^^®  term,  calling  on  the  plaintiffs  to  shew 
S!!15^?'^v®^  cause  why  a  writ  ot  fieri  faeias,  which  had  been  issued 

Jutijoouut  the 

Conrt  would  not  against  the  defendant  in  this  cause,  should  not  be  set  aside 

amended  by  in-  for  irregularity,  and  that  the  money  levied  thereunder  by 

t^Jb^J^  the  Sheriff' should  be  paid  to  Mr.  JoAn  Gale,  admmistra- 

Uie  loteiettt  of  tor  with  the  will  of  the  defendant  annexed,  together  with 

\iut  pertonsl  re- 

pretenutiTe        the  costs  of  this  application.     The  motion  was  founded  on 

cd'by  rac^^'  an  affidavit,  which  stated  that  the  writ  of  venire  and  trial 
were  in  London,  and  that  the  writ  o(  fieri  facicu  was  di- 
rected to  the  Sheriff*  of  Middlesex,  and  executed  by  him 
in  that  county,  and  that  the  defendant  died  shortly  after  its 
execution.. 

Mr.  Serjeant  Taddy,  on  the  same  day,  obtained  a  rule 
on  the  part  of  the  plaintiffs,  that  the  above  writ  of  fieri  fa- 
cfOf  might  be  amended,  by  inserting  the  tesiatum  clause,  on 
an  affidavit  which  stated  that  the  action  was  brought 
against  the  defendant  as  the  acceptor  of  a  bill  of  exchange; 
that  the  cause  was  tried  at  Guildhall,  at  the  Sittings  af- 
ter the  last  Hilary  Term;  that  no  defence  was  offered, 
and  a  verdict  was  entered  for  the  plaintiffs;  and  that  judg- 
ment was  signed  on  the  14th  May  last,  but  that  execution 
was  not  issued  until  the  24th  June  following.  That  the  ve- 
nue  having  been  laid  in  London,  and  the  defendant  re- 
siding in  Middlesex,  a  writ  of  fieri  facias  was  issued  into 
ZfOncbn  returnable  on  the  morrow  of  the  Holy  Trinity,  and 
likewise  a  writ  of  fieri  facias  into  the  county  of  Middle^ 
sex,  returnable  in  fifteen  days  of  the  Holy  Trinity,  on 
.  which  the  levy  was  made ;  but  that,  by  a  clerical  error,  the 
last-mentioned  writ  of  fieri  facias  was  not  made  a  testO' 
turn  writ  at  the  time.  That,  on  the  4th  instant,  the  fol- 
lowing letter  was  sent  by  the  plaintiffs*  attorney  to  the  de- 
fendant's attomies: 
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''  Gentlemen^ — Herewith  I  send  you  notice  of  motion  for 
leave  to  amend  the  writ  oifierifacias  issued  into  Middle^ 
sex,  and  which  I  hope  will  supersede  the  necessity  of  the 
motion  of  which  you  have  given  notice. — The  costs,  if  any, 
or  80  far  as  they  are  incurred,  I  will  pay  you.*' 

The  learned  Serjeant,  in  support  of  the  amendment^ 
relied  on  the  case  of  Meyer  v.  Ring  (a),  where  a  JleH 
factM  was  sued  out  into  a  different  county  from  that  in 
which  the  venue  was  laid,  and  the  party  suing  it  out  after^ 
wards  took  out  a  fieri  facias  unto  the  proper  county,  and 
got  a  return  of  nulla  bona  in  order  to  warrant  the^myb- 
cias  which  first  issued ;  the  Court  permitted  the  first  writ 
to  be  amended  by  inserting  the  return  of  nuUa  bona  and 
the  testatum  clause,  although  the  second  writ  was  returna- 
ble several  days  before  the  judgment  was  signed.  It 
does  not  appear  there,  whether  the  amendment  was  grant- 
ed on  payment  of  costs,  but  here,  as  the  plaintiffs*  attorney 
offered  to  pay  the  costs  incurred  up  to  the  timeof  themotion 
for  setting  aside  the  writ,  the  amendment  ought  to  be  al- 
lowed without  costs. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted, 
that  this  case  was  altogether  distinguishable  from  that  of 
Meyer  V.  Ring f  as  here  the  application  to  set  aside  the  writ 
oifierifacias  was  made  by  the  administrator  of  the  deceas- 
ed defendant,  and  the  Court  will  not  allow  process  to  be 
amended,  when  the  rights  of  third  parties  have  intervened^ 
or  maybe  affected  thereby;  ior /m  Inmany.Huish{b)t9k 
testatum  capias  having  been  made  returnable  on  a  day  cer* 
tian,  instead  of  a  general  return  day,  was  held  to  be  irre- 
gular, and  the  Court  refused  to  amend  it,  as  it  would  af- 
fect the  bail.  That  case  was  decided  after  that  of  Htfti- 
bely*  Preston  (c),  where  the  Court  of  King's  Bench  quash- 

(a)  1  Hen.  BL  541.       (6)  2  New  Rep.  133.        (c)  5  East,  291. 
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i929.  «d  a  writ  for  irregularity ,  lor  an  informal  retufn,  aldKMsgb 
die  day  of  return  was  equally  certain  as  in  the  commoa 
form: — and  in  the  late  case  of  Jaktuon  t.  D0ieU{a),  where 
thedefendant,  haying  been  arrested  on  a  capias,  returnable 
on  a  day  certain^  instead  of  on  a  general  return  day,  and 
given  a  bail-bond  to  the  Sheriff: — the  Court  refused  to 
allow  the  writ  to  be  amended,  unless  the  plidntiff  would 
consent  to  discharge  the  bail  on  the  defendant's  entering 
a  common  appearance.  But  the  case  of  Hunt  ▼•  Pas^ 
man  (b)  is  precisely  in  point,  where  the  Court  reiused  to 
allow  the  plaintiff  to  amend  a  fieri  facioMy  when  the  de^ 
fendant  had  become  bankrupt  before  sale  of  the  goods 
taken  under  it: — and,  on  die  case  of  Paris  v.  Wilkinson  (c) 
being  there  eked,  to  shew,  that,  as  a  bankruptcy  had  inter- 
vened, the  Court  would  not  permit  the  amendment,  and 
that,  by  setting  aside  the  writ,  the  property  would  Test, 
where  it  ought,  in  the  assignees.  Lord  Ettenborough  said: 
*'  In  Paris  v.  fFilkinsan,  the  Court  would  not  give  the  plaintiff 
leave  to  amend,  to  the  prejudice  of  the  rights  of  third  pesr 
eons,  and  I  am  not  aware  of  imy  case  in  which  they  have 
so  done.  We  are  very  unvnlling  at  all  times  to  interfere 
with  the  rights  of  parties  which  have  accrued  by  bank* 
ruptcy.  In  this  case,  not  only  the  recitd,  but  the  manda- 
tory part  of  the  writ,  must  be  amended*  Had  die  appU* 
cation  been  made  eariier,  we  might  have  been  inclined  to 
listen  to  it;  but,  without  some  authority  to  warrant  it,  I 
ihink  it  would  be  going  too  far  ui  this  stage  of  the  <!aae, 
to  allow  the  amendment.'*  And  Mr.  Justice  Dampier 
said — '*  The  plaintiff's  own  mistake  makes  it  necessary  fear 
him  to  come  to  the  £Bivour  of  the  Court,  which  might  have 
been  extended  to  him,  if  the  rights  of  third  persons  had 
not  intervened.'!  So,  here,  as  the  defendant  died  after  the 
issuing  of  the  writ,  and  before  the  application  to  amend 


(a)  1  Moore  &  Payne,  28.  (6)  4  Mau.  &  Selw.  329. 

(c)  8  Tfrm  Rep.  163. 
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and  the  party  «|xplyiBg  (o  set  k  aside  is  the  personal  re* 
presentative  of  tlie  deceased,  the  Court  will  not  allow  the 
amendment^  as  it  will  have  the  effect  of  prejudicing  his 
rights  with  regard  to  the  estate  of  the  deceasedi  against 
vhom  a  defective  writ  was  sued  out  and  executed. 

Mr.  Serjeant  Taddy  submitted,  that  an  administrator 
with  the  will  annexed  must  be  tiiken  to  stand  precisely  in 
the  same  situation  as  the  deceased  himself,  and  that  the 
property  of  the  latter  would  not  be  changed  or  vest  in  third 
parties,  as  in  the  case  of  assignees  of  a  bankrupt  Besides, 
the  writ  in  this  case  had  been  executed,  and  the  fruits 
of  the  levy  paid  over  to  the  Sheriff,  to  which  the  plain-* 
tiff  was  clearly  entitled,  and  his  rights  ought  not  to  be 
prejudiced.  The  case  of  bail  is  altogether  distinguishable, 
aa  they  are  entitled  to  be  relieved  when  their  principal  is 
fixed,  or  surrenders  himself  in  their  discharge. 

Lord  Chief  Justice  Tindai.. — I  am  of  opinion  that  this 
case  falls  withia-the  exceptions  to  the  ordinary  <»ses  where 
tfae  Courts  allow  a  writ  to  be  amended  by  theintrodactioD 
of  a  testatum  clause.  Such  amendments  have  been  allow* 
ed  where  the  rights  of  third  parties  have  not  intervened, 
but  the  distinction  taken  by  my  brother  WUde  seems  to 
be  founded  on  principle*  Here,  it  appears  that  the  de« 
fendant  died  after  the  writ  oi  fieri  facias  was  executed 
and  befbre  the  application  was  made  to  set  it  aside.  We 
cannot  know  what  steps  the  administrator  may  have  since 
taken,  he  may  have  suffered  judgment  to  be  taken  de  bo^ 
mis  UsiaiarUf  for  the  benefit  of  some  of  the  creditors  of 
the  deceased.  The  rights  of  the  original  parties  were 
changed  by  the  death  of  the  defendant,  against  whom  the 
writ  was  originally  issued,  and  the  rights  of  a  third  person 
intervened.  I  am,  therefore,  of  opinion,  that  the  rule  for 
the  amendment  of  the  writ  ought  to  be  discharged  i  and  that 
tosr  setting  it  aside  must  be  made  absolute,  on  theadmini- 


666 


CASES  IN  MICHAELMAS  TERMy 


1829. 


strator's  tmdertaking  to  bring  no  action  against  the  pliuntiff 
or  the  Sheriff  who  has  levied  under  the  writ. 

The  rest  of  the  Court  concurring,  the  rule  to  amend  the 
writ  was  discharged;  and  that  for  setting  it  aside  was,  oo 
the  above  terms,  made — 

Absolute. 


Monday, 
Nov.  teth. 

An  aiBda^t  of 
debt  made  b  j 
Uie  plaindS; 
•Uted  that  the 
defendant  was 
Indebted  to 
him  in  the 
sum  of  SS5JL  up- 
on a  bill  of  ex- 
change, drawn 
byif./.D. 
upon,  and  ac- 
cepted by,  the 
defendant,  and 
indoned  by  /. 
M.  Z).  to  the 
plaintiir,  and 
due  at  a  day 
then  patt:^ 
Held  lufficient, 
although  it  did 
not  state  that 
the  bill  was  pay- 
able to/,  if.  i>., 
or  hii  order,  be- 
cause if  the 
plaintiir  had 
no  intermt  in 
the  bill,  perjury 
might  be  as- 
signed on  the 
affidavit. 


Hughes  v.  Brett,  Clerk. 

JE  HE  defendant  was  arrested  and  held  to  bail  on  the 
foQofdng  affidavit  of  debt: — 

*'  Martin  Hughes^'  (the  plaintiff),  ''of  &c.,  maketh 
oath  and  saith,  that  the  Rev.  Joseph  Breti,**  (the  defend- 
ant), "  is  justly  and  truly  indebted  to  this  deponent  in  the 
sum  of  225L  upon  and  by  virtue  of  a  bill  of  exchange* 
drawn  by  one  M.  J.  J.  Donton,  upon,  and  accepted  by. 
the  said  Joseph  Brett,  (the  defendant),  and  indorsed  by 
the  said  M.  J.  J.  Donton  to  the  deponent,  (the  plaintiff}, 
and  due  at  a  day  now  passed.** 

Mr.  Serjeant  Jones,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  the  bail-bond  which  had  been 
given  by  the  defendant  on  his  arrest  in  this  action,  might 
be  cancelled,  and  that  he  might  be  discharged  on  enter- 
ing  a  common  appearance,  on  the  ground  that  the  above 
affidavit  was  insufficient,  as  it  did  not  disclose  the  charac- 
ter in  which  the  plaintiff  was  entitled  to  sue,  nor  did  it 
state  that  the  bill  was  payable  to  the  order  of  Donion, 
by  whom  it  was  indorsed  to  the  plaintiff;  and  unless  those 
words  were  uitroduced,  he,  Donton,  could  not  negotiate  the 
bin. 


Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted 
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that  the  affidavit  was  sufficient^  as  it  stated — Firsi,  that  IB29. 
the  defendant  was  indebted  to  the  plaintiff; — Secondly, 
the  character  in  which  he  was  indebted^  namely,  as  the  ac- 
ceptor of  a  biU  of  exchange; — Thirdly,  that  the  bill  was 
drawn  and  unpaid; — and  Lastly,  that  it  was  indorsed  by 
Donion,  the  drawer,  to  the  plaintiff,  who  therefore  claimed 
to  recover  its  amount  in  his  character  as  indorsee.  The 
learned  Serjeant  relied  on  the  case  of  Bradshaw  v.  Sad- 
dington  (a),  where  an  affidavit,  stating  that  the  defendant 
was  justly  indebted  to  the  plaintiff  in  a  certain  sum,  upon 
and  by  virtue  of  a  bill  of  exchange  drawn  by  the  defendant, 
and  long  since  due  and  unpaid,  was  held  to  be  sufficient, 
without  stating  in  what  character  the  bill  was  due  to  the 
plaintiff,  vix.  whether  as  payee  or  indorsee.  The  autho* 
rity  of  that  case  was  recognized  and  its  principle  acted 
upon  by  this  Court  in  the  late  case  of  Bennett  v.  Dauh 
son  (b),  where  the  same  objection  was  raised  as  in  this 
case,  namely,  that  the  affidavit  did  not  state  in  what  cha- 
racter the  plaintiff  claimed: — and  Lord  Chief  Justice  J3e^ 
there  said, — *'  That  the  true  principle  was  laid  down  in 
Bradshaw  v.  Stuldington,  vix.  that  if  the  pkdntiff  had  no 
interest  in  the  bill  on  which  he  could  sue  the  defendant; 
he  would  be  guilty  of  perjury.**  Here,  the  plamtiff  has 
sworn  that  the  bill  was  indorsed  to  him  by  Donion  the 
drawer,  and  that  it  was  due  at  a  day  then  past: — and  in 
Bennett  v.  Dawson,  Mr.  Justice  Park  said — "  I  have  al- 
ways understood  an  affidavit  to  hold  to  bail  on  a  bill  of 
exchange  to  be  sufficient,  although  it  do  not  state  in  what 
character  the*  plaintiff  sues;  and  the  plaintiff  has  sworn 
that  the  defendant  is  indebted  to  him  in  the  sum  of  20/., 
lent  on  a  bill  of  exchange,  accepted  by  the  defendant, 
which  is  over-due  and  unpaid.  That  appears  to  me  to  be 
sufficient.**  That  case  must  govern  the  present,  and  there 
is  consequently  no  ground  for  this  application. 

(a)  7  East,  94.  {b)  \  Moore  &  Payne,  594 ;  S,C.4  Bing.  609. 
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lass.  Mr.  Serjeant  Jones,  in  support  of  his  ruk«<-r-^The  «fll- 

davit  in  this  case  is  insuflSLcieot,  both  on  authority  and  «n 
principle,  for  it  is  not  enough  for  the  plaintiff  to  swear 
that  the  defendant  is  indebted  to  him^  without  shewing 
the  character  in  which  he  sued,  or  at  least  that  he  had  au- 
thority to  sue.  The  bill  was,  in  all  probability  payaUe 
to  Donion,  or  his  order.  In  Caikrow  v.  Hagger  (0),  an 
affidavit,  stating  that  the  defendant  was  indebted  to  the 
plaintiffi  for  goods  sold  and  delivered^  without  saying  i^ 
the  plaintiff  to  the  defeodanti  was  held  to  be  insufficieBt: 
and  this  Court  decided  tlie  same  point  in  Fenton  t. 
EUis  {b),  and  would  not  allow  a  supplemental  affidavit  lo 
be  made.  The  case  of  Bradshaw  v.  /Sadtftyiwi  does  not 
appear  to  have  heest  determined  upon  mature  conaideta- 
tion;  and  Benneii  v.  Dawson  is  altogether  distingnidi- 
able  from  the  present,  as  there  enough  was  stated  on  (he 
affidavit  to  shew  that  the  defendant  was  indebted  to  tfae 
plaintiff;  for  it  was  aUeged,  that  the  former  was  indebted 
to  the  latter  in  the  sum  of  SOL,  lent  and  advanced  ona 
bill  of  exchange  for  372.,  drawn  by  one  Straeey,  upeUi 
and  accepted  by  the  defendant,  and  iriiich  was  over^Iae 
and  unpaid.  There,  it  sufficiently  appeared,  that  the 
sum  of  00/.  was  advanced  by  the  pluntiff  on  the  bffl,  which 
loan  of  itself  constituted  a  debt.  So,  in  Bradshaw  v.  Sad- 
dingion,  the  Court  said,  *'  that  the  affidavit  sufficiently  in- 
Seated  the  ground  on  which  the  plaintUThad  holden  tke 
defendant  to  bail;  that  it  was  upon  a  bill  of  ezdunge 
drawn  by  the  defendant,  on  which  he  was  justly  imdeU" 
ed  to  th^  plaintiff;  and  that  it  was  not  necessary  for  the 
plaintiff  to  specify  in  what  particular  eharacter»  whether 
as  payee  or  indorsee,  he  claimed;  for,  if  he  had  no  intetest 
in  the  bill  on  which  he  could  sue  the  defendant,  he  would 
be  guilty  of  perjury,  and  would  be  liable  to  an  action  for 
maliciously  holding  the  defendant  to  bail*'*     But  that  is 

(a)  8  East,  106.  (h)  6  Taunt.  192. 
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not  the  true  principle^  and  a  person  ought  ncft  to  be  1B39 
deprired  of.  his  Uberty,  unless  the  plaintiff  shew  ex« 
pressly  the  character  in  irhidi  he  sues^  for  a  defend- 
ant might  be  indebted  to  a  plaintiff,  and  yet  the  latter 
might  not  be  entitled  to  hold  him  to  bail,  mr.  as  in  the 
case  of  an  equitable  debt,  or  where  he  seeks  to  recover 
uncertain  or  unliquidated  damages.  The  case  oiBdUn  v. 
Batley{a)  was  decided  in  this  Court  nearly  ten  years  after 
that  of  Bradshaw  t.  Saddingia»^  where  it  was  held,  that 
an  affidavit,  stating  that  the  defendant  was  indebted  to 
the  plaintiff  on  certain  promissory  notes  of  the  defend- 
ant, without  stating  how  the  pbuntiff  became  entitled  to 
recover  upon  them,  was  defective;  and,  according  to  the 
report  of  that  case  in  MmrshaU^  Lord  Chief  Justice  Oibbs 
aaid — ''It  is  usual  to  state  Ae  connection  between  the 
plaintiff  and  die  other  parties  to  the  note,  in  order  to 
shew  how  die  plaintiff  became  entitled,  and  that,  in  the 
case  before  the  Court,  the  plamtiff  might  claim  either  as 
payee  or  indorsee."  That  case  was  not  adverted  to  in 
BeimM  v.  JDawion,  and  here  it  does  not  appear  that 
Daidan  had  any  authority  to  indorse  the  bill  to  the  plain- 
tiff, as  it  is  not  stated  in  the  affidavit  that  the  bill  was 
paymUe  to  the  drawer  or  his  order. 

Lord  Chief  Justice  Tindal.~I  an  of  opinion  that  this 
affidavit  is  sufficient.  Tlie  pbdntiff  has  deposed  diat  the 
defendant  is  justly  indebted  to  hun  in  the  sum  of  225k, 
upon  and  by  virtue  of  a  bill  of  exchange,  drawn  by  one 
DowUm^  upon,  and  aeoepted  by  the  defendant,  and  in- 
dorsed by  DinUon  to  the  plaintiff,  and  which  was  due  at  a 
day  then  past  The  only  objection  raised  to  this  affida- 
vit is,  that  it  does  not  appear  that  the  bill  was  drawn  pay- 
able io  the  order  of  Danion,  the  drawer;  but  the  defend- 
ant is  chained  as  the  acceptor,  and  is  primarily  Uabie  to 

(s)  6  Taunt.  25;  S.  C  1  Marsb.  424. 
fp2 
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1829,  ^j|g  holder^  who  is  entitled  to  sue  as  such,  although  the 
Hughes  ^jU  ^^^6  made  payable  to  the  drawer  only,  and  not  to 
^^  him  or  his  order;  I  therefore  think,  that  enough  ap* 

pears  upon  the  face  of  this  aflSdavit,  to  shew  that  the 
plaintiff  is  entitled  to  sue  the  defendant ;  as  it  is  stated, 
that  the  bill  was  indorsed  by  the  drawer  to  the  plaintiff; 
and  if  it  were  not,  perjury  might  be  assigned.  But  it  ap- 
pears to  me,  that  this  case  must  be  governed  by  that 
of  Benmett  v.  Dawson,  in  which  this  Court  came  to  a 
right  conclusion,  and  where  Lord.  Chief  Justice  Best 
said — ''The  numerous  cases  on  this  point  are  of  a  most 
conflicting  nature,  and  we  must,  therefore,  have  recourse 
to  common  sense.  The  true  principle  was  laid  down  in 
Bradshaw  v.  Saddingion,  vix.  that,  if  the  plaintiff  had  no 
interest  in  the  bill  on  which  he  could  sue  the  defendant,  he 
wpuld  be  guilty  of  perjury.*'  That  principle  ought  not  to 
be  impugned  by  mere  subtle  distinctions.  If  the  Court 
can  see,  on  the  face  of  an  affidavit  to  hold  to  bail,  that  a 
sufficient  debt  exists,  and  is  due  from  the  defendant  to 
the  plaintiff,  and  that  the  defendant  cannot  be  arrested 
a  second  time  for  the  same  cause  of  action,  such  an  affi- 
davit is  sufficient,  both  in  reason  and  on  principle;  and  if 
perjury  can  be  assigned  to  the  party  making  it,  it  is  all 
that  the  Court  can  require.  Now,  in  this  case,  the  plaintiff 
has  sworn  that  the  defendant  is  indebted  to  him  as  the  ac- 
ceptor of  a  bill  of  exchange,  which  was  indorsed  to  him, 
(the  plaintiff),  by  the  drawer,  and  which  is  due  and  un- 
paid. Enough,  therefore,  appears  on  the  face  of  this 
affidavit,  to  support  an  indictment  for  perjury  against  the 
plaintiff,  if  he  has  not  a  sufficient  interest  in  the  bill  to 
entitle  him  to  sue  the  defendant: — this  case,  therefore, 
must  be  governed  by  the  principle  laid  down  in  Bennett  v. 
Dawson,  which  appears  to  me  to  have  been  founded  on  a 
true  foundation,  and  to  which  we  ought  to  adhere. 

Mr.  Justice  Park.—  It  was  truly  said  by  Lord  Chief  Jus- 
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(ice  Best,  in  Bennett  y.  Dawson,  th&t  the  nomerOus  cases  1829. 
on  this  point  were  of  a  conflicting  nature.  They  are  still* 
more  so  with  respect  to  affidavits  to  hold  to  bail  for  goods 
sold  and  delirered,  but  I  am  not  now  inclined  to  recede 
from  the  opinion  I  expi^ssed  in  Bennett  v.  Dawson,  The- 
cases  on  this  point  were  there  brought  before  the  Court  by 
my  brother  Lawes,  and  my  brother  Wilde,  and  we  endea* 
Youred  to  get  at  a  sound  principle.  The  case  of  Machu 
r»  Fraser{a),  was  pressed  upon'us»  and  although  what 
was  there  said  by  Lord  Chief  Justice  Gibbs,  viz.  "That 
every  word  of  the  affidavit  might  be  true^  and  yet  that  the 
plaintiff  might  not  be  entitled  to  arrest  the  defendant ;" 
yet  the  affidavit  only  stated,  that  the  defendant  was  in^ 
debted  to  the  plaintiff  on  two  bills  of  exchange,  the  one 
drawn  by  the  defendant  upon,  and  accepted  by,  one  John 
Thdmas,  itnd  the  other  drawn  by  the  plaintiff  upon,  and- 
accepted  by,  the  defendant.  There  it  did  not  appear' 
in  what  character  the  plaihtiff  sued;  and  we  thought,  in 
Bennett  v.  Dawson,  that  the  case  of  Bradshaw  v.  Sad- 
dington  had  established  a  true  principle,'  namely,  that  if 
the  party  arresting  had  no  interest  in  the  bill,  he  was 
liable  to  be  indicted  for  perjury;  and  here,  as  the  plain- 
tiff has  sworn  that  the  defendant  is  indebted  to  him  in  a 
certain  sum,  as  the  acceptor  of  a  bill  of  exchange,  drawn 
upon  him  by  one  Donton,  and  indorsed  by  the  latter  to 
the  plaintiff,  and  which  was  due  and  unpaid,  I  think  it 
is  sufficient;  and,  it  is  most  desirable  that  affidavits  to 
hold  a  party  to  bail  should  be  founded  on  an  uniform  and 
settled  principle* 

Mr.  Justice  Burrouoh. — I  am  clearly  of  bpinion  that  thb 
affidavit  is  sufficient,  and  if  the  whole  of  it  had  been  read 
when  the  motion  was  made,  I  think  we  should  have  re- 

(a)  7  Taunt.  171;  S.C.2  Marsh.  483. 
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1829.  fused  the  application;  for  it  is  expressly  sworn,  tlifttthe 
defendant  iras  indebted  to  the  plauitiff,  as  the  acceptor 
of  a  bill  of  exchange,  drawn  upon  the  defendant  by  Ikmtam, 
by  whom  it  was  indorsed  to  the  plamtiff.  He,  therefore, 
sued  in  his  character  of  indorsee;  and  he  has  also  ex- 
pressly sworn  that  the  bill  still  remained  due  and  un- 
paid. 

Mr.  Justice  Gaseles. — If  the  affidavit  to  hold  to  baO 
had  been  read  at  the  time  the  motion  was  made,  I  am  not 
prepared  to  say  that  we  ought  not  to  have  granted  the 
rule,  as  I  still  entertain  very  considerable  doubts  whether 
the  affidavit  is  sufficient;  and,  but  for  the  late  ease  of 
Bennett  v.  Dawson^  I  should  be  strongly  in(£ned  to  think 
that  it  is  not.    The  application  for  the  defendant's  dis- 
charge on  filing  common  bail,  was  first  made  to  me  at 
chambers,  and  I  then  thought  he  was  entitled  to  it,  not 
only  upon  principle,  but  upon  authority,  by  analogy  to  the 
case  of  goods  sold  and  delivered,  where  an  affidavit,  merely 
stating  that  the  defendant  is  indebted  to  the  plaintifi^  for 
goods  sold  and  delivered,  without  saying  by  the  plaintiff 
to  the  defendant,  has  been  held  to  be  insufficient.    It  is 
confennable  to  common  sense,  that  the  goods  must  be  de- 
livered by  the  party  claiming  to  the  party  sought  to  be 
charged ;  and  I  thought  that  that  rule  applied  to  thecaseof  a 
bill  of  exchange,  and  therefore,  that  it  was  necessary  for  the 
plaintiff  to  shew  ia  what  character  he  was  entitled  to  sue 
the  defendant,  as  well  as  the  character  in  which  the  latter 
was  sued.    But  I  am  not  prepared  to  say,  that  the  case  of 
Bennett  v.  Dawson  is  so  precisely  in  point  as  to  govern 
the  present,  as  there  the  plaintiff  stated  that  th^  defend- 
ant was  indebted  to  him  in  a  certaia  sum  lent  and  ad- 
vanced on  a  bill  of  exchange,  drawn  by  omStrtu^y  upon, 
and  accepted  by,  the  defendant,  and  then  over-due  and 
unpaid.    It  therefore  appeared  that  the  sum  was  lent  and 
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adTMiced^y  the  plaiotiff  on  die  bill;  but^  as  we  there  de- 
cided on  the  principle  established  in  Bradshaw  v.  Sad' 
dimgUm^  I  think  we  ought  not  now  to  recede  from  it^  and 
I  should  be  extremely  happy  to  see  affidavits  of/ debt  so 
framed  as  to  be  unassailable  by  mere  technical  objections^ 
Qx  nice  and  subtle  distinctions*  If  there  be  several  inter- 
mediate indorsements  between  the  drawer  or  original 
indorser  and  the  ultimate  indorsee  or  holder,  it  cannot 
be  necessary  to  set  them  all  out,  or  trace  them  down  re- 
gularly on  the  face  of  the  affidavit,  although  it  may  be 
prudent  to  do  so  in  the  declaration;  and  I  have  never 
seen  an  affidavit  %o  firamed.  But  here,  as  it  is  stated  that 
the  defendant  is  indebted  to  the  plaintiff  as  the  acceptor  of 
a  bill  drawn  upon  him  by  Donion,  by  whom  it  was  in- 
dorsed to  the  plaintiff,  and  that  it  was  due  at  a  day  then 
pastj  it  appears  to  me  to  be  sufficient,  without  stating  that 
the  bill  was  payable  to  Dontan,  or  his  order. 

Rule  discharged. 


1829. 


Tuesday. 

Hargravb  V.  Smbe,  the  Elder.  jfov.  17M. 

jPHIS  was  an  action  of  cusumpsit.    The  declaration  con-  The  defendant 

tained  two  special  counts  upon  the  guarantie  hereinafter  Jjyth*fo5ow-" 

mentioned.     Counts  for  goods  bargained  and  sold  to  the  jng  guarantie, 

defendant,  and  delivered  to  John  and  Edward  Augustus  doliereby  agree 

Smee;  and  a  count  upon  an  account  stated  between  the  p^y^^^r  ^^ 

plaintiff  and  the  defendant.     The  defendant  pleaded  the  ««?**•  *;3»« 

'^  ^  *^  delivered  m  urn- 

general  issue.  brellas  and  pa- 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  £*^*  l^ordlng 
at  the  adjourned  Sittings  in  London,  after  the  last  Trinity  ^f^^^^'^„ 
Term,  when  a  verdict  was  found  for  the  plaintiff  for  200/..  with  you,  in  the 

*"  •uniof200r' 

The  cnttom  of 
tndiag  between  the  plaintUT  and  J.  and  E,  S,  waa,  to  make  ap  monthly  accounts  of  good*  de- 
livered, and  for  /.  and  E,  S.  to  give  acceptances  for  the  amount  of  each  monthly  account: — HeU, 
to  be  a  continuing  guarantie. 


.   CASES  IN  MICiiAei^MAS  TKUMf  : 

8ubjept  to  tbe  opinion  of  the  Court  upon  the  following 
case. 

On  ttie  5tli  June,  1838,  the  defendant  signed  the  fol- 
lowing guarantie: — 

"No.  10,   Tunbridge  Place,  Bridge  Roady  Lambeihy 
5th  June,  1828. 

**  Mr.  John  Hargravef 

"  Sir — I  do  hereby  agree  to  guaranty  the  payment  of 
goods,  to.  be  delivered  in  umbrellas  and  parasoU.  to  Jdhn 
and  Edward  Augustus  Smee,  of  No.  88,  Miik  Street^  Cheapo 
side,  London f  according  to  the  Qustom  qf  their  trading  with 
ffout  in  the  sum  of  two  hundred  pounds.  I  atn^  Sir,  your 
most  humble  servant — 

J.Smee."* 

The  custom  of  trading  between  the  plaintiff  and  Messrs. 
John  and  Edward  Augustus  Smee,  who  were  sons  of  the 
defendant,  was^  to  make  up  monthly  accounts  of  the  goods 
delivered  between  the  20th  day  of  each  mcmth,  and  the 
00th  day  of  the  next  succeeding  month,  and,  upon  such 
making  up,  and  adjusting  the  amount,  acceptances  of  the 
said  Messrs.  John  and  Edward  Augustus  Smee,  were  given 
for  the  amoitnt  of  each  monthly  account,  payable  at  three 
months*  date. 

The  plaintiff  had  sold  and  delivered  to  John  and  Ed' 
ward  Augustus  Smee,  since  tbe  5th  June,  18S8,  and  previ- 
ously to  the  commencement  of  this  action,  umbrellas 
and  parasols,  according  to  the  custom  of  their  trading 
with  the  plaintiff,  amounting  altogether  to  the  sum  of 
6201. 8s.  2d. 

The  said  John  and  Edward  Augustus  Smee,  had,  since 
the  sale  and  delivery  of  the  said  umbrellas  and  parasols 
to  them,  paid  the  plaintiff  various  sums  of  money  on  ac- 
count of  die  said  umbrellas  and  parasols,  so  sold  and  de- 
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ht^red,  amounting,  altogether,  to  SUSI.  Is.  6d.  (that  Is  to 
say)— 

£    s.    d. 
For  the  amount  of  umbrellas  and  parasols, 
sold  and  delivered  on  and  from  the  5th 
.    Jicn^,  1828,  to  the  20th  of  the  same  month-      SI  18    3 
Do.  From  the  SOth  JTune,  to  SOth  July  fol- 
lowing        S4  10  11 

Do.  From  the  20tb  July,  to  Mth  August  fol- 

.    lowing 59  18    3 

Do.  On  account  of  umbrellas  and  parasols 
.    sold  and  delivered  from  80th  August,  to 

9MtL  September. ---160    00 

276    1    5 


There  now  remains  due  from  the  smd  John  and  Edward 
Augustus  Smee  to  the  plmntiff,  on  the  balance  of  the  said 
account  for  umbrellas  and  parasols  so  sold  and  delivered 
since  the  17  th  September,  1828,  the  sum  of  200/.  and  up- 
wards. The  credit  and  time  for  the  payment  of  the  price 
of  the  said  goods,  according  to  the  said  custom  of  trading 
between  the  plaintiff  and  the  said  John  and  Edward 
Augustus  Smee  had  elapsed,  at  and  before  the  time  of 
the  commencement  of  this  action,  and  the  said  John  and 
Edward  Augustus  Smee  had,  before  the  commencement 
of  this  suit,  been  applied  to  by  the  {^aintiff,  for  the  ba*- 
^ce  so  remaining  due  to  the  plaintiff,  and  had  not  paid 
the  same,  whereof  the  defendant  had  notice  before  this 
action  was  brought,  and  was  requested  by  the  plaintiff  to 
j)ay  him  the  said  sum  of  200/.  upon  his  said  guarantie. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  guarantie  was  a  continuing  guarantieor  j^ot,  and 
if  the  Court  should  be  of  opinion  that  it  was  a  continuing 
guarantie,  the  verdict  was  to  be  entered  for  the  plaintiff. 


Smbb. 
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1999.        as  aforesftid;  but  if  the  Court  should  be  of  a  contmry  <^iii> 
^    "     *      ion,  then  a  nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument — 

Mr.  Serjeant  WUda^  for  the  plaintiffl— The  only  ques- 
tion isji  whether  the  guaraatie  given  by  the  defendant  is  a 
continuing  guarantie?  That  will  depend  upcm  the  inten- 
tion of  the  parliesi  to  be  collected  from  the  instrument  it^ 
selff  which,  on  the  face  of  it,  imports  that  it  was  mtenl  to 
be  a  continuing  guarantie.  The  defendant  agreed  to  got* 
ranty  the  payment  of  goods  of  a  certain  description  to  be 
delivered  to  his  two  sons,  according  to  the  custom  of  their 
trading  with  the  plaintiff,  in  the  sum  of  200/.  Now,  goods 
to  be  delivered  according  to  the  custom  of  their  trading, 
must  mean,  goods  to  be  delivered  from  time  to  time,  and  is 
not  to  be  confined  to  one  transaction,  or  the  delivery  of  the 
first  parcel  to  the  amount  of  20(tf.  If  the  Court  feel  any 
doubt  as  to  the  constructaon  of  the  guarantie,  it  must  be 
taken  most  strongly  against  the  party  giving  it;  and,  as  the 
agreement  was  drawn  up  between  parties  in  trade,  it  must 
be  construed  liberally;  and,  as  it  is  found  as  a  fiictin  the 
case,  that  the  custom  of  trading  between  the  plaintiff  and 
the  defendant's  sons  loa^,  to  makeup  monthly  accounts^ 
and  for  the  latter  to  give  their  acceptances  for  the  amonnt 
of  each  monthly  account,  it  not  only  shews  the  previous 
mode  of  dealing,  but  that  the  parties  contemplated  that 
it  should  be  continued  on  the  same  terms;  and  if  the  sum 
of  200/.  had  not  been  inserted  in  the  guarantie,  the 
defendant  would  have  been  liable  to  the  plaintiff  to  an 
unlimited  amount,  for  goods  supplied  by  him  according 
to  the  previous  course  of  dealing  between  Imn  and  the 
defendant's  sons.  In  Mason  v.  Priichatd  (a),  the  de- 
fendant gave  a  guarantie  to  the  plaintiff,  for  any  goods 

(a)  12  East,  227. 
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ke  kaih  or  mag  supply  my  (the  defendant's)  brother,  W.  1829. 
P.  with,  to  the  amount  of  100/.;  and  it  was  held  to  be  a 
continuing  or  standing  guarantie  to  the  extent  of  1(XM., 
which  might  at  any  time  become  due  for  goods  supptied 
until  the  credit  was  recalled;  and  the  Court  said,  that  **  the 
wtNrds  of  the  guarantie  were  to  be  taken  as  strongly  agunst 
the  party  giving  it,  as  the  sense  of  them  would  admit  of." 
The  guarantie  in  that  case  is  nearly  similar  in  .terms  to 
the  present,  and  the  principle  there  laid  down  is  dear- 
ly appUcable;  particularly  as  here  reference  was  made  to 
Ae  previous  mode  of  dealing  or  trading  between  the  par^ 
ties,  in  Merle  v.  Welle  (a),  the  defendant,  in  a  letter  ad- 
di«Bsed  to  die  pUuntifEs,  said — "  I  consider  mysdf  bound 
to  you  for  any  debt  my  brother  may  contract  for  his  busi* 
ness  as  a  jeweller,  not  exceeding  lOOL,  after  tfaid  date; 
and  Lord  Ellenbaraugh  said — *'  I  think  the  defendant  was 
answerable  for  any  debt  not  exceeding  100&,  whiefi  the 
defendant's  brother  might  from  time  to  time  contract  with 
the  plaintiflb  in  the  way  of  his  business.  The  guarantie 
is  not  confined  to  one.  instance,  but  applies  to  debts  suc- 
cessively renewed.  If  a  party  means  to  be  surety  only  for 
a  single  dealing,  he  should  take  care  to  say  so.  By  such 
an  instrument  as  this,  a  continuing  suretyship  is  created 
to  the  specified  amount."  It  is  true,  that  in  MeMUe  v» 
Menfden{b),  where  the  defendant  engaged  to  guaranty  the 
pajwoent  of  A*  M.  to  the  extent  of  60/.,  at  quarterly  ac* 
oumt,  bill  two  months,  for  goods  to  be  purchased  by  him 
of  William  and  Daeid  MeMUe  (the  [daintifis);  the  Court 
held,  that  it  was  not  a  continuing  guarantie  :--'yet  there, 
Ihe  guarantie  was  merely  for  goods  to  be  purchased,  and 
^le  was  no  mention  of  any  custom  of  trading,  or  previous 
course  of  dealing  between  the  parties ;  and  Mr,  Justice 
Bayley  said — '^A  party  who«takes  a  guarantie  of  this 
sort,  should  carefully  provide  that  there  are  words  in 
it  expressive  of  its  being  a  guarantie  for  goods  to  be 

(a)  2  Camp.  413.  (6)  3  Bam.  &  Aid.  693. 
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16S9i  &nii8hed  from  time  to  time."  Although,  in  £toiuT* 
fFhyle^  Lord  Chief  Justice  Best  said  (a) — ^*'  A  guarantiee 
as  against  a  surety,  must  receive  a  strict  construction,  and 
ought  to  be  so  framed  as  to  embrace,  in  letter  and  in  spirit, 
the  nature  of  the  dealing  or  transaction  intended  to  be 
guaranteed,  so  as  to  make  the  surety  answerable  for  the 
default  of  the  original  debtor,"  yet  that  is  contrary  to  all 
the  previous  decisions,  as  the  Courts  have  invariably  said, 
that  commercial  instruments,  drawn  up  by  persons  in  trade, 
must  receive  a  liberal  and  large  construction. 

Mr.  Serjeant  Spaniie,  contra. — The  principle  applica- 
ble to  cases  of  this  description,  was  laid  down  by  Lord 
Chief  Justice  De  Grey  in  Wright  v.  Russell  {b),  viz.  that 
a  surety  shall  not  be  bound  beyond  the  scope  of  his  en- 
gagement, as  understood  at  the  time  he  entered  into  it." 
"and  in  PearsaU  v.  Summer  sett  ^  Sir  James  Mansfield  said: 
— *' A  guarantie  is  not  to  be  held  liable  beyond -the  ex- 
press terms  of  his  contract :  and  in  the  case  of  the  Wardens 
of  Saini  Saviour's  Soutkwark  v.  Bostock^  which  was  an  ac- 
tion against  the  sureties  on  an  indemnity  bond,  that  learn- 
ed Judge  said  {c) — **  I  cannot  distinguish  this  case  from 
those  in  which  it  has  been  decided,  that  a  surety  is  not  to 
be  charged  beyond  the  express  words  of  the  bond  into 
which  he  has  entered."  Here,  the  guarantie  is  not  a  con- 
tinuing guarantie  upon  the  face  of  it ;  so  far  from  it,  it  would 
be  satisfied  by  the  delivery  of,  and  payment  for,  one  parcel 
of  goods  to  the  extent  of  SOO/.  The  words,  **  according  to 
the  custom  of  their  trading,"  do  not  necessarily  denote  that 
there  had  been  any  pre-existing  course  of  dealing  between 
the  parties.  They  might  equally  be  applied  to  a  trading 
in  future.  Although  it  is  found  as  a  fact  in  the  case,  that  the 
custom  w(u  to  make  up  monthly  accounts;  yet  the  words 
in  the  guarantie  are  ambiguous,  and  may  be  taken  to  ap- 

(a)  3  Moore  &  Payne,  136.  (c)  4  Taunt.  600. 

(h)  2  Sir  W.  Bl.  936.  (rf)  2  New.  Rep.  179. . 
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ply  to  goods  to  be  delivered  to  the  amount  of  20(K.i  and  if  1829. 
goods  to  that  amount  were  delivered  at  any  one  time,  and 
paid  for  by  the  defendant's  sons,  the  guarantie  would  be 
satisfied.  The  case  of  Melville  v.  Hayden  cannot  be  dis- 
tinguished from  the  present,  where  the  defendant  engaged 
to  guaranty  the  payment  of  Mr.  Moulden  to  the  extent  of 
6(ML  at  quarterly  account,  bill  two  months,  for  goods  to  be 
purchased  by  him  of  the  plaintiffs;  and,  it  was  held  not  to 
be  a  continuing  guarantie,  and  that  it  was  applicable  only 
to  the  first  quarterly  payment  after  it  was  given,  and  did 
not  extend  to  such  goods  as  might  be  purchased  by  the 
party  guaranteed  from  time  to  time  of  the  plaintiffi^.  Here, 
therefore,  it  does  not  follow,  that  even  if  there  had  been 
a  previous  dealing,  the  guarantie  would  be  a  continuing  or 
standing  engagement.  In  Mason  v.  Pritehard,  the  words 
were,  "  for  any  goods  he  hath  or  may  supply,"  so  that  the 
guarantie  was  applicable  to  any  goods  furnished  at  any 
time,  whatever  intervening  payments  might  have  been 
made.  So,  in  Merle  v.  Wills,  the  defendant  bound  him- 
self for  4mtf  debt  his  brother  might  contract*  In  Sansom 
V.  Bell  (a),  the  condition  of  an  indemnity  bond  was,  that, 
if  the  principal  should  pay  the  plaintiffs  all  such  sums  as 
he  should  thereafter  owe,  on  account  of  their  being  under 
acceptances  for  him,  or  on  any  other  account  thereafter  to 
subsist  between  them,  which  Lord  Ellenborough  held  to 
extend  the  guarantie  without  any  limitation  of  time,  or  re- 
striction as  to  the  nature  of  the  transaction.  In  Bastow  v, 
Bennett  (b),  the  defendant  undertook  to  be  answerable  to 
the  extent  of  300/.,  for  any  goods  supplied  by  the  plain- 
tiff to  JP.  and  B,,  provided  they  should  neglect  to  pay  hua 
in  due  time;  and  Lord  Ellenborough  said — *'  Without  the 
word  any,  it  might  perhaps  have  been  confined  to  one  deal- 
ing to  the  amount  of  300/.*'    The  introduction  of  the  word 

(a)  2  Gamp.  39.  (6)  3  Camp.  220. 
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1829.  "oiiy/'  therefore,  h«8  been  held  to  enlarge  tlie  openttida 
hIrorItb  ^^  ^  guarantiee  and  extend  it  to  goods  delivered  ficem 
time  to  time.  Here,  however,  the  word  goods  is  only  in- 
troduced, and  the  guarantie  might  have  been  satisfied  by 
the  delivery  and  paymoit  for  one  parcel  to  the  amount  of 
aOO;.  Is  Kirby  v.  The  Duk6  of  Marlborough  (a),  a  bond 
entered  into  by  A.  and  B.  to  the  plaintiffs,  to  enable  A* 
to  carry  on  his  trade,  was  conditioned  for  the  payment  to 
the  pluntiff  of  all  such  sum  or  awns  of  money,  not  ex- 
ceeding 3000^,  which  riiould,  or  might,  oi  any  time  or 
4ime9  ikereqfier,  be  advanced  and  lent  by  the  plaintiffi 
to  A^f  or  paid  to  his  use  by  his  order  and  directicm; 
and  it  was  hdd  not  to  be  a  continuing  guarantie  to  the 
extent  of  3000/.,  for  advances  made  at  any  time,  but  only 
a  guarantie  for  advances  once  made  to  the  extent  of 
SOOO^;  and  Lord  Ettenbarough  said—''  This  is  a  bond 
given  by  the  surety  as  an  indemnity  for  advances  to  a 
definite  amount;  and,  when  an  advance  was  made  to  that 
amount,  the  guarantie  became /ufic/tf^  ^^icio,  and  was  not 
a  continuing  guarantie."  The  words  used  in  that  case  an 
far  stronger  than  in  the  present,  as  they  extended  to  sums 
to  be  advaneed  at  any  time  or  times  thereafter;  whilst  here, 
the  defendant  only  undertook  to  be  answeraUe  for  goods  to 
be  delivered  to  the  extent  oiSfXU.  The  gaaiantki  there- 
fore,  might  be  satisfied  by  one  delivery  of  goods  and  pay- 
ment to  Aat  amount*  The  defendant,  as  surety,  can  on- 
ly be  bound  by  express  words;  and  those  of  **  accord- 
ing to  the  custom  of  their  trading,**  are  equivocal  and  am^ 
biguous,  and  may  refer  to  a  future  course  of  dealing;  and, 
as  was  said  by  Mr.  Justice  Best^  in  Melville  v.  Hoyden, 
— "  It  ought  to  appear  unequivocally  that  it  was  the  in- 
tention of  the  defendant  to  guaranty  Moulden^s  payments 
fl>r  goods  to  be  furnished  from  time  to  time;**  and  aH 

(a)  2  Mav.  &  Sdw.  18. 
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the  Court  diere  held  that  it  was  not  a  contiiiiiing  guar-      ^  1^29. 
antie. 

Mn  Serjeant  WiUCf  in  reply. — The  general  rule  appfi'- 
cable  to  all  cases  of  this  nature  is,  that  die  intention  of 
the  parties  must  prevail^  and  which  intent  is  to  be  collect- 
ed from  the  terms  of  the  instrument'  at  the  time  it  was 
given*  Here,  it  must  be  inferred  by  the  words,  ''ac- 
cording to  the  custom  of  their  tracUng,"  that  they  were 
meant  to  have  reference  to  an  antecedent  course  of 
dealing,  by  which  the  future  trading  between  the  par* 
ties  was  to  be  controlled,  and  a  continuance  of  such 
dealings  was  contemplated.  In  Kirby  ▼.  The  Duke 
of  Marlborough,  the  condition  of  the  bond  recited, 
diat  the  party  for  whose  benefit  it  was  given  had  oo<» 
casion  for  divers  sums  of  money  not  exceeding  in  the 
whole  3000^,  to  enable  him  to  carry  on  his  trade,  to  which 
extent  alone  the  surety  was  to  be  liable ;  for,  as  Lord  El* 
lenborough  observed,  it  is  the  same  as  if  the  surety  had 
expressed  that  the  bankers  might  lend  to  the  amount  of 
SOOOA  /  and,  when  an  advance  was  made  to  that  amount, 
Ae  gnarantie  became  functus  igffieio.  Here,  however,  the 
guarantie  refers  to  a  custom  of  trading  between  the  par« 
lies,  and  it  is  found  as  a  fact  in  the  case,  that  such  eu§* 
torn  was,  to  make  up  monthly  accounts,  and  for  the  de« 
fendanit's  sons  to  give  their  acceptances  for  the  amount  of 
each  mondily  account  Theplainttff,  therefore,  is  entitled 
to  have  a  v^diot  entered  for  him. 

hwtd  Chief  Justice  Tindal. — The  only  question  in  this 
case  is,  what  is  the  fair  import  to  be  collected  from  the 
language  of  the  guarantie  upon  which  the  action  is  found* 
ed  ?  It  must  be  recollected,  that  it  contains  the  words  of 
the  party  sought  to  be  charged,  and  who  is  the  defendant 
in  the  suit  I  think  there  is  no  sound  reason  to  lay  down 
a  different  rule  with  regard  to  the  construction  of  a  gua- 
rantie, than  that  which  the  Courts  put  upon  any  other 
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1829.  written  instrument.  Now,  with  respect  to  a  written  ihstro- 
menty  the  genera)  rule  is,  that  if  the  party  who  gives  it, 
leaves  it  in  ambiguous  and  imcertain  terms  by  the  expres- 
sions which  he  has  used  or  adopted,  the  consequence  must 
fall  upon  himself.  Looking,  then,  at  the  terms  of  Att 
guarantie,  and  the  consideration  for  which  it  was  given,  it 
appears  that  two  persons  were  previously  in  the  course  of 
dealing  or  trading  with  the  plaintiff,  who  supplied  diem 
with  a  particular  commodity,  and  that  the  defendant 
agreed  to  guaranty  the  payment  of  goods  of  a  certain  de- 
scription, to  be  delivered  to  those  two  persons  according 
to  the  custom  of  their  trading  with  the  plaintiff,  to  the  ex- 
tent of  900/.  Now,  I  cannot  but  infer,  that  the  custom  of 
trading  must  have  reference  to  a  preceding  course  of  deal- 
ing between  those  two  persons  and  the  plaintiff,  and  that 
inference  is  fortified  by  the  statement  in  the  case  immedi- 
ately following  the  guarantie,  that  the  custom  of  trading 
between  the  parties  ira#  to  mcAe  up  numMy  accounts  of 
goods  delivered  between  the  SOth  day  of  each  month  and 
the  80th  day  of  the  next  succeeding  month.  This,  there- 
fore, shews  the  nature  of  the  custom  of  the  trading  or  course 
of  dealing  which  had  been  previously  carried  on  between 
the  plaintiff  and  the  parties  on  whose  behalf  the  guarantie 
was  given;  and  the  evident  intention  was,  that  such  course 
of  dealing  should  continue.  The  object,  as  well  as  the 
words  of  the  guarantie,  appear  to  me  to  have  reference 
to  something  continuing  or  prospective;  and  if  they  were 
to  be  restrained,  or  receive  the  limited  construction  which 
has  been  contended  for,  the  parties  for  whom  the  de- 
fendant became  responsible  would  not  have  the  benefit  in- 
tended to  be  conferred  upon  them ;  for,  if  goods  to  the 
amount  of  SOOL  were  delivered  at  any  one  time  previous- 
ly to  the  expiration  of  the  first  month,  if  it  were  not  taken 
to  be  a  continuing  guarantie,  the  liability  of  the  defend- 
ant would  cease  altogether;  and  the  parties  for  whose 
benefit  the  guarantie  was  intended  would  not  derive  the 
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advantage  which  was  anticipated  from  the  defendant's  re*  18S9. 
maining  liable  to  the  plaintiff  for  200/.  for  goods  to  be 
delivered  to  them  by  the  plaintiff,  according  to  the  custom 
of  their  trading  with  him.  So,  if  200L  worth  of  goods 
had  been  delivered  to  them  by  the  plaintiff  at  any  one 
time,  if  it  were  not  a  continuing  guarantie,  the  defendant's 
liability  would  have  been  at  an  end  on  the  twentieth  day  of 
the  month  next  succeeding  such  day  of  delivery.  There  ia 
no  course  of  dealing  stated  on  the  face  of  the  case  to  which 
the  delivery  of  goods  can  be  taken  to  be  referable  to  the 
first  dehvery  only:  and,  in  order  to  give  full  effect  to  the 
whole  of  the  guarantie,  it  must  be  taken  .to  extend  to  the 
delivery  of  all  goods  of  a  particular  description,  according 
to  the  course  of  trade  between  the  party  supplying  and 
the  parties  guarantied ;  and  the  defendant  must  be  deemed 
liable  for  such  goods  to  the  amount  of  200/.,  on  the  ac- 
count going  on  from  month  to  month;  and  it  appears  that 
articles  to  more  than  the  amount  of  200/.  have  been  sup* 
lied  by  the  plaintiff,  and  that  more  than  that  sum  now  re- 
mains due  to  him  from  the  parties  for  whom  the  defend- 
ant undertook  to  be  responsible.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  recover.  It  is  dif- 
ficult to  reconcile  all  the  cases  on  this  subject,  but  in  princi- 
ple they  approximate  very  closely  to  each  other.  That  of 
Melville  v.  Hey  den,  which  has  been  so  much  relied  on  /or 
the  defendant,  appears  to  me  to  be  distinguishable;  as 
here,  the  predominant  intention  of  the  parties  was,  that 
the  credit  of  the  two  persons  guarantied  should  be  kept 
up  with  the  plaintiff  according  to  the  former  established 
course  of  dealing  or  custom  of  trading  with  him;  and,  as 
the  words  of  a  guarantie  must  be  taken  most  strongly 
against  the  party  making  it,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Park. — It  has  been  conceded  in  the  argu- 
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ment  at  the  bar,  that  every  case  of  this  description  must 
depend  upon  its  own  peculiar  circumstances,  and  that,  in  the 
construction  of  a  guarantie,  the  Court  must  be  governed 
by  the  apparent  intention  of  the  parties  at  the  time  it  was 
given.  A  decision  in  one  case,  therefore,  cannot  assist  us 
in  another,  except  for  the  purpose  of  adverting  to  a 
principle  which  may  be  incidentally  laid  down ;  and  the 
general,  if  not  the  only  question  is,  whether  an  instru- 
ment of  this  description  should  receive  a  strict  con- 
struction ?  I  have  always  understood  the  rule  to  be,  that 
a  guarantie  must  be  taken  most  strongly  against  the 
party  who  gives  it;  and  the  opinion  of  one  Judge  ought 
not  to  prevail  against  those  of  others;  I,  therefore, 
cannot  agree  with  the  words  reported  to  have  fallen 
from  the  late  Lord  Chief  Justice  Best,  in  the  case  of 
Evans  v.  Whyle,  viz.  that  '^  guaranties  ought  to  receive 
a  strict  construction,  and  that  they  should  be  so  drawn  up 
as  to  embrace  in  terms  the  dealing  intended  to  be  guar- 
antied." That  is  directly  contrary  to  what  fell  from  the 
Court  in  the  case  of  Mason  y.  Pritchard  {a)i  there,  the 
defendant  engaged  to  guaranty  the  plaintiff  for  any  goods 
he  hath  or  may  supply  the  defendant's  brother  with,  to 
the  amount  of  100/.;  and  Mr.  Baron  Wood,  who  tried  the 
cause,  held  it  to  be  a  contbuing  contract  to  guaranty,  to 
the  extent  of  100^,  goods  which  might,  at  any  time,  be 
furnished  to  the  defendant's  brother  till  notice  to  put  an 
end  to  it;  and  the  Court  afterwards  adopted  the  opinion 
of  that  learned  Judge,  and  said,  that  *'  the  words  were  to 
be  taken  as  strongly  against  the  party  giving  the  guarantie 
as  the  sense  of  them  would  admit  of;"  and  I  think  that  that 
is  the  true  principle,  and  that  it  ought  to  be  supported. 
In  this  case,  it  appears  to  me,  that  my  Lord  Chief  Justice 
has  laid  down  the  rule  correctly,  and  put  a  true  construc- 
tion on  the  guarantie  as  to  the  meaning  of  the  parties,  with 
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IN  THE  TBNTH  TEAR  OF  GEO.  IV.  585 

respect  to  the  delivery  of  goods  according  to  the  custom  1829. 
of  their  trading,  and  which  was  this>  that  the  dealings 
between  them  should  be  continued  on  the  same  terms 
as  they  were  before  the  guarantie  was  given : — and  if  the 
liability  of  the  defendant  for  the  sum  of  200/.  was  only  to 
apply  to  one  parcel  of  goods  delivered  at  one  and  the 
same  time,  the  guarantie  might  have  been  put  an  end  to 
at  once;  but  it  appears  to  me  to  have  been  the  evident  in- 
tention of  the  parties  that  the  guarantie  should  be  a  conti- 
nuing guarantie,  and  apply  to  goods  to  be  delivered  from 
time  to  time.  This,  too,  seems  to  be  manifest  from  the 
relative  situations  of  the  parties.  The  defendant  under- 
took to  guaranty  the  payment  of  goods  of  a 'particular  de- 
scription, to  be  delivered  by  the  plaintiff  to  his,  the  de- 
fendant's, two  sons,  according  to  the  custom  of  their  trad- 
ing with  the  plaintiff,  to  the  extent  of  200/.  The  defend- 
ant, therefore,  did  not  mean  to  confine  himself  to  the  first 
two  hundred  pounds*  worth  of  goods  supplied;  but  the 
intention  of  the  parties  was,  that  it  should  be  a  subsisting 
or  continuing  guarantie  to  the  extent  of  SOO/.  for  goods 
which  might,  at  any  time,  be  furnished  by  the  plaintiff  to 
the  defendant's  sons,  until  he  should  give  the  plaintiff  no- 
tice to  determine  or  put  an  end  to  it,  or  to  recal  the  cre- 
dit, which,  by  the  guarantie,  the  plaintiff  was  induced  to 
give  to  the  defendant's  sons, 

Mr.  Justice  Bubrouqh. — I  hope  the  period  is  not  far 
distant  when  we  shall  be  able  to  decide  a  question  of  this 
nature  upon  principle,  without  being  shackled  by  previous 
decisions;  but  the  general  rule  to  be  collected  from  all 
tbe  cases  on  this  subject  is,  that  a  guarantie  must  be 
construed  according  to  the  intention  of  the  parties,  and 
most  strongly  against  the  person  making  it.  Here,  the 
parties  did  not  mean  that  the  credit  to  be  given  by  the 
plaintiff  to  the  defendant's  sons  should  be  limited  to  the 
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1829.  amount  of  SOOL  on  the  delivery  of  one  parcel  of  goods, 
but  that  it  should  be  a  continuing  guarantie  for  the  pay- 
ment of  goods  delivered  according  to  the  custom  of  their 
trading  with  the  plaintiflT;  and  it  is  found  as  a  fact  in  the 
case,  that  the  custom,  at  the  time  of  the  guarantiee  was  to 
make  up  monthly  accounts  of  the  goods  delivered  between 
the  SOth  day  of  each  month,  and  the  ^h  day  of  the  next 
succeeding  month*  It  therefore  appears  to  me  to  be  clear 
that  the  guarantie  was  not  meant  to  be  confined  to  the 
first  or  single  item  of  the  account,  but  was  to  continue 
firom  month  to  month;  and  that,  if  goods  were  delivered  to 
the  amount  of  ^002,,  according  to  the  course  of  dealmg 
between  the  parties,  the  defendant  was  to  be  still  liable, 
that  is,  that  he  should  be  responsible  to  the  plaintiff  for 
goods  fiimished  to  the  defendant's  sons  to  the  amount  ol 
SOO/,,  so  long  as  he  should  continue  to  supply  them  ac- 
cording to  the  custom  of  the  previous  trading  or  course  of 
dealing  between  them.  Although  commercial  instruments 
of  this  nature  ought,  on  principle,  to  receive  a  liberal  con- 
struction; yet,  the  intent  of  the  parties  is  the  principal 
thing  to  be  looked  at,  and  which  may  be  here  collected  by 
the  Court  from  the  terms  of  the  guarantie,  and  the  custom 
of  trading  as  stated  in  the  case. 

Mr.  Justice  Gaselee. — ^I  own  I  feel  considerable  doubts 
on  this  point,  and  have  great  difficulty  in  coinciding  with 
the  opinion  which  the  Court  has  expressed.  Although  I 
think  that  the  guarantie  was  not  meant  to  be  confined  to 
one  delivery  of  goods,  but  that  the  defendant  should  be 
responsible  to  the  plaintiff  to  the  amount  of  200L  for 
goods  delivered  in  various  quantities  and  at  divers  times; 
yet  the  great  difficulty  I  feel  is,  to  distinguish  this  case 
from  that  o(  Melville  v.  Hayden^  where  the  defendant  ei|r 
gaged  to  guaranty  the  payment  of  A.  M*  to  the  extent 
of  60/.,  at  quarterly  account,  bill  two  months,  for  goods  to 
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be  purchased  by  him  of  the  plaintifisy  and  the  Court  held  1829. 
that  this  was  not  a  continuing  guarantie.  So,  here,  the  j^J^^^^ 
custom  of  trading  between  the  plaintiff  and  the  defend- 
ant's sons,  was  to  make  up  monthly  accounts  of  the  goods 
delivered ;  and,  on  making  up  and  adjusting  the  accounts, 
acceptances  of  the  sons  were  given  for  the  amount  of  each 
monthly  account,  payable  at  three  months'  date.  The  three 
first  items  of  the  account  for  goods  delivered  after  the  guar- 
antie  was  given,  is  stated  to  be  for  the  amount  of  goods  sold 
from  the  20th  day  of  one  month  to  the  SOth  day  of  the  suc- 
ceeding month;  and,  by  the  last  item,  it  appears  that  cer- 
tain goods  were  sold  and  delivered  three  months  after  the 
guarantie  was  given.  Although,  however,  I  entertam 
considerable  doubts  on  the  question,  as  I  cannot  well  dis- 
tinguish this  case  from  that  of  Melville  v.  Hayden^  yet  I 
do  not  feel  so  strong  an  opinion  as  to  induce  me  to  dissent 
entirely  from  those  expressed  by  the  Court. 

Judgment  for  the  plaintiff. 


Charrington  v.  Laimg.  Nov!^tL 

By  a  cognovit ^  entered  into  and  signed  by  the  defend-  in  an  action  on 
ant,  and  dated  on  the  15th  December,  1828,  after  reciting  ^JerTm^ 
that  the  action  in  resT>ect  of  which  it  was  given,  was  brought  for  breaking  up 

•       n  rri  *  highway,  the 

by  the  plaintiff  against  the  defendant,  m  Easter  Term,  defendant  gave 
1828,  to  recover  damages  for  the  breaking  up  and  ob-  ^^"to^cSn- 
strucling  of  a  certain  road-way  or  right,  of  passage  to  ^^^ool^aI 
which  the  plaintiff  claimed  to  be  entitled,  of  the  width  of  defeasance;  that 

•  no  eiecution 

■hould  issue,  if 
the  defendant,  within  a  limited  period,  should  reinsUte  the  road  according  to  certain  stipulations 
contained  in  a  plan,  and  to  the  satisfaction  of  a  surveyor.  The  road  not  being  completely  rein- 
sUted  within  the  time  prescribed,  the  plaintiff  sued  out  execution,  and  levied  the  200L  and  costs: 
— HeU,  that  the  sum  of  200^  was  in  the  nature  of  a  penalty,  and  not  of  liquidated  damages;  and 
the  Court  referred  It  to  the  ProthonoCary  to  ascertain  what  damagea  the  plaindff  had  actually  sus- 
tained, and  what  sum  he  was  entitled  to  recover  from  the  defendant  by  his  neglecting  to  reinstate 
the  road. 
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thirty  feet,  and  situate,  &c.:— and  that,  to  the  pultiog  an 
end  to  all  controversy  between  the  parties,  it  had  been 
agreed  upon  between  them^  that,  instead  of  reinstating  the 
said  road*way  or  passage  in  its  original  width  of  thkty 
feet,  the  defendant  should  reinstate  and  make  good  the 
same  of  the  width  of  twen^-four  feet  only. 

In  order  to  carry  the  said  arrangement  or  agreement 
into  effect,  the  defendant  did  consent  to  withdraw  the 
plea  pleaded  by  him  in  the  action,  and  did  thereby  con- 
fess the  action,  apd  that  the  plaintiff  had  sustained  dann 
age  to  the  amount  of  200/L  besides  his  costs,  charges,  and 
expenses  incurred  in  relation  to  the  injury  complained  of^ 
as  well  before  as  since  the  action  brought,  and  which  costs, 
charges,  and  expenses  were  to  be  forthwith  paid  by  the  de- 
fendant. 

But  it  was,  nevertheless,  thereby  expressly  declared  and 
agreed  between  the  said  parties,  chat  if  the  defendant  did 
forthwith  pay  to  the  plaintiff  his  costs,  charges,  and  ex- 
penses as  aforesaid,  and  should  and  did  within  the  space 
of  four  calendar  months  from  the  date  of  the  cognavUf  re- 
instate and  for  ever  leave  open  and  unobstructed  the  said 
road-way  or  passage  thereinbefore  mentioned,  of  the  width 
of  twenty-four  feet,  the  said  road  to  be  made  good  by  the 
defendant,  and  to  be  completed  within  the  said  space  of 
four  calendar  months  from  the  date  of  the  cognovit,  and  tb 
the  satisfaction  of  Mr.  George  Smiiht  surveyor,  agreeably  to 
a  plan  agreed  upon  and  signed  by  the  parties,  and  by  which 
various  stipulations  and  regulations  were  to  be  complied  with 
by  the  defendant,  and  by  which  it  was  stipulated,  (among 
other  things),  that  the  defendant  should  take  down  and  re- 
build a  wall,  and  lay  open  and  reinstate  as  a  road  so  mnch 
of  a  lawn  or  shrubbery  which  the  defendant  had  planted,  as 
should  suffice  to  restore  the  road-way  to  the  stipulated  width 
of  twenty^four  feet  throughout:  and  it  was  thereby  agreed, 
that  the  defendant,  from  time  to  time,  and  at  all  times,  du- 
ly and  properly  fulfilling  all  and  every  the  articles,  agree- 
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ments,  and  stipulations  aforesaid,  no  judgment  should  be  1839. 
eartered  up,  nor  execution  thereon  issued,  for  the  damages^ 
costs,  charges,  and  expenses  as  aforesaid,  or  any  part 
thereof: — But,  in  case  default  should  at  any  time  be  made 
in  performance  of  any  one  or  more  of  the  said  several  ar- 
ticles and  stipulations  thereinbefore  contained,  on  the  part 
of  the  defendant,  the  plaintiff  was  to  be  at  full  liberty 
forthwith  to  enter  up  judgment  for  the  said  damages,  costs, 
charges,  and  expenses,  and  to  issue  thereon  one  or  more 
writ  or  writs  of  execution  on  the  said  judgment  for  the 
said  damages,  costs,  charges  and  expenses,  or  so  much 
thereof  as  might  then  remain  unpaid,  together  with  the 
costs  and  charges  of  the  judgment  and  execution,  sheriff's 
poundage,  officer's  fSees,  and  all  other  expenses  incidental 
thereto*  The  defendant  also  undertook  not  to  bring  any 
writ  of  error,  or  do  any  other  matter  or  thing  to  prevent 
iSt^  plaintiff  from  signing  judgment  and  suing  outexecu** 
lion  thereon. 

The  road  not  having  been  reinstated  to  the  satis* 
faction  of  Smtih^  the  surveyor,  within  the  time  specified 
in  the  cagmofcit^  viz^  on  the  Idth  April,  1829,  the  plaintiff 
caused  judgment  to  be  entered  up,  and,  on  the  ^d  of  May 
folfewing,  sued  out  a  writ  of  fieri  facias,  directing  the 
Sheriff  to  levy  SOSL  7s.  6d.j  besides  poundage,  &c.,  and 
the  levy  was  made  accordingly. 

Mr,  Serjeant  Jones,  on  an  affidavit  of  these  facts,  on  a 
former  day  in  diis  Term,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  pay  to  the  de- 
fendant the  amount  of  the  damages  levied  in  this  cause,  and 
why  it  should  not  be  referred  to  the  Prothonotary  to  see 
vriiether  the  judgment  and  execution  ought  to  stand,  and, 
ifao,  forwhatamount? — ^The  learned  Serjeant  also  produc- 
ed affidarits,  which  stated  that  the  spring  season  of  18S9 
was  .very  unfiiyoiaable  for  making  roads,  and  that,  con- 
sequently, the  road-way  in  question  could  not  be  completely 
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1829.  reinstated  by  the  15th  o{  April,  in  that  year.  That  the 
CuAREiNOToif  <le^dant  could  not  procure  the  attendance  of  Smiik,  the 
surveyor,  until  the  beginning  of  that  month,  when  he  saw 
what  progress  the  defendant  had  made  in  reinstating  the 
road,  and  expressed  his  satisfaction  at  what  had  been  done, 
and  gave  instructions  as  to  what  it  would  be  necessary  for 
die  defendant  to  do  further,  in  order  to  the  road's  being 
effectually  reinstated  and  made  good,  and  which  instruc- 
tions were  immediately  attended  to  by  the  defendant,  and 
that  the  road  was  completely  reinstated  by  the  middle  of 
June  following. 

Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  Wilde,  now 
shewed  cause,  on  affidavits  which  stated,  that  the  defend* 
ant  might  have  reinstated  the  road  within  the  time  limited 
by  the  cognovit  That  the  plaintiff  never  intended  that 
Smithy  the  surveyor,  should  have  any  thing  to  do  with  the 
reinstating  or  making  of  the  road,  or  have  any  control  over 
it,  or  any  power  whatever  of  giving  any  directions  respect- 
ing it,  except  that,  at  the  expiration  of  the  time  limited  by 
the  cognovit.  Smith  was,  in  case  any  difference  arose  be* 
tween  the  plaintiff  and  defendant,  to  decide  whether  or  not 
the  road  had  been  properly  reinstated  according  to.  the  terms 
of  the  cognovit:  that  the  plaintiff  and  several  other  persons 
had  sustained  great  inconvenience  by  being  so  long  depriv- 
ed of  the  use  of  the  road;  that  it  still  continued  in  a  bad 
and  improper  state,  and  that  the  spring  of  18S9,  was  a  pro- 
per time  for  reinstating  the  road.  The  learned  Serjeant 
submitted,  that  the  delay  by  the  defendant  to  reinstate  the 
road  was  most  vexatious;  that  although  the  Court  would 
not  estimate  the  inconvenience  and  injury  the  plaintiff  had 
sustained  by  being  obliged  to  take  a  more  circuitous  route 
in  consequence  of  the  defendant's  breaking  up  the  road^way 
in  question;  yet  that  the  cognovit  was  conclusive  as  be- 
tween the  parties,  and  that  the  Court  had  no  authority  to 
interfere,  as  the  defendant  had  undertaken  to  pay  the  sum 
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of  dOOAy  as  stipulated  damages,  in  case  the  road  were  not         l?^- 
reinstated  to  the  satisfaction  of  a  surveyor  before  a  cer-  chakrinoton 

tain  davj  and  which  the  defendant  had  failed  to  perform.  ^' 

^  Lai  NO. 

Mr.  Serjeant  Jones^  in  support  of  his  rule. — By  the 
cognotitf  the  defendant  engaged  to  reinstate  the  road-way 
to  the  satisfaction  of  a  surveyor,  agreeably  to  a  plan  agreed 
upon  between  the  parties,  and  which  plan  contained  se- 
veral regulations  and  stipulations  as  to  the  mode  of  rein- 
stating the  road,  and,  in  default  of  either  of  the  acts  re- 
quired to  be  done  by  the  defendant  as  stipulated  in  the 
cognovit f  the  sum  of  200Z.  was  not  to  be  paid  as  liqtddated 
or  ascertained  damages,  but  was  in  the  nature  of  a  penal- 
ty to  secure  the  performance  of  the  defendant's  under- 
taking. The  case  oiAstley  v.  WeUhn  (a),  established  the 
principle,  that,  where  an  agreement  contains  covenants  for 
the  performance  of  several  things,  and  one  large  sum  is  stat- 
ed to  be  payable  upon  breach  of  performance,  it  must  be  con- 
sidered as  a  penalty.  That  case  was  recognized  and  adopts 
ed  as  an  authority  in  the  late  case  of  Kemble  v.  Farren, 
where  Lord  Chief  Justice  Tindal^  in  delivering  judgment, 
said  (6)—"  In  Astley  v.  Weldon^  there  was  a  distinct 
agreement  that  the  sum  stipulated  should  be  liquidated 
and  ascertained  damages.  There  were  clauses  in  the  agree- 
ment, some  sounding  in  uncertain  damages,  others  relating 
to  certain  pecuniary  payments.  The  action  was  brought 
for  the  breach  of  a  clause  of  an  uncertain  nature;  and  yet 
it  was  held  by  the  Court,  that,  for  this  very  reason,  it  would 
be  absurd  to  construe  the  sum  inserted  in  the  agreement  as 
liquidated  damages,  and  that  it  was  a  penal  sum  only." 
So,  here,  the  sum  of  200/.  cannot  be  considered  as  hqui- 
dated  damages,  as  the  defeasance  in  the  cognovit  was  not 
limited  to  the  perfonnance  of  one  specific  act  by  the  de- 
fimdant,  but  extended  to  the  performance  of  several  and 

(a)  2  Bos.  &  Pul.  346.  (6)  AnU^  442. 


Lahis. 


SSS  CA8E8  IN  MICBABLM AS  WIEKU, 

IB29.       independent  acts,  some  of  whtob  were  of  minor  irapovtnnee ; 
^  ^^    '     '      and  it  ia  not  stated  in  reBpeot  of  which  of  these  the  2001.  was 
V.  to  be  paid.    It  wonld  be  most  unjust,  if  the  plaintiff  should 

be  deemed  to  be  entitled  to  that  sum  after  the  road  has  been 
remstated.  Soi  if  the  defendant  bad  not  made  the  road 
of  tile  exact  width  of  twenty^four  feet,  aa  stipulated  £br 
in  the  cognopii,  or  had  not  completed  it  to  the  sadafiwtkm 
of  the  surveyor,  either  by  omitting  to  put  a  certain  qua»- 
tity  of  graveU  or  not  putting  up  a  post  or  rail,  it  might  be 
equally  said,  that  the  plaintiff  would  be  entitled  to  raoo* 
▼er  the  penalty.  But  the  Court,  in  the  exercise  of  their 
dbcretion,  will  refer  it  to  their  officer  to  see  whether  the 
road  be  now  in  a  proper  state  or  jiot ;  and  also  to  asceEtain 
what  damage  the  plaintiff  has  sustained  in  consequence  of 
its  not  having  been  reinstated  on  the  day  fixed  by  the 

Lord  Chief  Justice  Tindal. — It  is  most  desurable,  that, 
in  this  case,  justice  should  be  done  between  the  parties,  and 
we  ought  to  effect  that  object,  if  it  be  possible,  I  do  not  say 
that  a  co^^^ioM^may  not  be  so  worded,  but  that  the  party 
giving  it  may  agree  to  pay  the  sum  secured  by  it  as  ascer- 
tained and  liquidated  damages ;  in  which  case  judgment  may 
be  entered  up,  and  execution  sued  out  for  the  amount  of 
such  damages.  But  the  question  here  is,  whether,  from  the 
terms  of  the  cognatfit,  we  cannot  construe  it  as  an  agree- 
ment in  which  the  sum  of  S00/«  is  to  be  considered  in  the  na- 
ture of  a  penalty,  and  not  as  liquidated  damages.  The  de- 
feasance refers  to  certain  work  to  be  done  by  the  defend- 
ant, some  parts  of  which  are  of  minor  consideration,  whikt 
others  are  of  greater  importance.  The  main  object 
the  parties  had  in  view,  was  the  reinstating  of  a  road 
which  the  defendant  had  broken  up.  But,  it  would  be  most 
unjust  to  say,  that  if  the  work  were  not  fully  completed 
within  four  months,  being  the  precise  time  mentioned  in 
the  cognovit,  the  defendant  should  be  liable  to  the  full 
extent  of  the  sum  of  200/.  therein  mentioned.     It  would 
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be  equally  unjust  if  the  plaintiff  could  be  allowed  to  en-         1S29. 
feroe  the  penalty  to  the  full  amount,  if  the  defendant  n^^^ 
should  not  have  been  able  to  have  completed  the  work  in        ^  v. 
aH  il9  parts,  according  to  the  express  terms  mentioned  in 
tie  eognotfit*    It  appears  to  me,  that  we  are  fully  author- 
ised to  refer  the  amount  of  the  damages  the  plaintiff  is 
entitled  to  recover,  to  the  Prothonotary,  as  well  as  what 
sum  he  ought  to  receive  firom  the  defendant  for  his  having 
neglected  to  reinstate  the  road  by  the  time  mentioned  in  the 
eognovii.    But  it  would  be  far  more  advantageous  for  both 
parties,  that  the  question  should  be  referred  to  a  barrister, 
who  might  attend  on  the  spot,  and  direct  what  should,  in 
justice,  be  done  between  the  parties. 

Mr*  Justice  Park. — I  am  clearly  of  opinion  that  this 
case  falls  within  our  jurisdiction,  and  that  we  have  au- 
thority to  refer  the  amount  of  the  damages  to  one  of  our 
own  officers,  particularly,  as  we  have  a  right  to  exercise  a 
discretion  over  a  judgment  which  has  been  entered  up  on 
the  cognovit  in  question;  and  I  never  saw  a  case  in  which 
the  assistance  of  the  Prothonotary  was  more  required. 

Mr.  Justice  Gaselee. — This  is  not  a  novel  course  of 
proceeding,  for,  where  a  warrant  of  attorney  containing  va-* 
rious  stipulations,  as  in  the  present  case,  is  given  with  a 
defeasance,  the  Court  has  frequently  interfered  and  ex-* 
ercked  its  jurisdiction,  in  order  that  justice  might  be  done 
between  the  parties. 

The  rule  to  refer  the  matters  to  the  Prothonotary,  on 
the  above  terms,  was  accordingly  made 

Absolute. 
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1829. 

Wednesday,       The  KiMo  V.  The  Sheriff  of  Middlesex,  in  a  cause  of 


JVbv.  18M. 


Logan  r.  Louel. 


Where,  after      A  RULE  nist  was  obtained  by  Mr.  Serjeant  SpwMe.  in 

added  bail  bad  ^^ 

juatified,  the  the  last  Term,  to  set  aside  an  attachment  issued  against 
w4t.r«r  ^^e  Sheriffof  Midtffe^ej?,  for  not  bringing  in  the  body  of  the 
aside,  on  the      defendant  Louel.    The  application  was  made  on  behalf  of 

ground  of  per-  * 

Jury  in  one  of     the  bail  to  the  Sheriff,  and  was  founded  on  an  affidavit, 

was  rejected^;      which  Stated  that  Louel  was  arrested  on  the  19th  June 

m  ^^tenl     ^^^*  "*  *^*  action,  at  the  suit  of  Logan.    That  Louel  and 

to  render  their    hig  attorney  executed  a  bail  bond  to  the  Sheriff  of  3IW- 

time  before  the    dlesex  on  the  SOth,  and  that  thereupon  Louel  was  discharg- 

Hide^e^a^oS-  ^^  outof  custody.    That  special  bail  had  been  put  in,  and 

abwiut^ifA  •    *^**'  ^"  ^^  ^'^  July,  Louel  rendered  in  discharge  of  his 

names  remaiti     bail,  and  that,  on  the  7th,  an  attachment  issued  against  the 

vLweBMv^'    Sheriff  for  not  bringing  in  the  body  of  Louel.    Louetz  at- 

^^  tomey  also  swore  that  this  application  was  really  and  truly 

made  on  his  part,  as  bail  for  Louel,  at  his  (the  attorney's) 

own  expense,  and  for  his  only  indemnity,  and  ¥nthout  cot 

lusion  with  the  defendant  Louel. 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Jones,  on  the 
first  day  of  this  Term,  shewed  cause,  on  affidavits,  which 
stated,  that  the  defendant  Louel  was  arrested  on  a  capias 
sued  out  at  the  suit  of  the  plaintiff  Zo^an,  and  returnable 
in  eight  days  of  the  Holy  Trinity,  being  the  Slst  Jfin^last. 
That,  on  the  S5th,  special  bail  was  put  in  with  the  filacer; 
that,  on  the  26th,  an  exception  was  entered ;  and  on  the 
27th,  notice  of  adding  and  justifying  was  given  for  Tuesday, 
the  30th,  when  bail  was  added  and  justified  accordingly; 
that  notice  of  allowance  of  such  added  bail  was  served 
on  the  plaintiff  Zrog'an,  who,  on  the  1st  otJuly,  obtained  a 
rule  calling  on  the  defendant  Louel  to  shew  cause  why 
the  rule  for  the  allowance  of  the  said  bail  should  not  be 
set  aside,  which  was  moved  for  on  the  ground  that  one  of 
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the  bail  had  perjured  himself  as  to  the  amount  of  his  pro-         1829. 
perty.     That  the  rule  also  called  upon  William  Walden,      ^J^^Tkinq 
one  of  the  added  bail,  to  appear  personally  in  this  Court,     ,      v, 
on  Saturday t  the  4th  of  July,  and  answer  such  matters  as     Mn>DLEMx. 
should  be  demanded  of  him*    That,  on  the  3rd  July,  the 
defendant  Louel  was  surrendered  in  discharge  of  his  bail; 
that,  on  the  6th,  cause  was  shewn  against  the  above  rule, 
when  it  was  made  absolute,  and  Walden,  who  attended  in 
Court,  was  rejected  as  bail;  and,  on  the  same  day,  a  rule 
absolute  for  an  attachment  against  the  Sheriff*  for  not 
bringing  in  the  body  of  the  defendant  Louel,  was  granted^ 
and  the  attachment  was  issued  on  the  7th.     It  was  also 
sworn,  that,  in  the  book  kept  by  the  warden  of  the  Fleet, 
of  the  surrender  of  the  defendant  Louel  in  discharge  of 
his  bail  in  this  action,  the  entry  was  as  follows : — 

**  Capias  against  AriskEus  Louel,  at  the  suit  of  Walter 
McGregor  Logan. 

Oath  ISO/. 

''  Bail  are — Henry  Paulson,  of  &c.,  painter,  and  Thomas 
AUwood,  of  &c..  Gentleman. 

Bail  in  240/.  Taken  and  acknowledged,  25th  June, 
1829|  before 

J.  A.  Park. 

**  30th  June,  1829,  John  Simmons,  of  &c.,  victualler,  and 
William  Walden,  of  &c.,  leather  dressser,  added  as  bail 
in  this  cause,  in  Court,  and  at  same  time  justified  in  240/. 
each»  and  were  allowed. 

**  3rd  July,  1829. — ^The  above-named  defendant  was  sur- 
rendered in  discharge  of  his  bail  in  this  cause,  and  was 
thereup<m  committed  to  his  Majesty's  prison  of  the  Fleet, 
there  to  remain  until  &c.,  by — 

AT.  C.  Tindair 
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1829.  It  was  alto  sworn  thai  the  attorney  for  the  defendant 

"     "  Louel  was  the  only  surety  who  executed  the  bail  hood  to 

9.  the  Sheriff^  and  that  he  had  admitted  that  he  had  signed 

MiopuMBK.    the  bond  on  LoucVm  undertaking  to  give  him  a  suiBcient 

sum  to  satisfy  the  plaintiff's  debt  and  costs  in  the  action, 

on  the  following  day. 

Under  diese  eircumstanees,  it  was  submitted  that  die 
attachment  had  been  properly  issued  against  the  Sheriff, 
and  that,  as  the  application  to  set  it  aside  was  made  on 
behalf  of  the  bail,  instead  of  the  Sheriff  himself,  the 
Court  would  exercise  their  discretion,  and  not  be  fettered 
by  any  rule  of  practice  or  previous  decision.  The  She- 
riff has  certainly  failed  in  his  duty,  as  he  not  only  took  a 
bail  bond  with  one  surety,  but  that  surety  was  die  attor- 
ney for  the  defendant  in  the  original  cause,  and  who  now 
seeks  to  set  aside  the  attachment.  In  the  case  of  The  King 
¥.  The  Sheriffs  of  London  (a),  where  the  Sheriff  took  a  bail 
bond  executed  by  one  surety  only,  and  an  attachment  was 
issued  against  him  for  not  bringing  in  the  body,  the  Court 
would  not  set  aside  the  attachment,  but  ordered  that  it 
should  stand  as  a  security.  Heroi  tfaerender  of  thedefendant 
Louel  was  clearly  irregular,  there  being  no  bail  iti  existence 
by  whom  it  could  be  made ;  for,  in  MiUsr.  He4d{h\  it  was  de- 
cided, that,  where  bail  have  been  rejected,  the  defendant 
cannot  surrender  without  putting  in  fresh  bail,  for,  as  soon 
as  they  are  rejected,  diey  are  no  bail.  The  bail  to  the 
Sheriff  ceased  to  be  bail  in  the  cause  when  new  bail  were 
i4ded,  and  when  one  of  the  added  bail  was  rejected,  there 
was  no  competent  bail  to  render  the  defendant.  But  the 
case  of  Brown  v.  Jenmng9  (c)  is  scarcely  to  be  dbtingubb- 
ed  in  drcnmstanees  from  the  present,  where  baO  above 
hayingbeen  put  in  and  justified,  the  defendant,  pending 

(a)  9  B.  Moore,  422;  8.  C.  2  Binf.  227- 
(h)  1  New  Rep.  137-  ifi)  2  Bsn.  &  AM.  76a 
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a  rale  nisi  for  setting  aside  the  allowance  of  such  bail,  on         1929* 
the  ground  that  one  of  them  had  perjured  himself  as  to      ^^^  ^^^^ 
the  amount  of  his  property ^  was  rendered,  and  the  rule    _.   Ji'  .„  ^ 
ASM  bemg  afterwards  made  absolute,  an  assignment  of  the     mi&dlbsex. 
bail  bond  was  taken; — it  was  held,  that  the  assignment  was 
regular,  the  render  imder  such  circumstances  being  in- 
safficient.    There,  as  here,  the  render  was  altogether  in- 
yalid  by  the  misconduct  of  one  of  the  added  bail,  and 
when  he  was  rejected,  there  were  no  bail  in  the  cause 
by  whom  the  defendant  could  be  surrendered.    Besides, 
in  this  case  the  bail  below  was  the  attorney  for  the  de- 
fendant in  the  action;   and  in  George  t.  Bamsley  (a), 
where  one  of  the  bail,  of  whom  notice  of  justification  was 
given,  was  an  attorney,  the  Court  refused  time  to  add  and 
justify  another  bail. 

At  all  events,  the  affidavit  in  support  of  the  appli- 
cation in  this  case  is  not  sufficient,  as  the  bail  bdow 
only  states  that  it  was  made  by  him  as  bail  at  his  own 
expense,  and  for  his  indemnity  only,  and  without  col- 
lusion with  the  defendant  Louel;  and  in  the  case  of 
The  King  v.  The  late  Sheriff  of  London  (6),  the  Court 
observed,  that,  although  there  was  no  rule  in  this  Court, 
as  in  the  King's  Bench,  still,  that  in  future  they  would 
require,  on  a  motion  by  bail  to  set  aside  an  attachment 
ligainst  the  Sheriff,  that  it  should  be  sworn  that  the  applica- 
tion was  made  at  their  eapense,  and  without  collusion  with 
or  indemnity  from  the  defendant ;  and  here  the  bail  has  omit^ 
ted  the  latter  part  of  the  negation,  and  he  might  have  been 
indemnified  by  the  defendant,  although  he  was  not  acting 
in  collusion  with  him.  On  these  grounds,  but  particu- 
)arly  as  one  of  the  added  bail  was  rejected,  the  bail 
below  were  discharged,  and  must  be  considered  as/tmelj 
qfficioi  and  as  rejected  bail  are  not  competent  to  render 
the  defendant,  the  attachment  ought  to  stand,  and  the 
Sheriff  himself  was  the  proper  person  to  apply  to  set  it  aside. 

(a)  1  Chit.  Rep.  8.  (6)  1  Moore  &  Payne,  177- 


The  King 


598  CASES  IN  MICHAELMAS  TERM, 

1829.  Mr.  Serjeant  Spankie,  in  support  of  his  rule. — ^The  ap* 

plication  being  made  by  the  bail  below,  be  is  entitled  to 
the  indulgence  of  the  Court;  and  although  he  is  an  attor- 
Mn>DLE8Bx.  neyi  ^^  ^^  competent  to  become  bail  to  the  Sheriff;  and, 
as  long  as  hb  name  remained  on  the  bail  piece,  he  was  li- 
able to  an  action  at  the  suit  of  the  original  plaintiff;  andy 
as  his  name  still  appears  on  the  recognizance,  he  was  au« 
thorized  to  render  the  defendant  in  his  discharge;  and  d- 
though  it  has  been  said,  that  the  aflMavit  he  made  in  sup- 
port of  the  application  is  insufficient  in  terms,  yet  it  ex« 
actly  follows  the  form  prescribed  by  the  rule  of  the  Court 
of  King's  Bench{a);  and,  in  The  King  y.  The  Sheriff  of 
London,  the  affidavit  did  not  state  that  the  application  was 
made  at  the  expense  of  the  bail.  Here,  the  defendant 
was  rendered  four  days  before  the  attachment  was  issued^ 
and  before  the  rule  for  setting  aside  the  allowance  of  the 
bail  above  was  made  absolute.  In  Wild  v.  Harding  (b\ 
it  was  held,  that  bail  are  not  discharged  on  the  surrender 
of  their  principail,  unless  an  exoneretur  be  entered  on  the 
bail  piece.  In  Hall  v.  Walker  (c),  the  Court  said  that 
any  bail  were  sufficient  for  the  purpose  of  rendering  the 
defendant;  and  here,  the  bail  below  was  competent  to  do 
so,  at  any  time  before  the  rule  for  setting  aside  the  allow* 
ance  was  made  absolute.  In  BeU  v.  Gate,  Mr«  Justice 
Heaih  said  {d):  **  Thia  Court  has,  in  several  instanoesj 
freed  the  practice  from  the  niceties  which  formerly  pre- 
vailed in  it  respecting  bail.  It  was  once  held,  that  after 
bail  had  been  rejected,  they  could  not  surrender  their 
principal.  It  is  now  held,  that  they  may  enter  into  a  new  re* 
cognizance  for  the  purpose  of  making  the  render,  and  that 
any  persons  whatsoever,  even  if  they  came  out  otNetDgaie^ 
may  become  bail  for  that  purpose."  The  case  of  Broumv. 
Jennings  is  distinguishable  from  the  present,  as  there  the 


{a)  See  3  Barn.  &  Aid.  240.  (c)  1  Hen.  Bl.  638. 

(b)  8  Mod.  28].  {d)  I  Taunt.  163. 
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iMdl  disobeyed  the  order  of  the  Court,  by  not  appearing  to 
be  ve-exammed  as  to  their  sufficiency ;  and  Lord  Chief  Ju&-      ^,  ' 
tioe  Abbott  was  of  opinion,  that,  under  the  special  circum-  «• 

atances  of  that  case,  the  render  was  not  sufficient;  and  midd&mbx. 
Mr.  Justice  Bayley  said:—''  If  the  bail  to  the  Sheriff  had 
exeidpated  themselves  from  any  participation  in  the  fraud, 
it  might  make  a  difference.*'  Here,  no  fraud  can  be  im- 
puted to  the  bail  below,  who  now  makes  this  application 
bondfide,-  and  he  done  is  responsible  to  the  Sheriff  if  the 
juttachment  be  allowed  to  stand.  In  Jackson  v.  Triu' 
der  (a),  the  Court  held,  that,  althongkan  attorney  coidd  not 
be  allowed  to  justify^  yet  that  he  was  sufficient  bail  to  siur* 
render,  without  justification;  and,  in  Echoin  v.  AUen  (b),  it 
was  decided  that  bail  may  render  the  defendant  after  an  as- 
signment of  the  bail  bond,  and  without  justifying.  -  So,  in 
•the  case  of  The  Kingy.  The  Sheriff  of  £m^x  (o),  it  was  held, 
that  if,  on  exception  to  bail,  notice  be  givenof  other  bail, 
.only  one  of  whom  justifies,  and  the  names  of  the  former  stiH 
remam.  on  the  bail  piece,  the  former  may  surrender  the 
principal,  for  the  Master  reported  to  the  Court  that  there 
should  have  been  a  rule  to  strike  out  the  two  first  bail 
whoae  names  stood  on  the  bail  piece,  and  that,  until  that 
was  done,  they  might  surrender  the  principal.  So,  here, 
4tt  the  naflie  of  the  party  who  was  bail  to  the  Sheriff  ^till 
•lemains  on  the  recognizance,  he  was  competent  to  render 
-the  defendant  ;'and,  as  he  was  rendered  before  the  liile  for 
setting  aside  the  allowance  was  made  absolute,  the  attach- 
ment was  improperly  issued,  and,  therefore,  ought  to  be 
set  aside. 

Cur.  adv.  vuU. 

.  Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  ttie  Court,  as  follows: — 
This  was  a  rule  obtained  by  the  bail  below  for  setting 

(a)  3  Sir  W.  Bla.  1 180.        (6)  5  Term  Rep.  401.        (c)  Id.  633. 
VOL.  fir.  R  R 
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leM.        aside  an  attachment  against  the  Sheriff  of  Miidk$M  for 
^    'j,   ^      not  bringing  in  the  body;  and  the  main  question  is,  whe- 
o.  ther  the  render  by  the  bail  is  good?    As  to  which,  it  ap* 

MTo^^ub'   pears,  that  bail  above  was  put  in  on  the  S6th  Jume,  and 
notice  of  exception  having  been  given»  two  new  bail  were 
added ;  and,  on  the  SOth  Jtme,  'notice  of  allowance  of  socfa 
added  bail  was  served  on  the  plaintifil  On  the  lat  Juijf^  the 
plaintiff  obtained  a  rule  to  shew  cause,  on  Friday  then  madk 
why  the  rale  for  the  allowance  of  the  said  bail  ahouU  not 
be  discharged;  and  that  Walden,  one  of  the  added  bai^ 
should  appear  personally  in  Court,  to  answer  such  maiteis 
as  should  be  demanded  of  hhn.    Cause  was  shewn  i 
this  rale  on  Momday  the  ^b»  when  the  same  was  i 
absohite,  and  Ae  attacbmesit  against  the  Sheiiff  issued  en 
the  7th.    In  the  meantime,  howeiver,  nts.  on  Friday  the 
3rd  July^  the  names  of  the  origiQal  bail>  and  also  of  the 
added  bail,  still  appearing  on  the  recogniaance,  the  de> 
fendant  was  rendered  in  disducge  of  his  bail  genera%, 
and  committed  to  the  Fleets    And  the  question  is,  wh» 
th»  this  is  a  valid  render?    We  are  all  of  opinion  that  it 
is.    If  the  second  bail  had  been  rejected  on  the  day  they 
came  up  to  justify,  there  is  no  doubt  but  that  the  de- 
fendant might  have  been  rendered  by  the  first  bail  at  any 
time  during  the  ifitting  of  the  Court.    The  first  bail  ap- 
pear to  be  liable  up  to  the  time  of  justification  of  the  se- 
cond bail     But,  in  this  case,  the  justification  of  the  se- 
cond bail,  by  matters  ex  posifaciOf  became  a  nuIKty;  and 
the  second  bail  are  to  be  considered  as  if  tbey  had  never 
been  put  in  at  all.     The  first  bail,  therefore,  being  stiM 
upon  the  recognizance,  no  step  having  been  taken  to  re- 
move their  names,  still  remained  liable  to  the  plaintiff,  and, 
consequently,  capable  of  rendering  the  defendant.    The 
present  case,  therefore,  is  distinguishable  firom  that  of 
Mills  v.  Head^  where  the  bail  who  had  made  the  render 
had  been  rejected,  which  these  first  bail  had  not;  and  also 
from  the  case  of  Broum  v.  Jennings^  where  the  render 
was  made  by  the  bail,  whose  justification  was  afterwards 
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set  aside  by  the  Courts  on  the  ground  of  perjury.    And         1629. 
wlien  it  is  considered  that  the  plaintiff,  by  the  render  of      ^  ^^^^ 
the  defendant,  has  the  very  security  which  he  originally  »• 

1  .  J      i_        m  jV-  .    .  /     TheSheriffof 

contemplated  when  he  arrested  his  person,  it  is  not  to  be  MiDOLBsrs. 
wondered  at,  that  the  cases  have  gone  such  length  in  allow- 
ing renders  in  discharge  of  the  bail.  Thus,  in  the  King's 
Bench,  a  render  by  bail  before  they  have  justified,  even 
though  notice  of  exception  has  been  given — or  a  render  by 
refected  bail  whilst  their  names  remain  on  the  bail  piece; 
and  in  this  Court— a  vender  by  rejected  bail,  who  have  en- 
tered into  B  new  recognioance  for  the  mere  purpose  of 
rasidering,  have  all  been  held  to  discharge  the  bail.  As 
to  tbe  objection  that  the  party  applying  does  not  suflSci* 
ently  deny  that  he  has  been  indemnified,  we  think  the  affi- 
davit sufficient,  as  it  foUows  the  vevy  words  of  the  rule  in 
the  Court  ^t  King's  Bench,  which  has  been  adopted  by 
practice  in  this  Court  And  as  to  the  application  being 
made  by  the  Sheriff's  bail,  and  not  by  the  Sheriff  himself, 
wie  observe,  that  that  has  occurred  in  many  instances;  and 
there  appears  bo  reason  against  it.  On  the  whole,  there- 
fore, we  think  that  the  rule  for  setting  aside  this  attach- 
ment agaiiist  the  Sheriff,  ought  to  be  made — 

Absolute. 

Mr.  Serjeant  WUde  now  moved  that  the  bail  bond  might 
stand  as  a  security,  and  referred  to  the  case  of  The  King 
v.  The  Sheriffs  o{  London  (a). 

But  the  Court  said  that  there  was  no  colour  f<)r  the  ap- 
plication. 

The  learned  Serjeant,  therefore,  took  no- 
thing by  his  motion. 

(a)  9  B.  Moore,  422. 
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I&29. 

AsH|  Clerk,  and  Mary  Ann  bis  Wife,  and  Lucy  Watts, 
Nov,  20th.  Conusors ;  Gee,  Conusee. 

In  1807,  a  IN  1807,  the  Reverend  Mr.  Ash  married  Mbs  Mary 
*^"ed  wfth  ^"'*  l^atU,  who,  with  her  sister  Lucy  Watti,  were  pos- 
ts far  as  the  ai-  sessed  of  considerable  freehold  estates  in  the  counties  of 
clerk  of  ^eat-^  Gloucester  and  Wilis.  By  an  indenture  of  settlement, 
^^t^nhlYing  '^*'>ng  date  the  28th  May,  1807,  these  estates  were  set- 
received  money  tied  ou  Jsh,  the  husband,  for  life,  remainder  to  his  wife 

to  ooopound 

the  fine  at  the  foT  life,  remainder  to  his  children  by  the  wife,  in  such  pro- 
abwKHided  with'  portions  as  shc  and  her  sister  Lucy  should  appoint,  pur- 
It  '"^  "**'**"     suant  to  a  power  reserved  in  the  deed  of  settlement.    In 

the  attorney  nor  '^ 

any  of  the  par-    Trinity  Term,  1807,  a  fine  was  levied  by  the  above  par- 
ties to  the  fine       . 
knew  that  the     ties,  to  enure  to  the  uses  of  the  settlement,  and  was  duly 

noTbeen'^id  proceeded  with  as  far  as  the  allocatur ;  and  the  conusor's 
rfii  1829.    The  attorney  furnished  his  clerk  with  money  to  compound  the 

Court  permitted  "^  ^  '^ 

the  fine  to  pass  fine  at  the  alienation  office,  and  to  carry  the  same  through 
Term,  isorf  ^^^  Other  different  offices,  in  order  that  it  might  be  com- 
hi'A^blr^^!**  pleted.  But  the  clerk  absconded,  taking  the  money  with  hhn, 
fected  on  pay-     and  did  not  inform  the  attorney  that  the  fine  had  not  been 

ment  of  the  i        •■  ^        •  i        i  ^  «  .  i      a 

king's  silver  as  Completed,  and  neither  he  nor  any  of  the  parties  to  the  fine 
2r"Sraffida-  ^^^^  aware  that  it  had  not  been  perfected  until  a  few  days 
^ts  suUng  that    previously  to  the  commencement  of  this  Term.    Mrs,  Ash 

all  the  parties        '^  \ 

interested  con-  and  her  sister  Lucy  made  appointments  in  favour  of  the 
fine  heiug  pass-  children  of  Mrs.  Ash,  by  her  husband,  pursuant  to  the 
Ttm,*1aATOgh  Po^®r  contained  in  the  deed  of  settlement.  Mrs.  Ash^ 
hoih  the  oonu-    and  her  si3ter,  died  shortly  afterwards,  the  latter  beinf 

twm  were  dead.  .iav«»i«3.     i.  <•  '■i 

unmarried.  On  affidavits,  disclosing  these  facts,  and  that 
all  the  parties  interested,  of  whom  the  son  and  heir  of  Mrs. 
Ash  was  one,  were  consenting  to  the  application,  and  that 
all  the  children  of  the  marriage  were  of  age: — 

Mr.  Serjeant  Toddy ^  on  a  former  day  in  this  Term,  mov- 
ed, that,  upon  payment  of  the  king*s  silver,  this  fine  might 
now  pass  as  of  Trinity  Term,  1807;  and  he  referred  to 
the  case  of  Moule,  plaintiff;  Eyles  and  Wife,  deforci- 
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ants  (a),  where  an  attorney's  clerk,  who  was  employed  to  le-  1829. 
▼y  a  fine,  absconded,  and  the  papers  were  mislaid,  the  Court 
allowed  the  fine  to  be  perfected,  although  more  than  a  year 
had  elapsed;  on  an  affidavit  that  the  parties  were  all  alive: 
and  here,  it  is  sworn,  that  all  the  parties  now  interested  are 
consenting  to  the  application.  In  Barber^  plaintiff;  Nutm, 
and  Wife,  deforciants  (fi),  a  fine  was  compounded  for,  and 
the  pre-fine  paid ;  and  after  passing  the  return,  warrant  of  at- 
torney,  and  curios  brevium  offices,  was  brought  to  the  King's 
silver  office,  and  the  clerk  there  entered  the  king's  silver  or 
post  fine  in  his  book  and  on  the  writ  of  covenant,  and  the 
conusor  had  died  previously,  the  Court  said,  "  that  the  re- 
turn of  the  writ  of  covenant  was  in  the  lifetime  of  the  conu- 
sor; that,  from  that  time,  the  Crown  has  a  right  to  the  post- 
fine,  which  was  entered  at  the  king's  silver  office,  before 
any  caveat  against  it; .the  making  up  the  record  in  form 
is  a  ministerial  act,  not  necessary  to  be  done  previous  to  the 
caveat,  the  entry  by  the  clerk  of  the  king's  silver  is  suffi- 
cient;" apd  here  the  king's  silver  was  compounded  for  at 
the  alienation  office  and  its  amount  settled,  and  an  entry 
made  accordingly.  In  Viner's  Abridgment  (c),  it  is  said: 
. — ''If  baron. and  feme  levy  a  fine,  and  the  conusance  is 
taken  six  days  before  Easter  Term,  7th  JunCf  and  the 
writ  of  covenant  is  returned  }5  Pfischa,  which  was  the 
3rd  Majf,  and  the  baron  dies  the  9th  May,  the  king's  sil- 
ver pot  being  entered,  yet,  if,  upon  examination,  it  ap- 
pears that  the  clerk  had  entered  the  king's  silver  on  pa- 
per, before  any  exception  taken  to  it,  and  that  now  he  had 
entered  the  king's  silver  upon  the  back  of  the  writ  of  cove- 
nant, as  it  ought  to  be,  the  fine  shall  not  be  staid,  for,  when 
this  is  entered,  it  has  relation  to  the  return  of  the  writ  of 
covenant;  and  Booth* »  case,  7  Jac.  1,  is  referred  to* 
Again  (cQ,  a  feme  covert,  one  of  the  conusors,  died  after 


(a)  1  B.  Moore,  126.  (c)  Tit.  «  Fine.*'  (Q.)  pi.  1. 

(6)  Barnes,  2Dd  Edit,  qoarto,         (d)  Vin.  Abr.  Tit.  '<  Fine,"  (Q, 
218.  2).pL3. 
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1829.  the  caption  and  after  the  teste,  but  before  the  retam  of 
the  writ  of  covenant,  and  a  caoedi  being  eaateted,  it  wm 
insisted  that  the  king's  siWer  was  not  paid  before  die  wife's 
death ;  and,  therefore,  the  fine  ought  not  to  pass.  Bvt, 
it  was  answered,  that  fines  are  common  assurances,  and 
that  the  acknowledgment  makes  the  fine  complete,  and 
that  the  king  s  silver  is  the  fine  pro  Ueentia  aUenamii^ 
which  is  the  pre-fine  paid  at  the  alienation  office,  and  fiir 
which  a  receipt  was  indorsed  on  the  writ  of  covenant,  and 
is  not  part  of  the  post  fine,  which  is  never  collected  till 
after  the  fine  is  completed ;  and  the  Ciourt,  after  consider- 
ation, was  of  that  opinion,  and  ordered  the  fine  to  pass; 
and  the  case  of  Hameu  v.  Mieklethwaile  (a),  is  referred 
to.  So,  a  year  having  elapsed  since  the  caption  of  a  fine, 
it  was  stopped  at  the  king's  silver  office  for  want  of  an  af- 
fidavit that  the  parties  were  living;  and  one  of  the  conu- 
sors being  dead,  application  was  made  in  the  treasury  to 
the  Judges,  to  strike  him  out,  and  that  the  fine  might  pass 
as  to  the  other,  which  they  denied,  but  made  a  rule  that 
the  surviving  conusor  should  shew  cause  why  the  fine 
should  not  pass  generally  as  to  all  parties ;  and  upon  affi- 
davit of  service  tiiat  rule  was  made  absolute;  and  Cotton  v. 
Bay  lie  (c)  is  referred  ta  In  Bacon's  Jbridgmeni,  it  is 
said  (rf),  **  from  the  entry  of  the  king's  silver,  the  fine  is 
obligatory,  and  begins  to  operate,  and  thenceforth  the  fine 
shall  stand,  though  either  party  die  before  the  other  par- 
ties are  recorded.  So,  where,  after  conusance  made,  the 
conusor  died  before  the  king's  silver  was  paid,  and,  after  his 
death,  the  silver  was  paid  and  entered  on  a  writ  of  covenant 
returnable  the  term  preceding  his  death ;  as  where  baron 
and  feme  made  conusance  before  commissioners,  on  theS6th 
March,  and  the  feme  died  the  day  following,  and  upon  a 


(a)  Barnes,  141.  (c)  Barnes,  142. 

(6)  Via.  Abr.  Tit  "  Fine:'  (Q  (rf)  5th  Edit.  Vol  3.  192,  193. 

3),  pi.  4. 
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writ  of  coYenant  made  returnable  the  Hilary  Term  pre*  1829. 
ceding,  the  king's  sUrer  was  entered  as  of  that  Term,  the 
fine  was  adjudged  to  stand;  for,  where  there  does  not  ap- 
pear an  error  on  the  £aoe  of  the  record,  the  Judges,  in  fa- 
vour to  fines,  which  so  much  strengthen  men's  titles,  and 
quiet  their  possessions,  have  always  supported  them,  and 
vould  not  suffer  the  entering  the  king's  silver  after  the 
parties'  death,  to  be  examined,  when  it  appeared  by  the 
record  itself,  that  the  fine  was  completed  as  a  fine  of  the 
term  precedent  the  death  of  the  conusor;  and  here,  as  the 
beir-at-law  is  one  of  the  applicants,  the  Court  have  au- 
thority to  order  the  fine  to  pass. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal,  on  this  day  said,  that,  hav- 
ing looked  into  the  affidavits  and  authorities  referred  to, 
the  Court  thought  it  reasonable  that  the  fine  should  pass 
as  prayed. 

Fioi. 


Clarkson  v.  Lawson.  m^th. 

jThIS  was  an  action  for  a  libel.  The  declaration  stated,  in  an  action  for 
that,  whereas  the  pkintiff*  now  is  a  good,  true,  honest,  f^^J^ie^^^^JS 
just,  and  faithful  subject  of  this  realm,  and  as  such  hath  charging  the 

1  11  <■         11  II.         li.         1  .11  pUintiflF,  a  proc- 

always  behaved  and  conducted  himself,  and  until  the  com-  tor,  with  having 
mitting  of  the  several  grievances  by  the  defendant  as  ^nded  fi^m""" 
thereinafter  mentioned,  was  always  reputed,  esteemed,  practice  for  ex- 

tortion  •""xbe 

and  accepted  by  and  amongst  all  his  neighbours  and  other  plaintiff  alleged 
good  and  worthy  subjects  of  this  realm,  to  whom  he  was  dai^amage^ 

the  declaration^ 
that  his  neigh- 
boufB  mupeeted  and  belicTed  him  to  be  a  person  guilty  of  extortion,  and  refnaed  to  have  any 
transactions  or  acquaintance  with  him,  as  they  were  accustomed  to  do  previously  to  the  publica- 
tion of  the  libel.  The  defendant  pleaded  a  justification,  and  alleged  in  the  plea  that  the  plaintiff 
had  been  anspended  once  for  eitortion: — Held,  that  the  plea  was  bad  on  demurrer,  as  it  did  not 
j«Mify  the  whole  of  the  charge  contuned  in  the  libel. 
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1829.  in  anywise  knowDi  to  be  a  person  of  good  n«me>  fime^ 
and  credit,  to  wit,  at  &c«  And  wheieaa  also,  thepIaintiffV 
at  the  time  of  the  committing  the  several  grievaneoB  by  the 
defendant,  as  thereinafter  mentioned,  had  been,  and  was, 
and  still  is,  one  of  the  proctors  general  exeroent  of  the 
Arch^9  Court  of  Canterbury,  and  other  Ecdesiaatieal 
and  Maritime  Courts  in  Doctors*  Commons ,  and  had  luedf 
exercised,,  and  carried  on  the  profession  and  busihess  of  a 
proctor  with  great  ci'edit  and  reputation,  and  bad.  thereby 
acquired  great  gains,  profits  and  advantages,  and,  as  such 
proctor,  had  always  conducted  himself  with  great  honesty 
and  integrity :— Yet,  the  defendant,  well  knowing  the 
premises,  but  greatly  envying  the  happy  state  and  con- 
dition of  the  plainliiS^  and  contriving,  and  wickedly  and 
maliciously  intending  to  injure  the  plainti£f  in  his  said 
good  name,  fame,  and  credit,  and  in  his  said  profisasion 
or  business,  and  to- bring  him  into  public  scandal,  infamy, 
and  disgrace,  with  and  amongst  all  his  neighbours,  and 
other  good  and  worthy  subjects  of  this  kingdom,  and  to 
vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the 
plaintiff,  theretofore,  to  wit,  on  &c.,  at  &c.»  falsely,  wick* 
edly,  and  maliciously,  did  publish,  and  cause  and  procure 
to  be  published,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  bis  said  profession  or  business,  a 
certain  false,  scandalous,  malicious,  and  defamatory  libel, 
containing,  amongst  other  things,  the  fake,  scandalous, 
malicious,  defEunatwy,  and  libellous  matter  following^ 
of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  his  said  profession  or  business,  that  is  to  say — 
"  With  respect  to  the  employment  of  proctors,  it  was 
strange  that  Mr.  Peddle,  who  now  changed  his  proc- 
tor, should  have  gone  from  Mr.  Toiler  to  Mr.  WilUam 
Geery,  jun.  (thereby  meaning  the  plaintiff),  who  (there- 
by meaning  the  plaintiff)  had  been  suspended  three 
times,  once  by  Lord  StoweU,  and  twice  by  Sir  John  Ni^ 
cholL    He  (a)  was  anxious  to  particularize  the  (thereby 

(a)  The  writer  of  the  libel. 
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meaning  the  plaintiff's)  name,  in  order  to  distinguish  him         1829. 
(the  plaintiff)  from  others  who  did  not  wish  to  be  con- 
founded with  him." 

The  plaintiff,  in  the  second  count,  averred,  that  the 
defendant,  further  contriving  and  intending  as  aforesaid^ 
theretofore,  to  wit,  on  ftc,  at  &c.,  falsely,  wickedly,  and 
maliciously,  did  publish  a  certain  other  false,  scandalous, 
malidous  and  defamatory  libel  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  him  in  his  said  profession  or 
business^  in  the  form  of,  and  as,  a  letter  addressed  to  the 
editbr  of  the  *'  Times"  newspaper,  in  which  said  letter  was 
and  is  contained,  amongst  other  things,  the  &lse,  scanda- 
lous, defamatory,  and  libellous  matter  following,  that  is  to 
aay<— ''  Sir,  Common  justice  will,  I  am  satisfied,  induce  you 
to  correct  a  misprint  in  your  paper,  (meaning  the  Times 
newspaper),  in  your  report  of  Dr.  LushingimCs  speech 
upon  the  subject  of  the  charge  against  Sir  John  NieAoU, 
in  which  you  (meaning  the  editor  of  the  Times  newspaper), 
represent  him  as  stating  that,  Mr.  William  Geery^  jim, 
was  the  proctor  who  had  been  thrice  suspended  from 
practice  for  extortion,  that  person.  Sir,  was  WiUiam  Geer- 
ing  Clarkson,  (meaning  the  plaintiff),  and  not,  Sir,  your 
bumble  servant,  fVm,  Geery,  junr.'* 

By  means  of  the  committing  of  which  said  several 
grievances  by  the  defendant  as  aforesaid,  he,  the  plaintiff, 
had  been  greatly  injured  in  his  said  good  name,  fame,  and 
credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm;  insomuch  that  divers 
of  those  neighboursa  nd  subjects,  to  whom  the  innocence 
and  integrity  of  the  plaintiff  in  the  premises  were  un- 
known, had,  on  account  of  the  committing  of  the  said 
grievances  by  the  defendant  as  aforesaid,  from  thence 
hitherto  suspected  and  believed,  and  still  do  suspect  and 
believe  the  plaintiff  to  have  been,  and  to  be,  a  person 
guilty  of  extortion,  and  had,  by  reason  of  the  committing 
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18S9.  of  the  said  grievances  by  the  defendant  aa  aforeiraid,  from 
thence  hitherto  wholly  refused  and  still  do  refuse  to  have 
any  transactions,  acquaintance,  or  discourse  with  him  the 
plaindffi  as  they  were  before  used  and  accustomied  to 
haTOi  and  otherwise  would  have  had ;  and  also,  by  Jreaaon 
thereofy  the  plaintiff  had  been  and  is  greatly  prejudiced  in 
bis  credit  and  reputation  afiu'esaid;  and  has  been  greatly 
vexed,  harassed,  oppressed  and  impoYerished,  and  had  also 
lost  and  been  deprived  of  divers  great  gains  and  i^ofltSj 
which  would  otherwise  have  arisen  and  accrued  to  him  in 
his  said  profession  or  buMness^  and  had  been  and  is  other- 
wise much  injured  and  damnified  therein,  to  wit^  at  &c. 

The  defendant  jdeadedi  as  to  the  publishing,  and  caii»- 
ing  and  procuring  to  be  published,  so  much  of  the  said 
supposed  libellous  matter  as  imputes  or  charges  to  or 
against  the  plaintiff,  that  he,  before  the  said  several  times 
when,  &0.,  had  been  suspended  in  his  aforesaid  profession 
and  business  of  a  proctor,  above  supposed  to  have  been 
done  by  the  defendant,  the  defendant  said,  th^  the  plain- 
liff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  sailh,  that  the  plaintifl^ 
before  the  said  several  times  when  &c.,  in  the  said  decla- 
ration mentioned,  to  wit,  on  &c«i  had  been  enqployed  in 
the  way  of  his  aforesaid  profession  and  business  of  a  proc- 
tor, by  one  Thomas  GiUart,  and  afterwards,  and  before 
the  said  several  times  when  &c.,  to  wit,  on^  &g.^  fakely, 
fraudulently,  and  extorticmately  demanded  of  and  from 
the  said  Thomas  Gilhrt,  as  and  for  the  sum  of  money 
justly  due  to  him  the  plaintiff,  from  the  said  Tkamas  Gil- 
lart,  for  the  work  and  labour  of  him  the  plaintiff  as  such 
proctor,  done,  performed,  and  bestowed  in  and  about  the 
business  of  the  said  Thomas  Gittart,  in  pursuance  of  the 
aforesaid  employment,  and  for  fees  and  disbursements  dae 
and  made  to  and  by  him  as  such  proctor,  in  respect  there- 
of, a  certain  large  sum  of  money,  to  wit,  the  sum  of  19^ 
14««  4«L,  whereas,  in  truth,  and  in  (act,  the  sum  of  money 
then  and  there  justly  due  to  him  the  plaintiff,  in  that  be- 
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htif,  then  and  there  amounted  to  a  much  lees  sum  of  1839. 
money,  to  wit,  the  sum  of  9/.  19#.  Bd. .- — and  the  defend** 
ant  further  said,  that  afterwards,  and  beforjB  the  said  sere- 
ral  tunes,  when  &c.,  to  wit,  on  &c.,  Sb  John  NiehoU, 
Knight,  then  hring  Judge  of  the  Prerogative  Court  of 
■Canterbury,  caused  the  aforesaid  false,  fraudulent,  and 
extortionate  demand  to  be  taxed  by  the  proper  officers  of 
the  said  Court  in  that  behalf,  to  wit,  the  Rev.  George 
Moore,  Charles  Moore,  Esq.,  and  the  Rev.  Robert 
Moore,  Registrars  of  the  said  Court,  and  that  the  said 
officers,  by  their  deputy  in  that  behalf,  did  afterwards, 
and  before  the  said  several  times,  when  &c.,  to  wit,  on  &c, 
report  in  the  said  Court  to  the  said  Sir  John  NiehoU, 
as  and  being  such  Judge  as  aforesaid,  according  to  the 
course  and  practice  of  the  said  Court,  that,  upon  such 
taxation  of  the  aforesaid  false,  fraudulent,  and  extortion- 
ate demand,  a  small  part  thereof,  to  wit,  the  sum  of  9k 
19».  8cf.  only,  had  been  found  justly  due  to  the  plaintiff 
from  the  said  Thomas  Gittart  :^a,nd  the  defendant  fur* 
ther  said,  that  thereupon,  by  reason  of  the  premises,  af- 
terwards, and  before  the  said  several  times,  when  &c.,  to 
wit,  on  ftc,  the  said  Sir  John  NiehoU,  as  and  being 
Judge  of  the  said  Court,  did  order,  direct,  and  adjudge, 
to  be  suspended,  and  did  suspend,  the  said  plaintiff  from 
exercising  the  business  of  a  proctor  in  die  said  Court,  for 
and  during  the  space  of  one  year  then  next  following, 
and  did  then  and  there  direct,  that,  at  the  expiration  of 
the  said  space  of  one  year,  the  plaintiff  should  be  further 
suspended  until  he  should  appear,  and  pubHcIy  make 
faithful  promise  to  abstain  from  all  md-practices  in  the 
future  exercise  of  his  business  as  a  proctor  in  the  said 
Court: — and  the  defendant  forther  said,  that  the  said  Sir 
John  NiehoU,  in  this  plea  mentioned,  and  Sir  John  Ni- 
ehoU, in  the  said  supposed  libels  named,  are  one  and  the 
same  person.  Wherefore,  the  defendant  af^wards,  at 
the  said  several  times,  when  frc,  did  publish,  and  cause 
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1829.  and  procure  to  be  published,  so  much  of  the  said  suppos- 
ed libellous  matters  in  the  said  declaration  mentioned,  as 
imputes  or  chaises  to  or  against  the  plaintiff,  that  he  the 
l^aintiffi  before  the  said  several  times,  when  &c.,had  been 
suspended  in  his  aforesaid  profession  and  business  of  a 
proctor,  as  he  the  defendant  lawfully  might,  for  the  cause 
last  aforesaid;  which  are  the  same  publishing  and  causing 
and  procuring  to  be  published  the  said  supposed  libellous 
matters  as  are  in  the  said  declaration  mentioned.  And 
this  &c.    Wherefore  &c. 

To  this  plea  the  plaintiff  demurred  specially,  assigning 
for  causes,  that  the  plea  purports  to  be  a  justification  as  to 
the  printing  and  publishing,  and  causing  to  be  printed  and 
published,  so  much  of  the  said  libellous  matters  as  imputed 
or  charged  to  and  against  the  plaintiff,  that  he,  before  the 
said  several  times,  when  &c.,  had  been  suspended  in  his 
aforesaid  profession  and  business  as  a  proctor;  whereas^ 
although  the  said  libellous  matters  impute  and  charge  to 
and  against  the  plaintiff,  that  he  had  been  three  time^ 
suspended  from  exercising  his  profession  or  business  of  a 
proctor;  yett  the  defendant  in  his  plea  states  pnly^  that 
the  plaintiff  was  wice  suspended  from  exercising  his  said 
profession  and  buriness  of.  a  proctor;  and  also,  that  the 
plea  affects  only  to  answer,  and  in  truth  is  only  an  answer 
to  part  of  the  declaration,  instead  of  being  an  answer  to 
the  whole,  and  also,  for  that  it  is  manifestly  inconsistent 
to  attempt  to  answer  a  libel  comprising  an  indivisible 
charge,  by  shewing  that  part  only  of  the  charge  is  true. 

There  was  another  plea  of  justification  nearly  similar  to 
the  above,  and  on  which  issue  was  joined. 

The  cause  now  came  on  for  argument   . 

Mr.  Serjeant  Cross,  in  support  of  the  demurrer. — ^The 
declaration  charges  the  defendant  with  the  publication  of 
a  libel,  in  which  the  plaintiff  is  alleged  to  have  been  sus- 
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pended  three  times,  viat.  once  by  Lord  Siowell  and  twice 
by  Sir  John  NichoU;  and  also,  that  the  plaintiff  had  been 
thrice  suspended  firom  practice  for  extortion.  The  de- 
fendant has  not  pleaded  the  general  issue,  but,  by  way  of 
justification,  has  alleged  that  the  plaintiff  was  only  directed 
to  be  suspended  once  by  Sir  John  NiehoU,  instead  of 
twice,  and  omitted  to  state  altogether  that  he  had  been 
also  suspended  by  Lord  Siowell.  The  plea,  therefore,  is 
bad  in  form  and  in  substance,  as  it  only  contains  an  an- 
swer to  part  of  the  libel  as  set  out  in  the  declaration ;  and 
the  causes  assigned  by  the  plaintiff  in  his  demurrer  are  of 
themselves  conclusive  to  shew  that  the  plea  cannot  be 
supported. 

Mr.  Serjeant  Wilde ^  contra. — The  plea  must  be  looked' 
at  with  reference  to  the  declaration,  and  if  it  answers  the 
sting  or  substance  of  the  libel  there  set  out,  it  is  sufficient. 
The  libel  is  not  actionable  per  se,  it  could  only  become  so, 
when  it  might  be  calculated  to  produce  an  injury  to  the 
party  agiainst  whom  it  was  written,  as,  by  raising  a  prejudice 
against  him  by  the  public,  or  in  the  minds  of  his  friends 
or  acquaintance;  and  here,  the  plaintiff  has  merely  alleg- 
ed, that  by  means  of  the  publication  of  the  libel,  divers  of 
his  neighbours  suspected  and  believed  him  to  have  been, 
and  to  be,  a  person  guilty  of  extortion,  by  which  he  was 
greatly  prejudiced  in  his  credit  and  reputation,  and  had  also 
been  deprived  of  certain  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  in  his  profession  or  busi- 
ness of  a  proctor.  The  plaintiff,  therefore,  pointed  out 
the  only  evil  produced  by  the  publication  of  the  libel, 
viz.  that  he  had  been  suspected  to  have  been  guilty 
of  extortion:  that  is  the  only  charge  alleged,  by  which 
the  plaintiff  has  sustained  an  injury,  and  which  the  de- 
fendant has  answered  by  averring  in  his  plea  that  the 
plaintiff  had  made  an  extortionate  demand  on  a  per^ 
son  named  in  the  plea,  and  for  which  the  plaintiff  was 
ordered  to  be  suspended  from  exercising  the  business  of 
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1829.  a  proctor  for  the  space  of  one  year ;  and  if  he  were  once 
fixed  with  the  iriisconduct  imputed  to  him,  the  disrepute 
or  discredit  which  must  naturally  follow,  would  not  be  in- 
creased by  bis  neighbours  and  acquaintance  knowing  that 
the  offence  had  been  repeated;  and,  if  the  defendant 
proves  at  the  trial,  that  the  plaintiff  has  been  guilty  of  ex- 
tortion, and  been  suspended  from  exercising  his  business 
as  a  proctor ;  it  will  be  a  sufl&eient  justification  of  the  pub- 
lication of  the  alleged  libel.  In  Edwards  ▼•  Bell  (a),  the 
plaintiff,  a  dissenting  ndnister,  in  his  declaration,  charged 
Ae  defendants,  the  proprietors  of  a  newspaper,  with  pub* 
Mshing  therein  the  following  libel: — ''  A  serious  misunder* 
standing  has  recently  taken  place  amongst  the  independ- 
ent dissenters  of  Great  Marlow,  and  their  pastor,  in  con- 
seqtience  of  some  personal  invectives,  publicly  thrown 
from  the  pidpit  by  the  latter  against  a  young  lady  of  db- 
tinguished  merit  and  spotless  reputation.  We  understand 
however,  that  the  matter  is  to  be  taken  up  seriously." 
The  defendaoit,  by  way  of  justification,  pleaded,  that  the 
plaintiff,  just  before  his  preaching  and  delivering  a  ceiv 
tain  discourse  or  sermon,  addressed  by  him,  as  such  pastor^ 
to  a  certain  congregation  of  dissenters,  in  a  certun  chapel, 
and  that,  whilst  he  was  officiating  in  the  said  chapel,  as  pas- 
tor or  minister,  spoke  and  published  from  a  certain  part 
or  station  of  the  said  chapel  assigned  to  him,  as  pastor  or 
minister,  for  the  preaching  and  delivering  of  the  discourse 
or  sermon,  to  and  in  the  presence  of  the  congregation,  of 
and  Concerning  one  M .  F.,  these  scandalous  words  follow- 
ing:— "  I  have  something  to  say,  which  I  have  thought  of 
saying  for  some  time,  namely,  the  improper  conduct  of  one 
dPthe  female  teachers;  her  name  is  Miss  F.;  her  conduct 
is  a  bad  example  and  disgrace  to  the  school,  and  if  any 
of  the  children  dare  ask  her  to  go  home,  she  shall  be  turn- 
ed out  of  the  school,  and  never  enter  it  again.  Miss  R 
does  more  harm  than  good;*' — and  thereby  gave  great  of- 

(d)  8  B.  Moore,  467;  •!».  C.  1  Bing.40d. 
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twee  to  cUven  of  the  dissenters^  to  wit^  one  A.  3*$  one  C 
D.,  and  one  E.  F.  &c.  &c.,  and  occasioned  a  serious  mi«« 
undentanding  amongst  the  dissenters  in  the  declaration 
mentioned. 

The  Jury  having  found  a  verdict  for  the  defendants  on 
this  plea,  it  was  held,  on  a  motion  in  arrest  of  judgment, 
tibat  the  plea  was  a  sufficient  answer  to  the  libel  as  eharg-* 
ed  in  the  declaration;  although  it  was  objected  that  the 
words  contained  in  the  plea  did  not  Aimish  a  sufficient  do* 
fence  to  the  action,  or  answer  the  plaintiff's  charge  as  laid 
in  the  declaration,  on  Uie  ground  (amoi^  others)  that  it 
must  be  inferred  from  the  terms  of  the  libel,  that  a  serious 
misunderstanding  had  taken  place  amongst  the  independ^* 
ent  dissenters  and  their  pastor,  whereas,  by  the  plea,  it  was 
alleged  that  a  serious  miaunderstuiding  had  been  occa^ 
atoned  amongst  the  dissenters  th^nselres,  and  not  between 
them  and  their  pastor;  and  Lord  Chief  Justice  Gifford 
said  (a) — **  It  has  been  objected,  that  the  libel  set  forth 
that  a  serious  misunderstanding  had  taken  place  amongst 
the  dissenters  and  their  pastor,  whilst  the  plea  merely  al- 
leges that  the  words  gave  great  offence  to  divers,  viz.  to 
six  only  of  the  dissenters  therein  named;  but,  it  proceed- 
ed to  state,  that  it  occasioned  a  serious  misunderstanding 
amongst  the  dissenters  in  the  declaration  mentioned.  The 
plea,  therefore,  substantially  justifies  that  part  of  the  charge 
as  contained  in  the  libel.**    And  Mr.  Justice  Park  observ- 
ed (i) — -'  It  has  been  said,  that  it  is  stated  in  the  libel,  that 
there  was  a  serious  misunderstanding  between  the  dissen- 
ters and  their  pastor,  and  that  the  plea  merely  alleges  that 
the  misunderstanding  existed  amongst  some  of  the  congre- 
gation only,  and  not  as  between  the  body  of  dissenters  and 
their  pastor.     But  that  was  not  the  gist  of  the  libel,  and 
even  if  it  had  been,  the  pastor  himself  might  most  proper- 
ly be  termed  a  dissenter,  and  if  he  had  any  raisundar- 
standing  with  his  congregation,  or  a  part  of  them,  it  would 
amount  to  a  misunderstanding  among  the  dissenters.**   And 

(fl)  B.  Moore,  477.  ( h)  Id.  478. 
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1829.  Mr.  Justice  Burrough  said  (a)-^"  It  is  sufficient  if  the  mb- 
stance  of  the  libellous  statement  has  been  answered*  or 
can  be  justified,  and  it  is  unnecessary  to  repeat  every  word 
of  the  libel  complained  of,  or  which  might  have  given  riae 
to  the  original  comment.  The  defendants  have  justified 
so  much  of  the  libel  as  takes  away  the  sting  of  the  charge 
therein  contained.  Every  matter  extraneous  to  it  need 
not  be  justified.**  So,  here,  the  plaintiff  has  alleged  the 
sting  of  the  libel  to  be  that  he  has  been  suspected  to  have 
been  guilty  of  extortion,  and  that  diarge  the  defendant 
has  attempted  to  justify  in  his  plea,  and  if  he  prove  that 
the  plaintiff  made  an  extortionate  demand,  in  consequance 
of  which  he  was  snq>ended  finom  exercising  the  bumiess 
of  a  proctor,  it  will  be  a  complete  answer  to  the  action; 
and  it  is  immaterial  whether  the  plamtiff  was  suspended 
once  or  thrice,  as  the  only  grievance  or  ground  of  com* 
plaint  is,  that  he  had  been  suspected  to  have  been  guilty 
of  extortion. 

Mr.  Serjeant  Cross^  in  reply,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal. — The  plaintiff,  in  the  first 
count  of  the  declaration,  alleges  the  libel  to  have  been  pub- 
lished of  him  in  his  profession  and  business  of  a  proctor, 
and  that  he  the  plaintiff,  had  been  suspended  from  his  em- 
ployment as  such,  three  times,  once  by  Lord  Stawell,  and 
twice  by  Sir  John  NichoU.  The  libel  in  the  second  count 
also  charges  the  plaintiff  with  having  been  thrice  suspend- 
ed from  practice,  for  extortion.  The  plea  professes,  on 
the  face  of  it,  to  be  an  answer  to  the  whole  of  the  charge 
contained  in  the  libel  as  set  out  in  the  declaration,  for 
it  states,  that,  before  the  publication  of  the  libel,  the 
plaintiff  had  been  employed  in  the  way  of  his  aforesaid 
profession  and  business  of  a  proctor,  by  one  Thomas 
GUlartf  and  that  he  extortionately  demanded  money 
from  him,  for  work  and  labour  done  by  the  plaintiff^  as 

(a)  8  B.  Moore,  479. 
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8uch  proctor,  and  that  Sir  John  Nicholl,  being  then  1829. 
Judge  of  the  Prerogative  Courts  caused  the  extortionate 
demand  to  be  taxed  by  the  proper  officers  of  that  Court ; 
and  that,  thereupon^  the  said  Sir  John  NichoU,  as  such 
Judge  of  the  said  Court,  did  suspend  the  plaintiff  from 
exercising  the  business  of  a  proctor  in  the  said  Court,  for 
the  space  of  one  year."  The  plea,  therefore,  only  pro- 
fesses to  justify  the  suspension  of  the  plaintiff  by  Sir  John 
NichoUf  once,  whereas,  in  the  declaration,  it  was  alleged, 
that  he  was  suspended  three  times,  viz.  once  by  Lord 
Siowell,  and  twice  by  Sir  John  NichoU.  I  therefore  think 
tbatj  looking  at  the  declaration  and  the  plea  together,  the 
latter  falls  within  that  class  of  cases  where  it  has  been  de- 
cided, that  if  a  plea  professes  to  be  an  answer  to  the  whole 
of  a  declaration,  but  is  only  an  answer  as  to  part,  it  is 
bad  altogether.  But,  it  has  been  said,  that  it  is  sufficient 
jf  the  defendant  answers  the  sting  and  substance  of  the 
libel,  which,  according  to  the  plaintiff's  own  shewing,  is, 
that  the  plaintiff  has  been  suspected  to  have  been  guilty 
of  extortion,  for  that  he  has  alleged,  that,  by  means  of  the 
committing  of  the  grievances  by  the  defendant,  be,  the 
plaintiff,  hath  been  suspected  and  believed,  by  his  neigh- 
bours and  others,  to  have  been  and  to  be  a  person  guilty 
of  extortion.  But  the  plaintiff  is  charged  in  the  libel,  as 
set  out  in  the  declaration,  with  having  committed  various 
offences  differing  from  that  attempted  to  be  justified;  for 
the  stigma  on  his  character  would  be  infinitely  increased, 
if  he  had  been  suspended  three  times  from  his  office  or 
business  of  a  proctor,  instead  of  once  only*  If  an  attorney, 
who  had  been  struck  off  the  roll  and  restored,  should  be 
struck  off  a  second  time,  it  would  be  a  far  greater  stain 
on  his  character,  than  if  he  had  been  struck,  off  but 
once.  To  say,  therefore,  that  a  proctor  had  beeii  thrice 
suspended,  and  which  fact  was  made  a  substantive  charge 
in  the  libel,,  and  so  alleged  in  the  declaration,  it  is  no  answer, 
in  a  plea  of  justification,  to  say,  that  he  was  suspended  but 
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1829.  once.  Tfafs  case,  therefore^  appears  to  me  to  &U  wRlmi 
CLARiiow  tbe  principle  of  those  te  actiotis  for  verbal  slander,  wliere 
a  plea  of  justification  to  part  of  the  words  alleged  to  have 
been  spoken  has  been  held  to  be  no  answer,  but  that 
the  plea  of  justification  must  confess  the  speaking  of 
the  words  alleged,  otherwise  it  is  bad.  In  t/oAm  v. 
Gitiins  (a),  the  declaration  was—'*  Thou  hast  played  the 
thief  with  me,  and  hast  stolen  my  cloth,  and  half  a  yud 
of  velvet.*'  The  defendant  pleaded,  by  way  of  jnstifica- 
lion,  that  the  plaintiff  ^as  bis  tailor,  and  that  the  defend*- 
ant  had  delivered  to  him  a  yard  and  a  half  of  velvet  to 
make  him  a  pair  of  hose,  w^iidi  he  made  too  little,  raikme 
e«/M  the  defendant  spok^  these  words — '*  Thou  host  stot 
en  part  of  the  velvet  which  I  delivered  yon,  absque  hoc^ 
that  he  spoke  any  words  aliier'Pel  alio  modo;^  upon  which 
the  plaintiff  demurred,  and  the  Court  held  that  a  manifest 
fault  was  alleged  in  the  plea,  as  the  defendant  did  not  an- 
swer the  words-^"  thou  hast  atolen  miy  deCh."  Tliatcase 
b  cited  as  an  authority  by  Mr*  Serjeant  WiiUams,  in  a 
note  to  Craft  v.  Boite  (6).  We  are  not,  in  this  ease,  to 
look  at  the  allegatioti  of  special  damage  art  the  conclusion 
of  the  declaration,  but  at  the  nature  of  the  charge  impnto- 
led  to  the  plaintiff  by  the  libel  therein  set  out,  and  to  see 
whether  the  defendant,  in  hib  plea  of  jastification,  has 
answered  Ibe  whole  of  that  charge,  by  alleging,  in  terms, 
that  it  is  true.  The  libel  baa  charged  the  plaintiff  with 
having  been  thrice  suspended  lirom  bis  ^p^actice  as  a  proc- 
tor, tiat.  once  by  Lord  $iaweUf  and  twice  by  Sir  JohnNi- 
choUf  now  there  are  three  specific  charges,  and  the  de- 
fendant, m  his  plea,  has  only  alleged  that  the  plaintiff  was 
Bugpended  once  by  Sir  John  NichoU.  This  is  certainly 
no  answer  to  the  three  charges  of  suspension,  as  alleged 
in  the  declaration.    I  am  therefore  of  opinion,  that  die 
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plea  is  had,  and  that  the  plaintiff  is  entitled  to  judg-         1S29. 
ment. 

Mr.  Justice  Park. — I  entirely  concur  with  my  Lord 
£lhi^f  Justice.  In  Edwards  v.  Bell,  the  Court  vere  of 
i>pinion  that  it  was  sufficient,  if  the  defendant^  in  his  plea. 
Answered  the  general  sting  or  charge  of  the  libel  as  set 
out  in  the  declaration.  The  libel  there  contained  a  charge 
oa  the  plaintiff,  a  dissenting  minister ;  and,  if  three  specific 
offences  had  been  imputed  to  him^  or  three  several  charges 
alleged,  as  in  this  case,  and  the  defendant  had  justified 
one  only,  that  case  might  have  been  applicable.  But,  it 
has  been  saidj  that  the  impression  on  the  mind  of  the  pub- 
lie  woold  have  been  equally  strong,  if  the  plaintiff  had  been 
once  suspended  for  extortion,  as  if  he  had  been  suspended 
three  times,  and  that  he  would  not  have  fallen  into  greater 
disrepute  by  the  imputation  of  several  offencesj  than  by  the 
imputation  of  one  only.  If  an  attorney  be  struck  off  the  roll 
for  mere  mal-practice,  and  is  afterwards  restored,  yet,  if  he 
l»e  struck  off  a  second  time  for  gross  misconduct,  it  can- 
not be  said  ibr  a  moment  that  his  character  and  reputation 
would  stand  in  the  same  light  as  if  he  had  <mly  been  struck 
off  but  once.  Here,  the  libel  charges  the  plaintiff  with  hav- 
Jmg  (been  suspended  three  times;  once  by  Lord  Stcwett, 
1^  twice  by  Sir  John  NichoU;  and  yet  the  defendant,  in 
his  plea,  only  alleiged  that  the  plaintiff  had  been  bus«- 
pended  by  Sir  John  NichoU,  from  which  it  must  be  jn- 
ferredt  that  he  was  never  suspended  by  Lord  StoweU 
at  alL  Accordingf  therefore,  to  the  established  rule  of 
fileadin^,  that  if  a  defendw.t«  in  an  action  of  slander^  pro- 
leases,  in  his  plj^Sf  to  justify  jthe  whde  of  tjbe  words  spd^en* 
but  justifies  a  part  only,  the  plea  is  altogether  bad^  as  it 
does  not  ocwilaip  an  answer  <to  the  whole  of  the  words  al- 
leged to  have  been  spoken  of  the  plaintiff,  as  set  out 
in  the  declaration. 
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1829.^  Mn  Justice  Burrough. — It  is  a  general  rule,  that  if  a 

plea  begin  as  an  answer  to  the  whole  of  a  declaration^  but 
the  matter  pleaded  be  only  an  answer  to  part,  such  plea 
is  a  nullity.  So,  if  an  entire  plea  be  bad  in  part,  it  is  in- 
sufficient for  the  whole;  as,  in  an  action  against  an  exe- 
cutor or  administrator,  if  he  plead  several  judgments  re- 
covered against  himself  in  that  character,  and  that  he  has 
not  sufficient  to  satisfy  them;  if  the  plea  be  bad  or  false  as 
to  one  of  the  judgments,  it  wiD  be  bad  for  the  whole. 
Here,  the  gist  of  the  action  is  the  charge  contained  in  the 
libel,  that  the  plaintiff  wa^  suspended  three  times,  and  not 
the  consequence  that  resulted  from  the  defendant's  publish- 
ing that  the  plaintiff  had  been  so  suspended.  I  am  therefore 
clearly  of  opinion,  that,  as  the  defendant  has,  in  his  plea, 
professed  to  answer  the  whole  of  the  Ubel  as  set  out  in 
the  declaration,  but  has  answered  part  only,  the  plea  is 
bad  in  form  and  in  substance,  and,  therefore,  that  the 
plaintiff  is  entitled  to  judgment 

Mr.  Justice  Gaselee. — I  never  entertained  the  least 
doubt  in  this  case,  and  was  surprised  to  find,  that  the 
question  was  really  intended  to  be  argued.  The  defend- 
ant has  not  attempted  to  answer  the  substantive  part  of 
the  libel,  but  only  the  consequence  that  the  plaintiff  al- 
leged accrued  to  him  from  its  publication,  and  which  was 
only  matter  of  special  damage.  If  he  had  omitted  to  state 
that  his  neighbours  and  others  had  suspected  him  to  have 
been  guilty  of  extortion,  but  merely  alleged  that  he  was 
injured  in  his  good  name,  and  brought  into  disgrace  with 
and  amongst  all  his  neighbours  and  other  subjects,  it  would 
have  been  sufficient,  and  on  which  the  action  might  have 
been  maintained. 

Judgment  for  the  plaintiff. 
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1829. 
*^.^^?^  "^ — * — ' 

TOWLER  V.  ChATTERTON.  Friday, 

_,  Nov,  20th. 

J.  HIS  was  an  action  of  assumpsit  for  the  agistment  of  TbefintwcUon 
cattle.     The  defendant  pleaded — Firsts  non  assumpsit; —  g#o.  4,*ai4? 
and  Secondly^  non  assumpsit  infra  sex  annos;  on  which  f""^**"* 
issues  were  joined.  grounded  on 

The  cause  came  on  for  trial,  before  Lord  Chief  Justice  ^owiedgmenr 
Best,  at  the  last  Spring  Assizes  at  Leicester.  The  decla-  iSffld^f  ^1^"^ 
ration  was  intituled  of  Hilary  Term,  9  &  10  Geo.  4,  (1829),  ^ence  of  •  new 

or  continiiinff 

and  it  appeared  that  the  cattle  were  depastured  in  1818,  be-  contract,  unless 
ing  more  than  ten  years  before  the  commencement  of  the  i^g,^enrbeln 
action.    But,  in  order  to  take  the  case  out  of  the  operation  J^^y^'^h^ 
of  the  statute  of  limitations,  a  witness  was  called,  who  party  charge- 
said,  that  the  defendant  was  at  his  house  m  February,  tbatciausehut 
1828;  that  the  plaiptiflTs  brother  was  there,  and  that  the  ^S!^d  ^ 
defendant  said  to  him — "  I  owe  your  brother  seven  or  eight  P"*<*  ^  *  p*™^ 

acknowledff- 

pounds,  and,  if  I  do,  he  shall  have  it,  I  wish  that  nobody  ment  made  be- 
should  lose  any  thing  by  me."    Another  witness  proved,  ^ns'of  iSc 
that,'  shortly  afterwards,  he  heard  the  defendant  say  to  the  JJ^^^^^*  *°' 
plaintiff's  brother — "  Your  brother  Ned  wants  seven  or  though  the  ac- 
eight  pounds  from  me,  we  must  settle  it;  nobody  shall  lose  was  mad?bcH 

by  me.-  sru.f«r** 

For  the  defendant,  it  was  objected,  that  the  statute  9 
Geo.  4,  c.  14  (Lord  Tenterdens  act)  precluded  the  plain- 
tiff from  his  right  to  recover  in  this  action,  as  the  first 
section  enacts — '*  That,  in  actions  of  debt,  or  upon  the 
case,  grounded  upon  any  simple  contract,  no  acknowledg- 
ment or  promise  by  words  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments  {viz. 
the  enactments  contained  in  the  statute  21  Jac.  1,  c.  16), 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby." 
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1829.  For  the  plaintiff;  it  was  insisted,  that,  as  the  promise  or 

TowLBR       acknowledgment  by  the  defendant  was  made  before  the  1st 
^'  January f  1829,  being  the  day  on  which  the  statute  was, 

by  the  10th  section,  to  come  into  operation,  itwassnffi* 
cient  (a),  although  such  acknowledgment  was  not  reduced 
Into  writing.  His  Lordship  left  it  to  the  Jury  ta  say  whe- 
ther the  words  proved  to  have  been  spoken  by  the  de- 
fendant to  the  plaintiff's  brother  amounted  to  a  promise 
to  pay?  They  found  in  the  affirmative,  and  also,  that  the 
defendant  had  acknowledged  that  he  owed  the  plaintiff 
7/.  10^.  His  Lordship,  however,  bebg  of  opinion  that  diis 
case  fell  within  the  operation  of  the  statute  9  Geo.  4,  non- 
suited the  plaintiff,  as  the  promise  by  the  defendant  had 
not  been  reduced  into  writing;  reserving  to  the  plaintiff 
liberty  to  move  to  set  aside  the  nonsuit,  and  that  a  verdict 
might  be  entered  for  him  for  the  sum  found  to  be  due  by  die 
Jury,  in  case  the  Court  should  be  of  opinion  that  the  case 
did  not  fall  within  the  terms  or  meaning  of  the  statute* 

Mr.  Serjeant  Merewether,  in  the  last  Easter  Term,  ob« 
tflined  a  rule  nisi  accordingly ;  and  submitted,  that  Lord 
Tenterderis  act  was  not  intended  to  apply  to  oral  promises 
or  acknowledgments  made  previously  to  the  1st  January y 
18^,  particularly  as  it  contained  no  clause  or  provision  to 
give  it  a  retrospective  operation;  and  it  is  an  established 
rule,  in  the  eonstruction  of  statutes,  that  they  are  not  to 
operate  retrospectively,  unless  they  contain  express  words 
to  that  effect. 

Mr.  Serjeant  Adams,  afterwards,  {viz.  in  the  same  Term) 
shewed  cause. — The  express  object  of  the  Legislature  in 
passing  the  statute  in  question,  was,  to  put  an  end  to  aB 
pai'ol  acknowledgments  or  promises,  by  which  an  old  debt 


(n)  The  1 0th  section  enacts,     and  take  effect  on  the  1st  day  of 
**  That  the  act  shall  commence     January,  1829/' 
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might  be  r»?iTe4A  so  «3  to  l>ring  H  within  the  m^i^og  or  1889. 
Qperntioa  of  the  statute  21  Jac.  1,  q.  16.  Although  the  ^^^|^ 
fete  ^t  19  aileot  as  to  the  effect  of  a  promise  made  before 
or  after  the  cavunencement  of  an  action,  yet  there  c^n  he 
no  doubt  a^  to  its  interpretation  or  grammatical  construc- 
tion. The  act  was  passed  on  the  9th  Jlfayt  1828,  aad  the 
10th  section  postponed  its  operation  to  the  Ist  January, 
1829,  so  as  to  enable  all  persons  who  relied  on  verbal  pro- 
mises or  acknowledgments  qf  debts,  to  commence  actions 
immediately,  and  prosecute  them  so  as  to  obtain  judgment 
previous^  to  the  dny  on  which  the  act  was  to  take  effect. 
Here,  the  defendant,  in  February ^  1828,  acknowledged  that 
be  owed  the  plaintiff  a  certain  sum,  and  he  might  have 
proceeded  to  trial  at  the  Spring  Assizes  in  that  year;  in- 
stead of  which  he  did  not  commence  the  present  action 
until  the  last  Hilary  Term.  The  noble  Lord  who  framed 
the  act,  thought  that  all  persons  who  relied  on  parol  ac- 
knowledgments previously  to  its  passing,  might  and  ought 
to  sue  for  them  immediately,  and  to  prosecute  their  suits 
during  the  interval  of  eight  months ;  before  the  expiration 
of  which  period  it  was  not  to  come  into  operation ;  and  af- 
ter the  Ist  January ^  1829,  no  acknowledgment  or  promise 
by  words  was  to  be  deemed  a  sufficient  evidence  of  a  new 
or  continuing  contract;  nor  could  such  acknowledgment  be 
received,  unless  it  were  in  writing,  and  signed  by  the  par- 
ty chargeable  thereby;  and  here,  the  action  was  not  com- 
menced until  after  the  1st  January ,  1829,  viz.  in  Hilary 
Term  in  that  year. 

Mr.  Serjeant  Mer^et/ter,  in  support  of  his  rule, — The 
Legislature  did  not  mean  to  deprive  a  party  of  any  right 
he  might  have  acquired  previously  to  the  passing  of  the 
act;  and  it  is  not  to  be  presumed,  that,  in  this  case,  the 
plaintiff  was  a  ware  that  the  statute  had  passed,  much  less  of 
'its  effect,  and  he  therefore  ought  not  to  be  deprived  of  his 
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i8^-  remedy  against  the  defendant  on  the  acknowledgment  or 
promise  made  by  him,  and  which,  but  for  the  operation  of 
the  hite  statute,  the  plaintiff  might  hare  availed  himself  of 
in  this  action.  But  the  Court  cannot  so  construe  the  act 
as  to  give  it  a  retrospective  efiect  or  operation,  unless  it 
contains  provisions  to  that  effect,  or  the  Legislature  have 
so  expressed  it  Lord  Cokef  in  commenting  on  the  words  of 
the  statute  of  Gloucester  (a),  *  if  a  man  alien  a  tenement,' 
says  (i) — *'  This  extendeth  to  alienations  made  after  the 
statute,  and  not  before;  for  it  is  a  rule  and  law  of  Parlia- 
ment, that  regularly  nova  constitutio  futuris  formam  im- 
ponere  debet,  non  prwteritis"  And  Mr.  Justice  Blactstone 
says  (c) — '*  AU  laws  should  be  made  to  commence  infutu- 
ro.'*  But  the  case  of  Gilmore  v.  Skuter  (cQ,  bears  a  near 
resemblance  to  the  present,  and  is  not  to  be  distinguished 
in  principle.  That  was  an  action  of  assumpsit  against  an 
executrix,  on  a  promise  by  the  testator,  that,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  testator,  would 
marry  the  daughter  of  one  Harris,  the  testator  promised 
to  give  the  plaintiff  in  his  life-time,  or  leave  him  at  his  death, 
as  much  as  Harris  should  give  in  portion  with  his  daugh- 
ter. The  plaintiff  averred  that  Harris  gave,  in  portion, 
^000/.,  but  that  the  testator  omitted  to  fulfil  his  promise. 
Plea — Non  assumpsit.  The  Jury,  by  a  special  verdict, 
found  that  the  promise  was  made  in  February,  1676,  that 
there  was  no  note  or  memorandum  in  writing,  and  that  die 
testator  died  in  August,  1677.  The  statute  29  Car.  2,  c.  3, 
passed  in  1676,  and  was  read  a  third  time  in  the  House  of 
Lords,  on  the  7th  oi  March  in  that  year,  and  the  fourth  sec- 
tion provided,  that,  ^'from  and  after  the  S4th  June,  1676,  no 


,«)  6  Edvv.  1,  c  3  C.  2  Show.  17;   1  Vent.  330;  2 

\h)  2nd  Inst.  292.  Mod.  310;  2  Lev.  22/;  I  Freeiu. 

{c)  I  Bl.  Com.  46.  466. 
t^fl)  iSir  Thomas  Jones>  108;  if- 
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action  should  be  brought  whereby  to  charge  any  person  up- '        IB29. 
on  any  agreement  made  upon  consideration  of  marriage,       Bowler 
&c.  I  unless  the  agreement  upon  which  such  action  should  be  v. 

brought,  or  some  memorandum  thereof,  should  be  in  writ* 
ing,  and  signed  by  the  party;  or  some  other  person  there- 
unto by  him  lawfully  authorized."   The  question  was,  whe- 
ther a  promise  made  before  the  act,  but  to  be  performed 
after^  would  sustain  an  action  without  note  in  writing*. 
Maynard,  Serjeant,  for  the  defendant,  relied  on  the  ex- 
press words  of  the  act,  than  which,  he  said,  nothing  could 
be  plainer,  and  that  it  was  never  heard  that  negative  words 
in  a  statute  iniroductivey  should  be  interpreted  against  the 
express  letter.    PoUexfen^  for  the  plaintiff. — The  penning 
and  words  of  the  statute  do  plainly  intend  only  promises  af- 
ter the  24<th  of  «/tine,  and  never  designed  a  retrospect  to 
avoid  marriage  agreements  made  and  concluded  at  any  time 
before.  No  act  of  Parliament  shall  be  intended  to  be  made 
against  natural  justice,  as  it  would  be,  if  this  act  should  be 
taken  literally;  for  then  good  and  legal  causes  of  action  for 
debts,  or  other  things,  upon  promises  made  upon  good  and 
valuable  consideration,  would  be  destroyed  /  and  utterly  tak- 
en away  by  the  retrospect  of  the  law,  which  nobody  could 
divine  would  be  made.     And  he  referred  to  the  opinions 
of  the  Judges  at  Serjeant^  Inn,  where,  in  a  case  of  devise 
of  land,  without  three  witnesses,  made  and  published  be- 
fore the  act,  the  testator  dying  after  the  act,  yet,  it  was 
held  good,  though  it  was  no  devise  till  after  the  testator's 
death.     The  title  and  style  of  the  act  was  plain  enough, 
that  designed  only  a  prospect  for  the  future,  for  it  was  for 
the  prevention  of  frauds.   The  whole  Court,  (except  TuAs* 
den,  J.,  who  was  absent)  were  of  opinion,  that  the  action 
lay  notwithstanding  the  act,  and  that  the  act  did  not  ex- 
tend to  promises  before  the  24th  of  June;  and  judgment 
was  given  for  the  plaintiff;  and  they  said,  that,  by  an  easy 
transposition  of  the  words  of  the  act,  a  construction  agree- 
able to  justice  might  be  made,  viz.  where  the  words  are. 


t*. 
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1999*  ''after  tibe  HM^Jum,  hq  aetion  dball  be  brought  for  a 
TowLui  prooMse  of  manriage  without  aate  or  wikh^,  ftc^**  Ae 
words  so  trantposedy  ''  no  action  shall  be  hroaght  for  any 
promise  after  the  24di  Jume^  ilbtae  is  no  retrospect  or 
other  injury  to  any  one,  and  it  is  usual  to  make  anch  trans* 
position  of  words,  to  make  prirate  contracts  agree  with 
the  intention  of  the  parties,  as  upon  a  lease  dated  £6th  of 
March f  for  years,  rendering  rent  at  the  ^aiitfitetisliOfi  and 
Mkhaelnuu  during  the  term,  the  first  rent  shall  be  paid  at 
JUichaeimas,  a  fortiori,  to  make  acts  of  Parliamoit  not 
rep^s/kiant  to  common  justice. 

There,  as  here,  there  was  an  interval  between  the  time  the 
statute  was  read  the  third  time  in  the  House  of  Lords  in  the 
month  of  March,  and  the  time  when  it  was  to  take  effect,  eia. 
in  the  month  of  June  following;  and  yet  the  Court  held  that 
the  act  was  not  retrospective,  and  did  not  extend  to  promises 
made  before  the  24th  of  June,  the  day  specified  in  the  act. 
Here  all  the  clauses  of  the  act  have  a  prospective  view,  and 
the  words  in  the  first  section,  that  unless  9uch  acknowledge 
tnent  or  promise  $haU  be  made,  are  clearly  prospective,  and 
must  be  taken  to  refer  to  acknowledgments  or  promises 
which  should  or  might  be  made  after  the  act  came  into 
operation.  So,  the  words  to  be  signed  can  only  apply  to 
a  signature  by  the  party  to  be  charged  after  the  making 
of  the  act.  The  case  of  Gilmore  v.  Shuter,  was  leoognia- 
ed  as  an  authority  in  Couch  v.  Jeffries  (a),  where,  in  an 
action  for  a  penalty  for  not  paying  the  stamp  duty  upon 
an  indenture  of  apprenticeship;  after  verdict  for  the  plain* 
tiflTy  a  motion  was  made  in  arrest  of  judgment,  on  the 
ground  that  the  defendant  had,  since  the  verdict,  and  be* 
fore  the  Ist  September,  1769,  paid  the  duties  under  the 
statute  9  Geo.  S,  c.  87,  s.  4,  which  passed  in  the  last  Ses- 
sion, and  which  discharges  the  penalty  incurred,  on  payment 
of  the  duties  on  or  before  the  1st  September,  1769.    The 

(<i)  4  Bun*.  2461. 
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action  was  brought  and  tried  before  the  pasmg  of  tbat  act, 
and  the  question  was,  whether  the  act  should  relate  to  ac- 
tknis  oommenoed  before  the  first  day  of  the  Session  in  which 
it  paaeed.    The  act  contained  no  proviso  as  to  actions  al- 
ready commenced;  and  Lord  Mansfield  said — **  Here  is  a 
right  vested;  and  it  is  not  to  be  imagined  that  the  Legis- 
lature could,  by  general  words,  mean  to  take  it  away  from 
the  person  in  whom  it  was  so  legally  vested,  and  who  had 
been  at  a  great  deal  of  cost  and  charge  in  prosecutwg.  They 
certainly  meant  future  actions."  hi  WilUnson  v.  Meyer  (a)y 
which  was  an  action  of  covenant  on  an  indenture  for  the 
transfer  of  South  Sea  stock,  the  defendant  pleaded  that  the 
contract  wasnot  duly  registered  in  the  South  Sea  Company's 
book,  according  to  the  7  Geo.  1,  stat.  S,  s.  8,  which  was 
passed  subsequently  to  the  date  of  the  indenture;  and  Mr. 
Justice  Raymondnaid — **  This  act  being  ex  post  facto,  the 
construction  of  the  words  ought  not  to  be  strained,  in  or- 
der to  defeat  a  contract,  to  the  benefit  whereof  the  party 
was  well  entitled  at  the  time  the  contract  was  made."    So, 
here,  the  plaintiff*  was  entitled  to  the  benefit  he  might  and 
would  have  derived  from  the  acknowledgment  made  by 
the  defendant,  that  he  was  indebted  to  the  plaintiff  in  a 
certain  sum,  if  the  late  act  had  not  been  passed;  and  it 
would  be  a  great  hardship  to  deprive  him  of  his  remedy 
by  giving  the  statute  a  retrospective  operation. 

Lord  Chief  Justice  Best  said — That,  as  he  understood 
that  there  was  a  similar  question  pending  on  a  rule  for  a 
new  trial  in  the  Court  of  King's  Bench,  and  that  it  was 
highly  desirable  that  there  should  be  uniform  and  con* 
sistent  decisions  on  so  important  a  point,  and  on  the  con- 
struction of  so  recent  a  statute,  the  Court  would  consult 
with  the  other  Judges. 

Cur.  adv.  vuU. 

(ri)  2  Lord  lUym.  1352. 
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1829.  Mr.  Justice  Park  now  delivered  the  judgmeot  of  the 

"^IT^*     '      Court  as  follows: — 

V.  This  was  an  action  brought  for  the  agistment  of  cattle. 

The  debt  was,  at  the  time  of  the  action  brought,  of  above 
six  years  standing.  The  evidence  was,  that  the  defendant 
was  at  the  house  of  the  witness  in  February ^  1828,  and  said, 
to  the  plaintifTs  brother,  *'  I  owe  your  brother  seven  or  eight 
pounds,  and  if  I  do  he  shall  have  it.  I  wish  that  nobody 
should  lose  any  thing  by  me."  At  another  time  the  defend* 
ant  said  **  Your  brother  Ned  wants  seven  or  eight  pounds 
from  me :  we  must  settle  it — nobody  shall  lose  by  me."  The 
action  was  not  brought  till  Hilary  Term  of  the  present  year. 
If  this  verbal  promise  was  good,  the  promise  was  within  six 
years; — ^but  more  than  six  years  since  the  cause  of  action 
first  accrued  had  elapsed  when  the  action  was  brought.  And 
it  was  insisted  that  the  plaintiff  could  not  recover,  for  that, 
by  the  statute  9  Geo.  4^  c.  14.,  (commonly  called  Lord 
Tenterden's  act,)  in  cases  of  simple  contract,  no  acknow* 
ledgmentor  promise  by  words  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments,  (that 
is,  the  statute  of  limitations),  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  <icknowledgmeni  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to  be  sigB^ 
ed  by  the  party  chargeable  thereby*  On  the  other  hand,  it 
was  said,  that,  as  the  promise  by  words  in  this  case  was  made 
before  the  operation  of  the  new  statute,  the  action  was  main- 
tainable. Lord  Chief  Justice  Best  took  the  opinion  of 
the  Jury  whether  the  words  proved  amounted  to  a  pro* 
mise  to  pay.  They  said  they  thought  they  did.  His 
Lordship  then  nonsuited  the  plaintiff,  on  the  ground  that 
the  promise  should  have  been  in  writings  according  to  the 
provisions  of  the  new  act,  giving  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  the  sum  in  proof,  if  this  Court  should 
differ  from  him. — But  my  brothers  Burrough  and  Gaselee 
think,  and  I  agree  with  them,  that  this  action,  not  having 
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been  brought  till  Hilary  Terin^  1829,  and  this  act  having         1829. 
begun  to  run /rom  the  Xst  of  January  in  the  present  year,      "1"^* 
cannot  be  maintained  upon  a  verbal  promise.  ^      v. 

Every  man  who  has  attended  a  Court  of  Justice,  for 
some  years,  must  have  observed  how  very  vaguely  and  loose- 
ly many  of  these  verbal  promises,  i^iich  were  to  take  a  case, 
as  it  was  called,  out  of  the  statute  of  limitations,  were  made 
and  proved — and  therefore  it  well  became  him,  who  intro- 
duced this  act,  to  endeavour  to  provide  a  remedy  for  so 
great  an  evil. — The  words  of  the  enactment  which  I  have 
read,  had  they  stood  alone,  would  probably  have  had  an 
immediate  effect  from  the  very  day  the  act  passed,  namely 
the  9th  of  May.    Nay,  according  to  the  old  rule,  which  we 
all  know  prevailed  some  years  ago,  it  would  have  had  its 
operation  from  the  first  day  of  the  session  of  Parliament 
But  the  noble  mover  of  this  act,  in  order  to  obviate  what 
might  be,  by  many,  deemed  a  hardship,  introduced  a  clause 
(now  the  10th  section  of  the  statute)  declaring  that  this  act 
should  not  take  effect  till  the  1st  January  following;  there- 
by giving  all  persons  in  possession  of  proof  of  such  parol 
promises,  seven  months,  and  more,  in  which  to  bring  their 
actions  founded  on  such  promises,  if  they  should  be  so 
minded.    If  we  were  not  to  give  the  act  this  construc- 
tion, it  would  follow,  that  if  a  man  obtained  a  verbal  pro- 
mise a  day  or  two  before  the  first  of  January,  he  would 
still  have  sis  years,  at  any  time  within  which  he  might 
bring  his  action.     The   case  of  Gilmore  v.  Skuter,  re- 
ported in  Sir  I%omM  Jones  (a),  was  pressed  upon  the 
Court,  to  shew  that  an  act  of  Parliament,  viz.  the  sta- 
tute of  frauds,  should  not  have  a  retrospective  operation; 
but,  upon  looking  at  that  case,  and  the  statute  to  which  it 
refers,  I  do  not  think  it  can  govern  our  present  decision, 
because  the  statute  now  under  review  prevents  all  the  mis- 

(a)  Page  l()8. 
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1889*        diief  which  die  Judgee  in  Giimoref.  Shuier  eontemplated, 
TowLBE      ^y  giving  ^«^  notice  that  this  law  should  hare  no  opefilion 
«•  till  the  ^st  ofJanuarff,  nearly  eight  months  after  its  enact- 

ment.   But  the  present  decision  is  not  the  first,  nor  the  9t- 
eondy  that  has  been  made  upon  this  very  statuie,  carrying  k 
AiFther  than  the  facts  of  tUscase  require  us  to  do  at  pveteot 
The  first  I  shall  mention,  though  last  in  poioi<^  timcj  wu 
tlie  decision  of  a  very  profound  lawyer,  a  very  strong  and 
clear-headed  man,  my  much  valued  and  excellent  friend, 
whose  early  and  unexpected  ;k)«6  to  the  world  iai  Ins  judi- 
cial capacity,  the  whole  profession  and  every  good  man  wned 
deeply  deplore,  I  mean  the  bte  Mr.  fiaron  HuUock.    At 
Carlisle^  on  the  5th  March  last,  in  a  case  of  M^irkhaMghn* 
Herbert,  he  nonsuited  the  plaintifi^,  tlioagh  the  action  liad 
been  commenced  before  the  lat  of  Jcmmaryj  because  he 
had  only  a  foarcl  pr-omiae  to  take  the  case  oat  of  the  sta- 
tute.    But  where  can  we  look  to  a  better  autiiority  upon 
Che  subject,  than  to  the  noble  Lord  who  framed  the  law  and 
brought  it  mto  Parliament!  Lord  Tenterien^  at  the  Sittiiigv 
after  last  HUary  Term,  at  GhHUOiM,  sonsiyted  ihe  plain- 
tiff, wihere  the  action  had  been  commenced  before  die  lat 
of  January^  and  a  parol  promiae  made  belbre  that^y 
was  ofiered  in  evidence  to  take  the  case  cut  of  the  sta- 
tute of  limitations,  his  Lordship  holding  that  <the  atatute 
appKed,  and  that  the  parol  promise  was  insufficient.    In 
tiieae  two  cases  it  will  be  observed,  that  the  action  wm 
brought  before^  though  not  tried  till  after  the  statote 
had  begun  to  operate:  and  therefore  in  that  reqpeot  tbejr 
are  stronger  than  the  case  at  bar.    We  are,  therefore, 
of  opinion,  that  in  this  case  >the  rule  lor  setlfing  aside  Ae 
nonsuit  muat  be — 

Di8ohaiged(s)« 

(a)  See  Wilkinson's  **  Treatite  on  the  Umiiatiim  ofJctmt*'  vn^ 
the  above  statute,  page  146. 
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LiBG6£TT,  Assignee  of  Grimmah,  a  Bankrupt,  v.  Finlay.      Nov.20th. 

JJ%LL  matters  in  difference  in  this  cause  were,  by  an  By  a  Judge'* 

order  of  Mr.  Justice  Burroughs  dated  the  1 1th  June,  1829,  ^^  in  differ- 

referred  to  a  barrister,  so  as  he  should  make  his  award  in  ^"  „  wfemSuo 

writing,  on  or  before  the  first  day  of  Trinity  Term  then  an  arbitrator,  so 

_-  i«<i  «.i  -as  he  should 

next,  or  on  or  before  such  further  or  ulterior  day  as  he  make  his  award 
should  appoint  and  signify  in  writing,  under  his  hand,  to  be  JJJ  Jeifore^thr 
indorsed  on  the  said  order.     Several  meetings  took  place  ^y**  i*y  °^.P^" 

°  ^  fUty  Term  then 

before  the  arbitrator;  and,  by  a  memorandum  at  the  foot  of  next,  or  on  or 

the  order,  he  enlarged  the  time  for  making  his  award  to  ^her  or  ulterior 

the  kst  day  of  Trinitt/  Term.     Before  the  expiration  Jj^^J'^'S'^J 

of  the  time  so  enlarged,  the  arbitrator  recommended,  that  wfy  in  ^^^ 

several  surveyors,  who  had  been  examined  before  him  as  wit-  to  be  indorsed  ' 

nesses,  should,  to  save  expense,  meet,  and,  if  possible,  agree  ^he  arbitrator 

in  their  valuations  of  certain  work  done  for  the  defendant  by  *"^*'b*1ndor8e- 

the  plaintiff;  and  thereupon  the  plamtiff^s  attorney,  at  the  ment  upon  the 

request  of  the  arbitrator,  on  the  7th  July,  being  the  day  fore  the  expira- 

previous  to  the  expiration  of  the  enlarged  time  for  making  {arged^UmeTtfic 

the  award,  obtained  another  order  of  Mr.  Justice  Bur-  plaintiff's  attor- 
ney, at  the  re  - 
rough,  authorizing  the  arbitrator  further  to  enlarge  the  quest  of  the  ar- 

lime  to  the  fourteenth  day  of  the  present  Term,  which  ed  a  Judge's  or- 

order  was  served  on  the  arbitrator,  and  was  afterwards  f^er^enUm- 

made  a  rule  of  Court.     The  arbitrator  appointed  another  ment    The  de- 

fendant  attend- 

meeting  for  the  26th  of  October,  of  which  the  plaintiff  had  ed  a  meeUng 
notice,  but  which  was  attended  by  the  defendant  alone,  ^nrbUntor 
the  plaintiff's  attorney  having  informed  the  arbitrator  that  *"  ?""H*"^*  ^ 
the  plaintiff  was  absent  from  London,  and  that  the  survey-  but  the  piaintifr 
ors  had  not  met  according  to  the  proposed  suggestion,  for  his  non-at- 
The  defendant  having  stated  that  he  had  closed  his  case,  ll^bi^toiafttr- 
the  arbitrator,  on  the  28th  October,  made  his  award  in  fa-  wards  made  his 

award,  bnt  did 

vour  of  the  defendant,  without  having  made  any  indorse-  not  indorse  the 
ment  of  the  second  enlargement  on  the  original  order.         1^"  oo  th?^ 

original  order: 
^Htld,  that,  as  bcth  pullet  had  in  effect  assented  to  tha  enlng«nicnt,*tbc  award  was  valid,  as  the 
anthority  of  the  arbitrator  had  not  expired. 
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Mr.  Serjeant  Wilde,  on  a  former  day  in  this  ,Tenn,  m. 
on  the  10th  instant^  on  an  affidavit  of  those  facts,  obtauned 
a  rule  on  the  part  of  the  plaintiff,  calling  on  the  defendani 
to  shew  cause  why  the  award  should  not  b^  set  aside,  od 
the  ground  that  it  had  not  been  made  until  after  the  au- 
thority of  the  arbitrator  had  expired. 

Mr*  Serjeant  Mams,  and  Mr.  Serjeant  Bompcu,  now 
shewed  cause.     Neither  the  plaintiff  nor  defendant  raised 
any  objection  to  the  enlargement  of  the  time  for  making  the 
award ;  and  as  the  second  Judge's  order  was  obtained  at  the 
request  of  the  arbitrator,  and  through  the  medium  of  the 
plaintiff's  attorney,  a  further  indorsement  on  the  original  or- 
der was  unnecessary.  Besides,  the  plaintiff  did  not  object  to 
the  authority  of  the  arbitrator,  but  the  only  reason  assigned 
for  his  not  attending  the  meeting  on  the  ^6th  of  October, 
was,  that  he  was  out  of  town,  and  that  the  surveyors  bad  not 
met  according  to  the  recommendation  of  the  arbitrator. 
The  plaintiff,  therefore,  must  be  taken  to  have  assented  to 
the  enlargement  to  that  day,  and  the  time  for  making  an 
award  may  be  extended  by  a  Judge's  order,  particularly 
where  the  matters  in  difference  were  originally  referred  by 
virtue  of  such  an  order.     In  Tidd's  Practice,  it  is  said(0), 
*'  if  arbitrators  cannot  make  their  award  within  the  time 
limited  by  the  rule  of  Court,  or  order  of  Nisi  Prius, 
2L  rule  may  be  obtained  by  consent,  but  not  otherwise,  for 
enlarging  it;  and  if  an  arbitrator  has  power  to  enlarge  the 
time  for  making  his  award  to  any  other  day,  he  may  en- 
large it  more  than  once;"  and  in  the  case  of  The  Ki9ig  in 
aid  oiMytton  v.  Hill{Jb),  where  the  defendants,  in  an  extent 
in  aid,  had  withdrawn  their  plea,  and  suffered  judgment 
to  be  entered  up,  upon  an  agreement  to  submit  to  arbitra- 
tion the  question  of  the  amount  of  what  was  due  to  the 
prosecutor,  provided  the  award  were  made  by  a  given  time, 

(fl)  9th  edit.  826.  (6)  7  Price,  636. 
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nnd  the   arbitrator  did  not  make  his  award  till  after  the         1R29. 
expiration  of  a  further  period,  to  which  it  had  been  agreed 
to  extend  the  time,  in  consequence  of  the  defendant's  hav- 
ing delayed  to  furnish  him  with  the  name  of  a  trustee, 
which  was  required  to  make  part  of  the  award;  and  the 
defendant's  solicitor  afterwards  wrote  a  letter,  requiring 
that  the  arbitrator  would  take  into  consideration  matters 
not  before  him  during  the  reference, — which  was  refused, 
as  the  reference  was  considered  to  be  closed : — the  Court 
of  Exchequer  held,  that,  under  those  circumstances,  the 
delay  in  making  the  award  had  not  invalidated  it,  as  being 
made  after  the  expiration  of  the  arbitrator's  authority;  for 
that  the  conduct  of  the  defendants  and  the  solicitor's  let- 
ter, was  equivalent  to  a  consent  to  extend  the  time.  So,  in 
Lawrence  v.  Hodgson{a),  that  Court  held,  that  an  objec*- 
tion  that  the  time  for  making  an  award  had  not  been  duly 
enlarged,  is  waived  by  proceeding  in  the  reference,  with  a 
knowledge  of  that  fact;  and  in  Matson  v.  Trower{b\  an 
award  was  held  good,  though  made  by  an  umpire,  the  ar- 
bitrators having  no  authority  to  appoint  one;  and  though 
he  examined  the  parties  separately,  they  having  attended 
him,  and  made  no  objection: — and  here,  as  the  plaintiff's 
attorney  not  only  consented  to  the  enlargement  of  the  time, 
but  actually  procured  the  second  order  for  that  purpose, 
he  must  therefore  be  bound  by  the  award. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  only 
question  is,  whether  the  arbitrator  had  any  existing  autho- 
rity at  the  time  he  made  his  award.  The  second  order  by 
the  Judge  for  enlarging  the  time  was  not  sufficient  of  itself : 
the  arbitrator  should  have  made  an  indorsement  of  such  en- 
largement on  the  original  order,  before  he  made  his  award. 
Besides,  the  last  order  was  not  procured  with  the  consent 
of  the  parties  submitting,  but  at  the  request  of  the  arbitra- 

(a)  I  Younge  &  Jcr.  10.  (6)  1  Ryan  &  Mood.  I?. 
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1829.  tor.  An  award,  to  be  bunding  on  both  parties,  nnifit  be 
mutual;  but  here  the  second  order  coold  not  have  been 
binding  on  the  defendant  if  the  arbitrator  had  decided 
against  him,  as  it  was  procured  at  the  request  of  the  ar- 
bitrator, and  without  the  knowledge  or  consent  of  the  de- 
fendant; and  neither  the  plaintiff  nor  his  attorney  attend* 
ed  at  the  last  meeting.  This,  therefore,  is  distinguishable 
from  a  case  where  a  rule  for  enlarging  the  time  for  mak- 
ing an  award  is  obtained  by  comsetU  of  the  parties,  as  it 
was  procured  at  the  instance  of  the  arbitrator  himself. 

Lord  Chief  Justice  Tindal. — I  think  this  rule  ought  to 
be  discharged.  The  objection  raised  to  the  award  is,  that 
the  terms  of  the  original  order  of  reference  have  not  been 
complied  with,  as  the  arbitrator  was  thereby  ooly  em- 
powered to  enlarge  the  time  for  making  his  award,  by  an  io* 
dorsement  on  the  order  in  his  hand^writing.  The  power  of 
the  arbitrator  was  not  limited  to  a  single  enlargenaent  of  the 
time,  as  he  might  extend  it  from  day  to  day.  But  it  has 
been  said,  that  the  second  enlargement  was  made  without 
authority,  as  there  was  no  indorsement  on  the  original 
order  to  warrant  it.  If,  however,  it  sufficiently  appears 
that  the  parties  consented  that  a  second  Judge's  order 
should  be  obtained  to  authorize  a  further  enlargement,  I 
think  that  the  formal  or  particular  mode  of  enlargement 
prescribed  by  the  terms  of  the  original  order,  is  thereby 
waived.  The  only  question  then  is,  whether  there  is  suf- 
ficient evidence  to  satisfy  us,  that  there  has  been  such  con- 
sent.  The  plaintiff's  attorney  applied  for  and  obtained 
the  second  order,  at  the  request  of  the  arbitrator.  The 
plaintiff,  through  him,  not  only  shewed  that  he  was  willing 
to  act  under  the  second  order,  but  did  not  express  any 
dissent  to  the  arbitrator's  proceeding  upon  it;  for,  when 
the  last  meeting  was  appointed,  the  excuse  for  hb  non-at- 
tendance was  his  being  absent  from  town,  and  that  the 
surveyors  had  not  met  according  to  the  recommendation  of 
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the  arbitrator.  But  it  has  been  said,  that  there  was  no  1829. 
mutuality  between  the  submitting  parties  to  consent  to  the 
further  enlargement,  and  that  an  award,  to  be  binding, 
must  be  mutual.  To  th^t  I  fiilly  assent;  but  the  defend* 
ant  attended  at  the  last  meeting,  and  if  the  arbitrator  had 
made  an  award  against  him,  he  would  have  been  bound 
by  it.  I  am  therefore  of  opinion,  that  enough  appears  on 
the  face  of  the  affidavits,  to  shew  that  the  consent  of  the 
plaintiff's  attorney  to  the  obtaining  the  second  order  for 
the  enlarged  time  for  the  arbitrator's  making  his  award, 
18  a  waiver  of  the  objection  which  has  been  raised,  that 
it  was  not  duly  enlarged;  and  therefore,  that  we  ought  not 
to  set  aside  the  award. 

Mr.  Justice  Park. — It  appears  not  only  that  the  plain- 
tiff's attorney  obtained  the  second  order  for  the  enlarge* 
ment  of  the  time  for  the  arbitrator  to  make  his  award,  but 
that  he  had  also  notice  of  the  appointment  for  the  meet- 
ing of  the  26th  of  October^  aa  he  sent  an  excuse  for  the 
plaintiff's  not  attending  at  that  meeting.  He  should  then 
have  objected  1;o  the  want  of  authority  in  the  arbitrator  to 
proceed  with  the  reference;  instead  of  which  the  attorney 
laid  by  till  the  arbitrator  had  made  his  award,  and  when 
he  and  the  plaintiff  discovered  it  to  be  against  the  latter, 
an  application  was  made  to  set  it  aside.  It  appears  to 
me,  therefore,  that  there  is  no  ground  for  the  application. 

Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselee. — I  am  quite  satisfied  that  this 
award  ought  not  to  be  set  aside.  I  was  at  first  disposed 
to  think,  that  the  last  enlargement  was  made  without  au- 
thority, as  the  mere  request  of  the  arbitrator  to  have  the 
second  Judge's  order  for  that  purpose  was  not  of  itself 
suflBdent;  but  enough  appears  to  shew  us,  that  both  the 
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submitting  parties  consented  to  it  The  second  order  was 
procured  by  the  plaintiflTs  attorney,  and  served  on  the  ar- 
bitrator, and  the  defendant  attended  at  the  last  meeting, 
which  could  only  have  been  held  in  pursuance  of  such 
order.  This  is  equivalent  to  a  consent  by  both  parties 
that  the  time  might  be  enlarged  according  to  the  terms  of 
the  second  order;  and  the  arbitrator  bad  authority  to  make 
his  award,  after  the  defendant  had  stated  that  he  had 
dosed  bis  case,  and  the  plaintiiS'sent  an  excuse  for  not  at- 
tending at  the  last  meeting.  But  as  the  piaintiffis  the  as- 
signee of  a  bankrupt,  I  concur  with  the  Court  in  think- 
ing, that  the  rule  ought  to  be 

Discharged  without  costs  (a). 
(«)  See  Maton  v.  Wallit,  10  Bam.  &  Cress.  107. 


Saturday, 
Nov.  2Ut. 


Kay  v.  Groves. 


The  defendant     XlIIS  was  an  action  of  assumpsit  on  the  following  writ- 
Sff tbefoiiow-""  *®°  guarantie,  given  by  the  defendant  to  the  plaintiff:— 


ing  guannde: 
—"I  hereby 
agree  to  be  an- 
swerable to  Mr. 
K.,  (the  plain- 
tiff), for  the 
amoont  of  five 
•acki  of  flour, 
to  be  delivered 
to  W.  T.,  paya- 
ble in  one 
month."    The 
day  after  the 
guarantie  was 
given,  the  plain- 
tiff delivered 
five  sacks  of 

flour  to  W.  r.  on  account  of  the  defendant  When  part  of  the  flouir  had  been  eonsttmed,  ff*  T* 
complained  of  ite  quality.  Two  days  after  the  first  delivery,  five  otber  sacks  were  sent  to  W,  T» 
on  account  of  the  plaintiff,  and  three  sacks  and  a  half  of  the  first  parcel  were  afterwards  returned 
to  him  by  fT.  T.  It  being  left  to  the  Jury  to  say,  whether  the  second  delivery,  was  made  in  fu^ 
stitution  of  the  five  sacks  first  delivered,  and  they  having  found  that  it  was  not,  the  Court  reAiied 
to  disturb  the  verdict  or  grant  a  new  trial. 


"  I  hereby  agree  to  be  answerable  to  Mr.  Kagf,  for  the 
itmount  of  five  sacks  of  flour,  to  be  delivered  to  Mr.  /T. 
Taylor,  Gray*s  Inn  Lane  Road,  payable  in  one  month* 

Nov.  18th,  1828.  Thomas  Grttves." 

At  the  trial,  before  Lord  Chief  Justice  Tindaly\t  West- 
minster,  at  the  adjourned  sittings  after  the  last  Term, 
the  plaintiff  proved,  that,  on  the  Idth  November,  18)28,  be 
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delivered  five  sacks  of  flour,  on  account  of  the  defendant, 
to  Taylor.  It  appeared,  that,  when  part  of  this  flour  had 
been  consumed  by  Taylor ^  he  complained  of  its  quality; 
that,  on  the  21st  November^  the  plaintiff  caused  to  be  de- 
livered five  other  sacks ;  and  that,  on  the  24th,  Taylor 
sent  back  to  the  plaintiff*  three  sacks  and  a  half  of  flour, 
being  the  remainder  of  the  five  sacks  first  delivered. 

For  the  first  parcel  of  flour,  sent  on  the  19th  November ^ 
Taylor  gave  a  return  ticket  to  the  plaintifi^s  carman  as 
follows: — 

**  Received  from  Mr.  Kay^  on  account  of  Mr.  Groves^ 
five  sacks,  (Whitens).  ,         ^  ^^^^  „ 

Taylor t  also  gave  a  return  ticket  for  the  second  parcel 
as  follows: — 

"  Received  from  Symons's  wharf,  five  sacks  flour  (BalfsJ 
on  account  of  Mr.  Kay.  W  T    Zo   " 

The  defendant  paid  4/.  5s.  into  Court,  the  price  of  the 
flour  consumed  by  Taylor^  and  called  a  witness,  who  stat- 
ed, that  he  and  the  plaintiff  had  agreed  to  supply  Taylor 
with  five  sacks  of  flour  each,  at  their  own  risk,  shortly  be- 
fore the  delivery  of  the  flour,  on  the  19th  oi  November. 

His  Lordship,  af^er  observing  that  the  plaintiff  had  not 
proved  a  second  order  from  the  defendant  for  a  further 
delivery  of  flour  to  Taylor ^  told  the  Jury,  that  the  ques- 
tion for  their  consideration  was,  whether  the  delivery  of 
the  five  sacks  of  flour  on  the  21st  ot  November  was  made 
in  substitution  of  the  five  sacks  delivered  on  the  19th;  and 
sudy  that  iuthough  the  one  might  have  been  substituted  for 
the  other,  still,  that  the  second  parcel  might  have  been 
delivered  under  a  new  contract,  and  for  which  the  defend- 
ant would  not  be  liable  under  his  guarantie. 

The  Jury  found,  that  the  delivery  of  the  five  sacks  on 
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1829.  the  Slst  November f  vas  not  made  in  substitution  of  tlie 
flour  delivered  on  the  19th;  and  accordingly  returned  a 
verdict  for  the  defendant. 

Mr,  Serjeant  Jones^  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nsW,  that  this  verdict  might  be  set  aside  and 
a  new  trial  had,  on  the  ground  that  the  guarantie  given 
by  the  defendant  was  a  continuing  guarantie  to  the  ex- 
tent of  five  sacks  of  flour  at  least,  although  delivered  at 
several  times,  and  in  different  quantities;  and  that  the 
Jury  should  have  been  directed  to  find  a  verdict  for  the 
plaintiff  to  that  amount;  and,  in  Mason  v.  Pritchard  (a), 
the  Court  said — "  That  the  words  of  a  guarantie  are  to 
be  taken  as  strongly  against  the  party  giving  it,  as  the 
sense  of  them  would  admit  of; "  and  here,  the  defendant 
meant  to  be  answerable  for  the  amount  of  five  sacks  of 
flour,  to  be  delivered  by  the  plaintiff  to  Tajflor,  if  not  paid 
for  within  a  month  of  the  delivery,  until  the  credit  was  re* 
called. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  defend- 
ant undertook  to  be  answerable  to  the  plaintiff  for  the 
amount  of  five  sacks  of  flour,  to  be  delivered  to  Tay- 
lor, payable  in  one  month ;  and,  as  five  sacks  were  de- 
livered the  day  after  the  guarantie  was  given,  viz.  on  the 
19th  November,  the  defendant  was  only  responsible  for 
the  payment  for  those  sacks,  in  case  Taylor  neglected  to 
pay  for  them  within  a  month  fi*om  that  day.  The  delivery 
ofth^five  sacks  on  the  Slst  of  November  ^blb  certainlj 
not  made  in  substitution  of  those  sent  on  the  19th,  as,  on 
the  24th,  three  sacks  and  a  half  of  the  first  parcel  were 
sent  back  by  Taylor  to  the  plaintiff,  as  being  of  a  bad  qua- 
lity, and  no  flour  was  returned  in  lieu  of  it  If  no  part  of 
the  first  five  sacks  had  been  returned,  there  would  have 

(u)  12  Bast,  22a 
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been  no  pretence  for  charging  the  defendant  with  any  part  1829. 
of  the  flour  sent  two  days  afterwards;  and,  as  there  was  no 
evidence  to  shew  that  the  defendant  had  consented  to  ex- 
tend his  liability  beyond  the  five  sacks  first  deliveredi  it 
was  properly  left  to  the  Jury  to  say,  whether  the  second 
delivery  was  intended  as  a  substitution  of  the  flour  first 
sent,  and  they  were  fully  justified  m  finding  that  it  was 
not,  as  three  sacks  and  a  half  of  the  first  parcel  were 
afterwards  returned  to  the  plaintifi.  Besides,  Taylor^  by 
his  return  tickets,  stated  that  he  received  the  first  parcel 
of  flour  from  the  plaintiff^,  on  account  of  the  defendant, 
and  the  second  parcel  from  Symom's  wharf,  on  account  of 
the  plaintifi^.  The  latter,  therefore,  was  a  separate  trans- 
action, and  wholly  distinct  from  and  unconnected  with 
the  guarantie ;  and  as  Taylor  returned  to  the  plaintiff^  aU 
the  flour  he  bad  not  used,  which  was  sent  to  him  on  the 
19th  November,  and  the  defendant  paid  the  value  of 
that  which  was  consumed  into  Court,  the  Jury  very  pro- 
perly found  a  verdict  for  him,  and  there  is  no  reason  to 
disturb  it. 

Mr.  Serjeant  Janes,  in  support  of  his  rule. — The  gua- 
rantie was  a  standing  or  continuing  guarantie,  and  was 
not  confined  to  the  delivery  of  five  specific  sacks  of  flour, 
but  must  be  taken  to  extend  to  that  quantity,  at  whatever 
time  and  in  whatever  manner  delivered;  and  if  the  plain- 
tiff had  caused  the  whole  to  be  delivered  by  a  sack  or  a 
bushel  at  a  time,  and  at  different  intervals,  the  defendant, 
by  his  guarantie,  would  have  been  bound  to  pay  for  each 
sack  or  each  bushel,  at  the  expiration  of  one  month  firom 
the  respective  deliveries,  if  the  whole  quantity  did  not  ex- 
ceed five  sacks.  There  was  no  evidence  to  shew  that  the 
delivery  on  the  Slst  of  November  was  made  under  a  new 
contract;  and  as  Taylor  complained  of  the  quality  of  the 
flour  first  delivered,  the  second  parcel  might  have  been 
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1829.  substituted  for  the  firsts  particularly  as  the  quantifos  were 
the  same;  and  the  defendant  was,  at  all  events,  liable  for 
the  payment  of  five  sacks,  as  the  guarantie  was  not  limit- 
ed to  quality  or  price,  or  the  delivery  of  five  sacks  at  one 
and  the  same  time;  and  the  defendant  admitted  that  five 
sacks  had  been  supplied  on  the  faith  of  the  guarantie, 
by  the  payment  into  Court  of  the  value  of  the  flour  which 
had  been  used  by  Taylor. 

Lord  Chief  Justice  Tindal. — ^The  only  question  in  this 
case  is,  whether  my  direction  to  the  Jury  was  right;  and, 
as  the  pla]ntifi**s  demand  was  for  so  small  a  sum,  the  ver- 
dict ought  not  to  be  disturbed  unless  the  Jury  had  been 
evidently  misdirected.  But  after  having  heard  the  rea- 
sons adduced  in  support  of  a  new  trial,  I  am  not  awaie 
that  the  question  could  have  been  left  in  any  other  way 
to  the  Jury  than  it  was ;  and  the  facts,  as  proved,  are  ex- 
ceedingly strong  to  shew  that  they  came  to  a  right  con* 
elusion.  It  was  proved,  that,  on  the  19th  November,  five 
sacks  of  flour  were  delivered  to  Taylor  by  the  plaintiff,  on 
account  of  the  defendant,  at  a  month's  credit.  The  de- 
fendant's guarantie  therefore  began  to  run  from  the  19tb, 
and  by  which  he  was  to  remain  liable  for  the  flour  so  deli- 
vered, if  it  were  not  paid  for  by  Taylor  at  the  expiration 
of  a  month.  But  it  appeared  that,  two  days  afterwards, 
ux.  on  the  21st  November ,  five  other  sacks  were  sent  to 
Taylor,  and  the  ticket  left  with  them  stated  that  they  were 
sent  from  Symons's  wharf,  on  account  of  the  plaintiff, 
Taylor,  therefore,  on  that  day,  had  ten  sacks  of  flour,  for 
five  of  which  the  defendant  was  responsible,  and  five, 
for  which  he  was  not  liablei  On  the  2Mr  November, 
three  sacks  and  a  half  of  the  first  five  sacks  were  returned 
to  the  plaintiff  by  Taylor,  and  no  other  flour  was  sent  back 
by  him  in  exchange.  The  question^  therefore,  under  these 
circumstances,  is,  whether,  although  the  defendant,  by  his 
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guarantie  was  liable  for  the  five  sacks  of  flour  furnished 
by  the  plaintiflP  on  the  I9th  November^  he  could  be  deem- 
ed responsible  for  the  five  sacks  suppHed  on  the  Slst, 
three  sacks  and  a  half  of  the  first  five  having  been  return- 
ed.    The  defendant  insistedi  that  he  was  only  liable  under 
his  guarantie  for  the  value  of  the  sack'land  half  consumed 
by  TayhTf  and  which  the  defendant  paid  into  Court.  But 
it  has  been  said  for  the  plaintiff,  that,  as  the  defendant's 
guarantie  to  pay  for  five  sacks  of  flour,  to  be  delivered  by 
the  plaintiff  to  Taylor^  did  not  state  that  they  were  to  be 
delivered  at  one  and  the  same  time,  it  must  be  taken  to 
extend  to  that  quantity  of  flour  to  be  delivered  at  any 
tivae,  and  in  any  parcels  not  excqeding  five  sacks  in  the 
whole,  and  therefore,  that  it  applied  to  the  second  delivery 
of  the  five  sacks  on  the  Slst  November ,  as  well  as  to  those 
delivered  on  the  19th.     But  the  latter  was  not  only  an  ex 
post  facto  delivery,  but  the  flour  was  of  a  different  sample 
and  quality,  and  sent  from  Symans's  wharf,  and  not  from 
the  plaintiff's  house.     I  therefore  left  it  to  the  Jury  to  say, 
whether  the  second  delivery  could  be  considered  as  a  sub- 
stitution of  the  five  sacks  that  were  first  delivered;  and 
they  found  that  it  was  not:  and  they  were  fully  warranted 
in  so  doing  by  the  evidence  of  one  of  the  Witnesses,  who 
stated,  that  he  and  the  plaintiff  had  furnished  ten  sacks 
to  Taylor f  on  their  own  risks;  and  yet  the  plaintiff  sought 
to  charge  the  defendant  on  bis  guarantie,  although  the  se- 
cond delivery  of  the  five  sacks  of  flour  was  not  in  exchange 
for  or  in  substitution  of  the  first.  ^ 

Mr.  Justice  Park. — ^As  the  plaintiff  only  sought  to  re- 
cover 17/.  10^.,  being  the  amount  of  five  sacks  of  flour, 
Ae  motion  to  set  aside  the  verdict  can  only  be  supported 
on  the  ground  of  a  misdirection  by  my  Lord  Chief  Justice 
to  the  Jury;  and  I  thought,  at  the  time  of  the  application, 
that  .the  three  sacks  and  a  half  of  flour  were  sent  back  by 


639 


OftOTES. 


640  CASES  IN  mCHAKLMAS  TEEM^ 

1829.        Toyfor  to  the  plaintiff,  before  the  second  parcel  of  &9t 
^  ^  sacks  were  delivered*    If  that  had  been  so,  the  question 

would  have  beeOt  whether  the  delivery  of  the  latter  was  a 
substitution  of  the  former.  There  can  be  no  doubt  but 
that  the  first  delivery,  on  the  19th  November ,  was  made 
in  compliance  with  the  t^ms  of  the  defendant's  guarantie, 
and  he  would  have  remained  liable  to  the  plaintiff  for  the 
amount  of  five  sacks,  to  be  paid  for  by  Taylor  in  one 
month  from  that  day,  whether  they  had  been  delivered  at 
once,  or  at  different  times,  and  if  no  part  of  the  first  five 
sacks  had  been  returned,  the  defendant  would  have  been 
liable  for  their  amount.  But,  it  appears,  that,  on  the  21st 
oi  November  J  five  otheir  sacks  were  delivered  by  the  plain- 
tiff to  Taylor f  for  which  there  is  no  colour  to  charge  the 
defendant,  as  no  part  of  the  five  sacks  first  delivered  had 
been  then  returned,  the  three  sacks  and  a  half  not  having 
been  sent  back  until  the  S4tb,  the  remaining  sack  and  a 
half  having  been  consumed  by  Taylor.  If  he  had  com* 
plained  of  the  quality  of  the  flour  contained  in  the  first  five 
sacks,  in  the  first  instance,  or  returned  the  three  sacks  and 
a  half  before  the  other  five  sacks  were  sent,  it  would  have 
been  altogether  a  different  question. 

Mr.  Justice  Burrough* — The  defendant,  on  the  18th 
November  J  agreed  to  be  answerable  to  the  plaintiff  for  the 
amount  of  five  sacks  of  flour,  to  be  delivered  to  Taylor ^ 
payable  in  oiie  month;  and  as  five  sacks  were  ddivered  on 
the  following  day,  vix.  the  19th  November^  and  three  sacks 
and  a  half  were  returned  to  the  plaintiff  after  five  other 
sacks  had  been  supplied,  the  defendant  cannot  be  deemed 
answerable  for  them,  as  he  only  stipulated  for  the  payment 
of  five  sacks  one  month  after  delivery,  and  which  must  be 
taken  to  apply  to  the  five  sacks  first  delivered. 

Mr.  Justice  Gaseleb.-*!  am  of  the  same  opinion.    If 
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the  five  sacks  delivered  on  the  ZUt  November  bad  been  .1829. 
aent  in  lieu  of  the  first,  or  in  substitution  of  the  three  and 
a  half  returned  by  Taylor ^  the  case  would  have  been  al* 
together  different  The  first  five  sacks  were  delivered  on 
the  19th  November,  and  if  Taylor  had  kept  them  twen^* 
seven  days,  and  consumed  part,  and  returned  three  and  a 
half  to  the  plaintiff,  the  defendant  would  not  have  been  lia- 
ble for  flour  afterwards  supplied,  to  the  extent  of  another 
mondi,  as  the  credit  was  to  be  confined  to  one  month  from 
the  time  of  the  delivery  of  five  sacks. 

Rule  discharged. 


Sherwood  and  Another  v.  Taylor.  Monday, 

rai  Nov.  23nL 

j1  his  was  an  action  brought  by  the  plaintiffi,  builderst  The  puintifi 

to  recover  the  sum  of  S27/.,  the  balance  of  an  account  of  «n-eited  the  de- 
fendant for 
3l24sl.f  for  work  done  for  the  defendant,  who  had  con-  327^,  the  ai- 

tracted  with  the  plaintiffi  for  the  building  of  a  factory  in  o?^^u^ 

St,  George's  Fields.    The  defendant  tendered  the  plain-  tius  defendant 

*•  *  had  previoufly 

tiffs  250/.  in  cash  before  the  commencement  of  the  action,  tendered  %5ol 

but  the  plaintiffs  refused  to  accept  it,  and,  nine  days  af-  tiffs  refused  to 

terwards  arrested  the  defendant  for  the  alleged  balance  ^^^^^]l^ 

of  827t    The  defendant,  on  his  arrest,  deposited  that  ?*««"  >«  ^- 

*  ferenoe  were 

sum,  together  with  201.  for  costs,  with  the  Sheriff's  officer;  referred  to  an 
and,  at  the  trial  before  Lord  Chief  Justice  Tindal,  at  found  that  250iL 
fTesimmsier,  at  the  Sittings  afker  the  last  Term,  the  ac-  tR^ 't^*^ 
counts  appearing  to  be  complicated : — the  cause,  and  all  ^«^>  '^t  ^e 

.      ,./«  ,  ^1  defendant  waa 

matters  m  difierence,  were,  by  consent  of  the  parties,  re-  not  entitled  to 
ferred  to  an  arbitrator,  who  found  that  2B0L  only  was  due  ^^t^^/s  ol!!! 
to  die  plaintiffs.  Si^dirnotst^ 

that  the  arrest 

Mr.  Serjeant  Jones,  on  an  affidavit  of  these  facts,  on  a  or  that  he  was 
former  day  in  this  Term,  obtained  a  rule  calling  on  the  ^ii^^^ 


plaintiffs  to  shew  cause  why  the  defendant  should  not  be  »*>*«  ^  probable 

■^  cause. 
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1889.  allowed  hia  costs  under  the  statute  43  Geo.  3,  c  46,  s.  3, 
on  the  ground  that  the  plaintiffs  had  no  reasonable  or 
probable  cause  for  arresting  the  defendant  for  the  larger 
sum,  the  arbitrator  having  found  that  the  sum  tendered 
to  the  plaintiffs  before  action  brought  was  all  that  was 
due  to  them. 

Mr.  Serjeant  Wilde  now  shewed. cause,  and  submitted 
that  there  was  no  pretence  whatever  for  charging  the 
plaintiffs  with  having  acted  maliciously,  or  having  arrested 
the  defendant  for  the  alleged  balance  due  to  them  with- 
.out  any  reasonable  or  probable  cause;  and  unless  the  de- 
fendant could  maintain  an  action  against  the  plaintiffs  for 
a  malicious  arrest,  there  is  no  ground  for  this  applicaticxi. 
In  Turner  v.  Prince  (a),  the  defendant  was  arrested  for  I00£, 
and  paid  10/.  into  Court,  and,  at  the  trial,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  an  award ;  and  it  appear- 
ing before  the  arbitrator  that  there  was  a  complicated  ac- 
count between  the  parties,  he  afterwards,  on  investigating 
it,  directed  the  defendant  to  pay  the  plaintiff  20/.  beyond 
the  10/.  paid  into  Court;  and  the  Court  refused  to  allow 
the  defendant  his  costs  under  the  statute  43  Geo.  3,  as 
the  defendant  could  not,  under  these  circumstances,  sue 
the  plaintiff  for  maliciously  holding  him  to  bail.  Here, 
the  defendant  should  have  shewn  that  the  plaintiffs  had 
made  some  overcharges  in  the  account;  and  the  amount 
found  to  be  due  to  them  by  the  arbitrator  is  not  so  far 
short  of  the  sum  demanded  and  for  which  the  defendant 
was  arrested,  as  to  induce  the  Court  to  assume  that  there 
was  no  reasonable  or  probable  cause  for  the  arrest*  The 
defendant  himself  must  have  doubted  as  to  the  amount 
due  to  the  plaintiffs,  if  not,  he  would  have  paid  the  sum 
tendered  into  Court,  which  the  plaintiffs  might  then  have 

(a)  2  Moore  &  Payne,  306. 
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been  induced  to  take  out,  rather  than  meur  the  expense         1B39. 
of  going  down  to  trial. 

Mr.  Serjeant  Jones^  in  support  of  his  rule. — ^The  eX"* 
press  object  of  the  statute  was  to  prevent  arrests,  where  a 
plaintiff  has  no  reasonable  or  probable  cause  to  hold  a  de« 
fendant  to  bail  for  the  amount  of  the  sum  alleged  to  be  due 
at  the  time  of  the  arrest,  and,  as  the  defendant  actually  ten- 
dered the  precise  sum  found  by  the  arbitrator  to  be  due  to 
the  plaintiffs,  they  had  no  reasonable  or  probable  cause  for 
holding  the  defendant  to  bail  for  the  larger  sum.  In  Drone" 
field  V.  Archer  (o),  where,  in  an  account  between  the  plain-< 
tiff  and  the  defendant,  there  were  items  clearly  due  on  both 
aides,  the  Court  held  that  it  was  an  arrest  without  reasonable 
or  probable  cause  within  the  statute,  if  the  plaintiff  arrest-^ 
ed  and  held  the  defendant  to  bail  for  the  amount  due  to  the 
plaintiff,  without,  at  the  same  time,  giving  the  defendant 
credit  for  the  items  due  on  the  other  side  of  the  accoimt, 
for  that  he  ought  only  to  have  held  the  defendant  to  bail 
for  the  admitted  balance: — and  although  it  was  there  urged 
that  there  was  reasonable  cause  for  the  arrest,  and  that 
the  set-off  was  not  material,  because  the  statute  of  set-off 
was  not  compulsory,  and  the  plaintiff  could  not  be  certain 
whether  the  defendant  would  set  off  the  debt  due  to  him, 
yet  the  Court  said,  that  the  effect  of  the  statute  of  set-off 
is  to  make  th6  balance  really  due  the  debt  for  which  the 
arrest  ought  to  be  made;  that,  although  the  defendant 
was  not  bound  to  set  off  the  debt  due  to  him,  it  was  a  very 
good  reason  why  the  plaintiff  should  be  allowed  to  include 
in  his  declaration  the  whole  sum  due  to  him;  but  it  was 
no  ground  for  contending  that  a  party  should  thus  be  de- 
prived of  his  liberty. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 

[fl)  5  Barn.  &  Aid,  513;  S,  C.  1  Dow.  &  Ryl.  76. 
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1639.  rule  ougbt  to  be  discharged.  The  statute  4S  Geo.  S,  c 
46t  8. 3,  directs,  that  where  the  plaintiff  shall  not  recover 
the  amount  of  the  sum  for  which  the  defendant  shall  have 
been  arrested,  he  shall  be  allowed  his  costs  of  suit,  pro- 
vided that  it  shall  be  made  appear  to  the  satisfaction  of 
the  Court  in  which  the  action  is  brought,  upon  motion, 
founded  on  affidavit,  that  the  plaintiff  had  not  any  reason* 
able  or  probable  cause  for  causing  the  defendant  to  be 
arrested  and  held  to  special  bail  in  such  amount.  It  has 
been  contended,  on  the  part  of  the  defendant,  that,  accord- 
ing to  the  true  meaning  of  the  statute,  the  question  is, 
whether,  under  aB  the  circumstances,  the  plaintiffs  had  a 
reasonable  or  probable  cause  to  hold  the  defendant  to  bail 
for  the  sum  alleged  to  be  due  to  them  as  the  balance  of 
their  account;  and  that  if  it  were  unreasonable  to  arrest 
the  defendant  for  that  sum,  he  is  entitled  to  his  costs. 
But  the  construction  which  has  been  put  upon  the  statute, 
and  which  appears  to  me  to  be  consistent  with  the  mean- 
ing of  the  Legislature  at  the  time  it  was  passed,  is^  that  if 
a  defendant  be  held  to  bail  for  a  much  larger  sum  than 
that  which  is  ultimately  found  to  be  due  to  the  plaintiff, 
the  Court  may  be  called  upon  to  interfere  and  assist  the 
defendant.  But,  eveii  in  that  case,  the  labouring  oar  is 
thrown  on  the  defendant,  and  he  must  either  shew  that 
die  sum  for  which  he  was  arrested  was  not  due,  or  that 
the  plaintiff  had  no  reasonable  or  probable  cause  for  hold- 
ing him  to  bail  for  that  amount.  The  main  object  of  the 
statute  was,  that,  instead  of  compelling  the  defendant  to 
resort  to  an  action  for  a  maBcious  arrest,  he  might  be  sav- 
ed the  expense  and  inconvenience  of  such  action,  and  ob- 
tain a  more  speedy  redress  by  an  appBcation  to  the  Court. 
Still,  the  proof  must  be  the  same,  for  the  defendant  must 
shew,  to  the  satisfaction  of  the  Court,  upon  affidavit,  that 
he  had  been  held  to  bail  without  any  reasonable  or  pro- 
bable cause.  So,  in  an  action  for  a  malicious  arrest,  the 
Judge  and  Jury  must  be  satisfied  of  that  fact.    Now,  it 
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does  not  appear  to  me  that  the  affidavit  in  support  of  this  1829 
application  is  sufficient  to  shew  us  that  the  plaintiffs  bad 
no  reasonable  or  probable  cause  for  arresting  the  defend* 
ant  for  the  sum  for  which  he  was  held  to  bail.  He  does 
liot  deny  that  327/.  was  due^  and  he  actually  tendered 
250/.,  so  that  he  must  have  considered  that  sum  to  have 
been  owing  to  the  plaintiffs,  at  all  events.  Besides,  he  de- 
clined paying  it  into  Court.  The  plaintiffs,  therefprci 
might  reasonably  suppose,  that  he  had  tendered  too  little, 
and  were  justified  in  seeking  to  recover  the  whole  of  their 
demand.  By  the  terms  of  the  submission,  all  matters  in 
difference,  aa  well  as  the  cause^  were  referred  to  the  arbi- 
trator. But  it  has  been  pressed  on  the  Court,  thi^t  the  de- 
fendant has  shewn  that  he  was  arrested  without  probable 
cause,  as  he  had  actually  tendered  to  the  plaintiffs,  previ- 
ously to  the  commencement  of  the  action,  the  precise  sum 
which  was  found  to  be  due  by  the  arbitrator.  If  that  were 
80,  the  statute  would  give  every  defendant  his  costs  where 
he  had  been  arrested,  and  the  plaintiff  had  recovered  a 
verdict,  after  a  tender  of  part  of  the  sum  alleged  to  be  due. 
But  the  statute  only  meant  to  relieve  a  defendant  where 
there  was  no  reasonable  or  probable  cause  for  arresting 
him  for  the  amount  for  which  he  was  held  to  bail.  Here, 
for  any  thing  that  appears  to  the  contrary,  the  plaintiffs 
might  honestly  have  believed  that  the  defendant  was  in- 
debted to  them  in  the  sum  for  which  they  caused  him  to 
be  arrested.  It  was  the  alleged  balance  of  an  account 
which  at  first  amounted  to  3124/.,  and  the  defendant  has 
not  denied  that  such  balance  was  due,  but  merely  stat- 
ed, that  he  tendered  a  lesser  sum  to  the  plaintiffs,  but 
which  they  refused  to  accept. 

Mr.  Justice  Park. — The  statute  was  kindly  intended  to 
benefit  persons  who  might  be  maliciously  arrested  or  held 
to  bail  without  any  reasonable  or  probable  cause,  but  it 
has  caused  a  source  of  continual  litigation.   The  principle 
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1829. 


applicable  to  it  has  long  been  established ;  and  I  fhlly  con* 
cur  with  the  exposition  so  ably  laid  down  by  my  Lord 
Chief  Justice;  and  die  defendant  should  certainly  have 
shewn  us  that  the  plaintiffs  had  no  reasonable  or  probable 
cause  for  arresting  him  for  the  sum  for  which  he  was  held 
to  bail. 

Mr.  Justice  Burrouoh  concurred  (a). 

Rule  discharged. 

{a)  Mr.  Justice  Gatelee  was  absent,  being  indisposed. 


Monday, 
Nov.2Zrd. 

A  paper,  pur- 
porting to  be 
an  order  of  ad- 
judication under 
the  tut  7  Geo. 
4,  c.  57,  for  the 
discharge  of  an 
insolvent  debtor 
it  sufficient  evi- 
dence  of  such 
dtscfaaige,  if  it 
be  proved  to 
have  been  seal- 
ed with  the  seal 
of  the  Insolvent 
Debtor's  Court 


NoRTHAM  r.  Latouchb. 

T^HIS  was  an  action  brought  by  the  plaintiff,  as  indorsee 
and  holder  of  a  bill  of  exchange  for  1000/.,  against  the  de- 
fendant as  the  acceptor.  The  defendant  pleaded  his  dis- 
charge under  the  Insolvent  Debtor's  Act,  7  Geo.  4,  c.  57* 
At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guild- 
hallf  at  the  last  Sittings  in  this  Term,  the  defendant,  in 
support  of  his  plea,  gave  in  evidence  certified  copies  of 
his  petition  and  schedule,  and  produced  a  document,  which 
purported  to  be  the  original  order  of  adjudication  for  the 
discharge  of  the  defendant,  under  the  seal  of  the  Insolvent 
Court.    The  Jury  found  a  verdict  for  the  defendant. 

Mr.  Serjeant  Russell  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had ;  and 
submitted,  that  the  original  order  of  adjudication  re- 
mained in  the  custody  of  the  officer  of  the  Insolvent 
Debtor's  Court,  and  that  it  was  not  sufficient  to  prove 
that  the  seal  affixed  to  the  document  produced  was  the 
seal  of  that  Court,  without  also  shewing  that  the  officer 
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had  certified  that  it  was  a  true  copy,  of  the  order;  for  the      ^  1829. 
76th  section  of  the  statute.?  Geo,  4,  c.  57»  enacts,  **  that  the 
proper  officer  of  the  Court  for  the  relief  of  insolvent  debt"* 
era  sbaU,  on  the  reasonable  request  of  any  prisoner,  or  any  of 
hifl  creditors,  or  his  or  their  attorney,  produce  and  shew  to 
such  prisoner,  creditor,  or  attorney,  at  such  times  as  the 
Court  shall  direct,  the  petition,  schedule,  order  qfadjudi' 
cation,  and  all  other  orders  and  proceedings  made  and  had 
in  the  matter  of  such  prisoner*s  petition,  and  all  books, 
papers,  &c.,  and.  permit  him  or  them  to  inspect  and  exa- 
mine the  same;  and  shall  provide  for  any  such  prisoner, 
creditor,  or  attorney,  requiring  the  same,  a  copy  or  copies 
of  such  petition  and  schedule,  or  of  such  part  thereof  as  shall 
be  so  required;  and  that  a  copy  of  such  petition,  schedule, 
order,  and  other  orders  and  proceedings,  purporting  to  be 
signed  by  the  qfficer  in  whose  custody  the  s^e  shaH  be,  or 
his  deputy,  certifying  tkesatne  tobea  true  copy  o{  such  peti- 
tion, schedule,  order ^  or  other  proceeding,  and  sealed  with 
th^  seal  of  the  said  Court,  shall,  at  all  times,  be  admitted  in  all 
Courts  whatever,  as  sufficient  evidence  of  the  same,  with- 
out any  proof  whatever  given  of  the  same,  further  than  that 
the  same  is  sealed  with  the  seal  of  the  said  Court  as  afore- 
said."    Now,  the  document  in  question,  which  was  said  to 
be  the  original  order  of  adjudication  for  the  discharge  of 
the  defendant,  could  not  have  been  so,  as  it  was,  or  ought 
to  have  been,  filed  with  the  proper  officer  of  the  Insolvent 
Debtor's  Coiurt ;  and  if  it  were  a  copy,  it  was  not  admissible 
in  evidence,  unless  the  signature  of  the  officer  were  prov- 
ed, or  he  had  certified  that  it  was  a  true  copy  of  the  order, 
as  well  as  that  it  was  sealed  with  the  seal  of  the  Court. 

Lord  Chief  Justice  Tindal. — The  document  in  question 
was  produced  by  the  clerk  of  the  papers  of  the  King's 
Bench  prison,  who  stated,  that  he  saw  it  sealed  by  the  of- 
ficer of  the  Insolvent  Debtor's  Court,  and  that  the  seal  im- 
pressed on  it  was  the  proper  seal  of  that  Court;  and  it  ap- 

VOL.  Iff.  u  u 
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peared,  on  the  face  of  it,  to  be  an  <»der  of  adjadicatkm  for 
the  defendant's  dischaxge,  and  the  plaintiff  was  named  as  a 
creditor  in  the  schedule.  There  can  be  no  doubt  but 
that  the  defendant  had  duly  obtained  his  discharge;  and, 
with  respect  to  the  document  in  question^  there  might 
bare  been  duplicate  originalsi  in  which  case,  the  one  would 
be  equally  Talid  as  the  other. 

Mr.  Justice  Park* — The  cimstant  practice  at  chambers 
is  to  produce  a  copy  of  the  petition  and  schedule  of  the 
inaolveat,  and  also  the  order  of  adjudication  for  his  dis- 
charge under  the  seal  of  the  Court;  and  I  haye  always 
understood  that  to  be  sufficient  to  shew  that  he  had  been 
duly  discharged,  without  requiring  any  fiirther  proof,  pro- 
vided that  the  demand  from  which  he  seeks  to  be  reliev- 
ed, as  well  as  the  name  of  the  creditor,  be  inserted  in  the 
schedule* 

Mr.  Justice  Burrough  concurring  (a) — 

Rule  refused. 

(a)  Mr.  Justice  Goidee  was  absent. 


2Yf^^^^      Sir  John  Tyrell,  Bart.  v.  John  Tyrbll  Jennbr,  sued 
Nm.  24M.  with  the  late  Archbishop  of  Canterbury. 

In  fum  impe-  ThIS  was  a  quoro  impedit.    The  defendant  Jenner  was 

diLtht  plaindff       ,  ,    .  -r 

•aed  out  a  writ   a  lunatic,  and  m  confinement  at  a  private  road-house  at 

of  fummoni 
again«t  the  de- 
fendant, to  which  the  Sheriff  returned  mML  A  writ  of  atUehment  was  then  issued,  which  ledted 
that  the  defendant  had  been  summoned  to  appear  on  the  day  the  writ  of  summons  was  noade  re- 
turnable. The  attaehment  was  alio  retonied  mhiL  The  plaintiff  then  issued  a  dtfsfrw^M  into 
Keni,  (where  the  church  was  situate),  with  a  direction  to  the  Sheriff  to  return  fia^  bona,  A  te*- 
latum  distringas  was  then  issued  into  Middlesext  (where  the  defendant  resided),  by  which  the  Slie- 
rlff  was  directed  to  levy  40s.  The  plaintiff  afterwards  entered  up  judgment  for  defeult  of  the  de- 
fendant's appearance: — Held,  that  the  whole  of  the  proceedings  subsequent  to  the  writ  of  sum- 
mons were  irregular,  as  the  attachnaflnt  radted  that  the  defendant  had  been  summon wi,  when  hi 
feet  he  had  not. 

It  seems,  that  if  the  defendant  in  ^wore  iwspedit  be  a  lunatic,  the  action  is  properiy  brought 
against  him  and  not  against  his  committee. 


JeMNER. 
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Moxitm^  in  the  county  of  Middlesex,  and  was  entitled  to         1829. 
the  advowson  or  right  of  presentation  to  two  churches  or       xyrbll 
benefices,  the  one  in  the  county  of  Essex,  the  other  at 
Midley,  in  Kent,  the  right  of  presentation  to  the  latter  of 
which  the  plaintiff  claimed »  and  sought  to  obtain  by  this 
suit.  On  the  17th  July,  ISiiS,  a  writ  of  summons  was  sued 
out  against  the  defendant  Jenner,  returnable  on  the  morrow 
of  All  Souls,  in  Michaelmas  Term,  in  that  year ;  and  on  the 
22nd  of  August  following,  a  copy  of  the  writ  of  summons 
was  sent  to  the  attorney  of  the  committee,  who  had  been 
appcnnted  to  act  for  the  defendant  Jenner*    To  this  writ, 
the  Sheriff  returned  nihil; — non  est  inventus; — and  nulla  ec^ 
clesia,  there  being  no  church  in  the  parish.    A  writ  of  at- 
tachment, tested  on  the  S8th  day  of  November,  18S8,  re* 
tumable  on  the  morrow  of  the  Purification^  {February  G^, 
1829),  and  reciting  that  the  defendant  Jenner  had  been 
summoned  to  appear  on  the  morrow  of  All  Souls,  was  is- 
sued into  Kent,  to  which  the  Sheriff  returned  nihil,  and 
nan  est  inventus.    A  writ  of  distringas,  or  grand  distress, 
was  next  issued  into  Kent,  tested  the  6th  February,  1829, 
returnable  in  fifteen  days  of  Easter,  to  which  the  Sheriff 
returned  nulla  bona,  he  having  been  directed  to  do  so  by 
the  plaintiff's  attorney.    A  writ  of  testatum  distringas  was 
afterwards  issued  into  Middlesex,  tested  on  the  6th  May, 
1829,  returnable  in  five  weeks  of  Easter,  {May  27th)  by 
which  the  Sheriff  was  required  to  distrain  the  defendant 
Jenner,  by  all  his  goods,  lands  and  chattels,  and  to  keep 
them  until  a  further  writ  issued,  and  to  have  his  body. 
The  plaintiffs  attorney  also  directed  the  Sheriff  to  levy 
forty  shillings  under  this  writ,  and  to  which  he  returned 
distrinxi.    On  the  29th  May,  1829,  the  plaintiffs  attor- 
ney served  a  notice  in  writing  on  the   attorney  of  the 
defendant  Jenner's  committee,  that  in  case  of  default  of 
Jenner's  appearing  to  the  writ  of  distringas  at  the  re- 
turn thereof,  the  plaintiff  would  cause  an  appeaxance  to 
be  entered  for  him:   and  on  the  26th  June  following, 

uu2 
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1829.  the  plaintiff's  attorney  served  another  written  notice  on 
the  attorney  of  the  defendant's  committee;  that,  in  conse- 
quence of  the  defendant's  not  haying  appeared,  judgment 
had  heen  entered  up,  and  that  a  writ  of  inquiry  was  about 
to  be  issued. 

Mr.  Serjeant  Wilde,  on  an  affidavit  of  these  fMJCts,  in 
the  last  Term,  obtained  a  rule  nUi  that  this  judgment 
might  be  set  aside  for  irregularity;— on  the  grounds,  that 
the  defendant  Jetmer  had  never  been  served  with  the  sum- 
mons  required  by  the  statute  of  Marlbridge,  5St  Hen.  S, 
c  IS,  nor  personally  served  with  a  summons  to  appear,  ac« 
cording  to  the  pronsions  of  the  statute  7  &  8  Geo.  4,  c. 
71,  the  5th  section  of  which  enacts — '^That,  in  all  cases 
where  the  plaintiff  shall  proceed  by  original  or  other  vrrit, 
and  summons  or  attachment  thereupcm,  in  any  action  at 
law,  against  any  person  or  persons  not  having  privilege  of 
Parliament,  no  writ  of  dUtringw  shall  issue  for  default  of 
appearance,  but  the  defendant  or  defendants  shall  be  serv- 
ed personally  with  the  summons  or  attachment,  at  the 
foot  of  which  shall  be  written  a  notice,  informing  the  de- 
fendant or  defendants  of  the  intent  and  meaning  of  such 
service,"  according  to  the  form  pointed  out  by  that  secti(m. 
As,  therefore,  the  defendant  had  not  been  duly  summoned, 
the  whole  of  the  process  subsequent  to  the  original  writ  of 
summons  was  irregular,  and  the  writs  of  distringas  w^e 
improperly  issued. 

The  learned  Serjeant  also  objected,  that  the  plaintiff 
should  have  proceeded  against  the  committee  of  the  de- 
fendant JenneTf  he  having  been  declared  a  lunatic  pre- 
viously to  the  commencement  of  this  suit. 

Mr.  Serjeant  Stephen,  (and  Mr.  Serjeant  Russell  was 
with  him),  on  a  former  day  in  this  Term,  shewed  cause. — Al- 
though the  defendant  Jenner  was  found  to  be  a  lunatic  pre- 
viously to  the  commencement  of  this  suit,  yet  his  committee 
was  not  appointed  or  constituted  until  afterwards ;  and  as 
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the  attorney  of  the  committee  had  a  copy  of  the  original  writ 
of  aummons  served  on  him,  and  also  a  notice  requiring  an 
appearance  to  be  enteredfor  the  defendant; — as  he  neglect- 
ed to  do  so,  the  plaintiff  was  entitled  to  sign  judgment. 
The  comnuttee  had  done  no  act  to  disturb  the  plaintiflTs 
right  to  present  to  the  living,  and  the  freehold  remained 
in  the  lunatic,  against  whom  the  suit  was  properly  com- 
menced. .  In  Cox  V.  Dawson  (a),  where  a  copyholder  for 
life  became  lunatic,  and  A.,  his  cousin,  sowed  his  land,- and 
afterwards,  the  lord  granted  the  custody  of  the  lunatic  to 
jB.,  and  A.  took  the  com  to  the  use  of  the  lunatic^  and  B. 
brought  trover  in  his  own  name;  the  Court  said,  that  the 
action  should  have  been  brought  in  the  name  of  the  luna- 
tic. In  Drury  v.  Fff/cA,  the  Court  said  {b) — ''  It  was  ruled 
that  a  lunatic  should  have  a  quareimpedit  in  his  own 
name;"  vrA  Beverley's  case(<?)  is  referred  to;  and,  in 
Bkwitts  case  (rf),  it  was  held,  that  a  committee  of  a  luna- 
tic cannot  make  leases,  nor  any  way  incumber  the  lunatic's 
estate,  without  special  order  of  the  Court.  So,  an  action 
of  ejectment  must  be  brought  in  the  name  of  the  lunatic, 
for  his  committee  is  but  a  bailiff,  and  has  no  interest  in  the 
land;  and,' in  Knipe  v.  P{$lmer{e)f  it  was  expressly  decid- 
ed, that  a  committee  of  a  lunatic  had  no  power  to  make  a 
lease. 

[The  Court  relieved  the  learned  Serjeants  from  pro- 
ceeding with  the  argument  on  this  point;  and  called  their 
attention  to  the  objection  raised  as  to  the  irregularity 
in  the  process,  previously  to  the  signing  of  judgment] 

The  proceedings  by  the  plaintiff  were  regular,  and  the 
defendant  Jenner  need  not  have  been  served  with  the 
summons,  as  in  a  personal  action.  In  Comyns's  Digest  {f)^ 
it  is  said,  that  the  process  in  quare  impedit  is  summons, 
attachment,  and  distress,  and,  by  the  common  law,  it  was 


(a)  Noy*8  Rep.  27.  (rf)  Ley,  47- 

(6)  Button,  16.  (€)  2  Wils.  ISO. 

(c)  4  Rep.  123.  (/)  Tit.  "  PUader,'*  (3  I.  1.) 
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1829.        distresB  infinite.     But  now,  by  the  statute  of  Marlbridge^ 
52  Hen.  3,  c.  12,  if  the  defendant  does  not  appear,  nor  cast 
an  essoin  on  the  first  distress,  or  before,  there  shall  be 
judgment  for  the  plaintiff,  and  a  writ  to  the  bishop,  though, 
upon  the  summons  or  panes  the  defendant  was  not  som- 
moned,  but  nihil  returned.  Although,  according  to  Brown- 
law  (a),  and  the  case  of  Searle  v.  Long  (i),  it  appears  that 
the  summons  must  be  served  on  the  defendant  person- 
ally,  or  at  the  church  door,  for  that  where  the  process 
is  so  fatal,  the  party  ought  to  be  duly  served;  yet,  in 
Viner's  Abridgment,  tit. ''  Summons  (e),"  it  is  said—''  In 
quare  impedit,  it  shall  not  be  to  the  person;''  and  11 
Hen.  6,  4,  is  referred  to,  and  the  same  authority  is  dted 
in  Rollers  Abridgment  (</).    Here,  the  Sheriff  made  a 
threefold  return  to  the  writ  of  summons,  one  of  which 
was   nan  est  inventus,  and  which  was  a  true  and  pro- 
per  return,  as  the   defendant  Jenner  was   continually 
residing  in  Middlesex,  and  it  would  have  been  irregular 
to  have  served  him  at  Hoxton,  before  a  testatum  dis- 
tringas had  been  issued  upon  the  distringas  into  Kent. 
Besides,  the  defendant  had  not  only  no  place  of  resi- 
dence in  Kent,  but  there  was  no  church  in  the  parish,  to 
the  door  of  which  the  summons  could  be  affixed,  nor  could 
the  Sheriff  make  proclamation,  or  go  to  the  church  to  seise 
the  profits.    The  statute  52  Hen.  3,  c.  12,  enacts  '*  that,  in 
a  plea  of  quare  impedit,  if  the  disturber  come  not  at  the 
first  day  that  he  is  summoned,  nor  cast  no  essoin,  then  he 
shall  be  attached  at  another  day;  at  which  day  if  he  come 
nbt,  nor  cast  no  essoin,  he  shall  be  distrained  by  the  great 
distress  given  by  that  statute;  and  if  hecomenotthen^ — by 
his  default  a  writ  shall  go  to  the  bishop  of  the  same  place, 
that  the  claim  of  the  disturber  for  that  time  shall  not  be 
prejudicial  to  the  plaintiff;  saving  to  the  disturber  his  right 
at  another  time,  when  he  will  sue  therefore,"    And  Lord 


(«)  Vol.  1.  p.  158.  (c)  A.  pL  1. 

(6)  2  Mod.  266.  [d)  Vol.  2,  pa^fe  486. 
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Cote,  in  his  reading  upon  this  statute,  and  comHienting  on        1889. 
the  words — "  summonHus/tterit/'  says  (a) — '*  Put  the  case, 
thalj  upon  the  Bununons,  the  defendant  is  retimed  nihil, 
and,  at  the  attachment  and  distress,  nihil  also,  this  case 
k  oat  of  the  letter  of  the  statute,  for  the  defendant  was 
nerer  summoned,  but,  it  is  said,  that  when  there  be 
two  mischiefs  at  the  common  law,  and  the  lesser  is  provid- 
ed fiar  by  express  words,  the  greater  shall  be  included 
widmi  the  same  remedy.    This  case  when  nikil  is  return- 
ed, is  the  greater  mischief,  for  he,  by  his  default,  shall 
lose  nothing,  but,  in  the  case  provided,  the  defendant,  by 
his  default,  shall  lose  issues,  and  the  law  intends  that  he 
wiU  rather  appear  than  lose  issues."    Lord  Coke  therefore 
considers  that  the  statute  applies  to  a  case  where  nihiU  are 
returned  according  to  the  fact,  as  here,  as  well  as  to  a  ease 
where  the  defendant  has  b^en  summoned;  and  in  this  case 
the  writ  of  summons  was  not  only  returned  nikH,  but  non 
est  inventus  also,  upon  which  the  attachment  was  regular- 
ly sued  out,  and  which  was  also  properly  returned  nihil f 
and  the  Sheriff  having  levied  under  the  testatum  distrin-- 
gas,  the  plaintiff  was  entitled  to  sign  judgment  for  want 
of  the  defendant's  appearance.     Although  his  committee 
had  notice  that  the  plaintiff  would  cause  an  appearance  to 
be  entered  for  the  defendant  in  case  he  neglected  to  do 
so;  yet  it  was  unnecessary,  and  ought  not  to  prejudice  the 
plamtiff,  as  it  was  clearly  given  by  mistake,  under  the  sta- 
tute 7  &  8  Geo.  4,  c.  71,  which  only  applies  to  personal 
actions,  as  its  object  was  to  regulate  the  practice  of  arrests 
upon  mesne  process ;  and ,  in  Everett  v.  Wharton  {b),  where, 
upon  process  by  cmginal  writ  against  a  member  of  Parlia- 
ment, the  notice  at  the  foot  of  the  summons  stated,  that, 
in  default  of  the  defendant's  appearance  on  the  return  day 
of  the  writ,  the  plaintiffs  would  cause  an  appearance  to  be 
entered  for  him;— it  was  held  not  to  be  a  sufficient  ground 

(a)  2nd  Instit.  124.  (b)  6  Mau.  &  Selw.  321. 
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1829.  of  objection  to  make  the  process  void.  Although,  thoe, 
the  process  was  sued  out  in  a  personal  action,  yet  the  no- 
tice in  this  case  could  not  affect  the  defendant  or  his  com- 
mittee,  as  he  was  already  in  default,  nor  could  it  vitiate 
the. former  proceedings;  and  the  case  of  Bioxam  ▼•  SWr- 
iee8{a),  is  an  authority  to  shew  that  the  testatum  distrimgas 
into  Middlesex,  was  regularly  issued.  There,  after  a  son- 
mons'and  distringas  issued  against  a  privileged  defendant 
in  the  county  where  the  action  was  hrought,  but  in  wliidi 
he  did  not  reside,  and  of  which  process  he  had  no  notice, 
and  noH  est  inventus  and  mdla  bona  were  returned;  it  was 
held  that  a  testatum  distringas  might  regularly  issueinto 
the  county  in  which  he  resided,  and  had  property,  widiout 
any  new  sinnmons  in  such  county.  Leutl^f,  the  SheriflPre- 
turned  nulla  ecclesia  to  the  writ  of  summons;  and,  in  Vmer's 
Abridgmeni{b\  in  treating  updn  the  statute  ZlEtuMbetk, 
c.  3,  S.2,  for  the  avoiding  of  secret  summons  in  realactionSy 
which  ordains  that  prodamation  of  the  summons  shall  be 
made  on  a  Sunday,  at  or  near  to  the  most  usual  door  of  the 
church  or  chapel,  or  the  town  or  parish  whereupon  the 
summons  was  made,  it  is  said  in  the  notes — ^'  But  if  tfaefe 
be  no  church  in  the  parish,  the  summons  by  the  common 
law  is  sufficient;  for,  it  was  not  the  intent  to  have  sum- 
mons at  the  church,  where  there  is  no  church; "  and'^au 
derson(fi)  is  referred  to  as  an  authority;  and  here,  it  ap- 
pears, that  there  was  no  church  in  the  parish,  at  the  door 
of  which  proclamation  could  be  made. 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Adams,  in  sup- 
port of  the  rule. — This  being  a  proceeding  in  quareimpe- 
dit,  which  is  a  mixed  action,  it  was  incumbent  on  the  plain- 
tiff to  proceed  in  the  course  pomted  out  by  law,  and 
the  process  should  be  regularly  sued  out,  and  duly  exe- 

(fi)  4  East,  162.  (6)  Tit.  "  SttrnwoM,"  (C.  3.) 

(f )  Page  278,  pi.  286. 
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cuted  Bs  required  by  the  statute  of  Marlbridge,  vix.  by  the         1829. 
great  distress ;  but  here,  the  plaintiff  gave  notice  to  the 
defendant's  conunittee,  that  he  should  cause  an  apipear- 
ance  to  be  entered  for  the  defendant,  in  case  he  made  de- 
iault  ■  The  case  of  Searle  v.  Long  (a)  appears  to  be  ex- 
pressly in  point.     There,  in  quare  impedit  against  two 
defendants,  they  appeared  to  the  summons  and  cast  an 
essoin.    Afterwards,  an  attachment  issued  for  their  not 
appearing  at  the  day,  and  so  process  continued  to  the 
great  distress,  which  being  returned,  and  no  appearance, 
judgment  final  was  ordered  to  be  entered  according  to  the 
statute  of  Marlbridge,  and  as  the  defendants  had  not  been 
summoned,  either  upon  the  attachment  or  the  great  dis- 
tress, the  Court  set  aside  the  judgment,  and  said — ''The 
design  of  the  statute  of  Marlbridge  was,  to  have  process 
duly  executed,  whidi,.if  it  were  executed  as  the  law  re* 
quires,  the  tenant  could  not  possibly  but  have  notice  of  it. 
For,  if  he  do  not  appear  upon  the  summons,  an  attachment 
goes  out;  that  is,  a  command  to  the  Sheriff  to  seize  his  bo- 
dy, and  make  him  give  sureties  for  his  appearance:  if  yet 
he  will  not  appear,  then  the  ^rea^  distress  is  awarded,  that 
is,  the  Sheriff  is  commanded  to  seize  the  thing  in  question: 
if  he  come  not  in  for  all  this,  then  judgmeni  fimd  is  to  be 
^ven.    Now,  the  bsue  of  this  process  being  so  fatal,  that 
the  right  of  the  party  is  concluded  by  it,  we  ought  not  to 
suffer  this  process  to  be  changed  into  a  thing  of  course. 
It  is  true,  the  defendant  here  had  notice  of  the  suit,  but 
he  had  not  such  notice  as  the  law  allows  him;  and  for  his 
fourching  an  essoin,  the  law  allows  it  him/'  Here,  the  plain- 
tiff's attorney,  instead  of  directing  nulla  bona  to  be  return- 
ed to  the  distringas  issued  into  Kentf  should  have  ordered 
the  Sheriff  to  have  taken  the  profits  of  the  living  under  the 
great  distress;  and  as  he  did  not  pursue  that  course,  the 
judgment  was  improperly  signed  ^  as  no  part  of  the  pro- 

(a)  1  Mod.  248. 
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1829.  0688  subseqimit  to  the  writ  of  summons  was  duly  exeeut- 
ed  accordbg  to  the  provisions  of  the  statute  of  Marltri^. 
At  all  events,  the  writ  of  attachment  was  irregular^  as  it  re- 
cited that  the  defendant  Jenner  had  been  summoned  to 
appear ;  whereas,  the  Sheriff  had  returned  nUM  and  nam  eH 
mvenitu  to  the  writ  of  summons,  and  the  plaintiff's  attor- 
ney merely  directed  the  Sheriff  to  levy  forty  shillings  un- 
der the  testatum  distringas  into  Middlesex,  which  was  a 
mere  nominal  issue,  and  not  made  in  pursuance  of  die 
great  distress. 

Mr.  Serjeant  Russell  observed,  that,  in  the  case  oiSearle 
V.  Long,  the  sureties  returned  upon  the  summons  were 
John  Doe  and  Richard  Roe,  and  the  defendant  produced 
an  affidavit,  which  stated  that  he  had  not  been  summoned, 
that  he  had  not  put  in  any  sureties,  and  that  he  did  not 
know  any  such  persons  as  John  Doe  and  Richard  Roe. 
Here,  however,  the  defendant  could  not  have  been  sum- 
moned in  Kent,  as  he  had  no  place  of  residence  there,  but, 
on  the  contrary,  was  confined  at  a  lunatic  asylum  in  Mid* 
dlesex. 

Cur.  adv.  pulL 

Lord  Chief  Justice  Timoal  now  delivered  the  judgment 
of  the  Court,  as  follows: — 

This  was  a  motion  for  setting  aside  a  judgment  which 
has  been  signed  for  the  plaintiff  in  quare  impedit,  upon 
the  ground  of  irregularity;  and  the  irregularity  complain- 
ed of  is,  that  the  defendant  was  never  served  with  the 
summons,  and  that  no  part  of  the  subsequent  process  has 
been  duly  executed. 

The  process  upon  a  quare  impedit  is  given  by  the  sta- 
tute of  Marlbridge,  52  Hen.  S,  c.  12,  in  the  terms  follow- 
ing:— **  And,  in  a  plea  of  quare  impedit,  if  the  disturber 
comes  not  at  the  first  day  that  he  is  summoned,  nor  cast  no 
essoin,  then  he  shall  be  attached  at  another  day,  at  which 
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day^  if  he  come  notf  nor  cast  no  eaaohii  then  he  shall  be        1829. 
distrained  by  the  great  distress  above  given;  and  if  he 
come  not  then,  by  his  default  a  writ  shall  go  to  the  Bishop 
of  the  same  place,  that  the  claim  of  the  disturber  for  that 
time  shall  not  be  prejudicial  to  the  plaintiffj"  &c. 

The  form  of  this  writ  of  grand  distress  appears  in 
the  Second  Institute  (a)  in  Lord  Coke's  reading  on  the 
statute  of  fPestminster  1st,  where  he  observes,  some^ 
what  quaintly — "  Grrand  distress — distrietio  magna^  is  so 
called,  not  for  the  quantity ^  for  it  is  very  short,  but  for 
the  quality,  for  the  extent  is  very  great,  for  thereby  the 
Sheriff  is  commanded,  ^*  quod  distringat  teneniem  ita 
quod  ipse,  neeaUqmsperipsum  ad  ea  manum  apponat,  da* 
nee  habuerit  aliud  preeeeptum,  et  quod  de  exitibus  eorun- 
dem  nobis  respondeat,  et  quod  habeat  corpus  ejus,  &c." 

Whilst,  therefore,  the  statute,  by  substitutmg  the  pro- 
cess by  grand  distress,  and  a  peremptory  judgment  on  de-  . 
fault  of  appearance,  instead  of  the  ancient  process  of  dis- 
tress infinite,  which  only  went  to  compel  appearance,  but 
gave  the  plaintiff  no  judgment,  did,  on  the  one  hand,  ma- 
terially benefit  the  plaintiff,  **  the  distress  infinite  being 
mischievous,"  as  Lord  Coke  says,  **  in  respect  of  the 
lapse;"  it  cannot  but  be  seen,  that  it  intended  on  the  other 
hand,  to  secure  to  the  defendant  legal  notice  of  the  action, 
by  the  due  execution  of  the  substituted  writ. 

Even  in  personal  actions,  no  judgment  could  be  signed 
against  the  defendant  for  default  of  appearance,  at  common 
law;  and  the  statute  12  Qeo,  1,  which  enables  the  plain- 
tiff to  api>ear  for  him,  in  order  to  proceed  to  judgment, 
expressly  provides,  that  there  shall  first  be  an  affidavit  of 
the  service  of  the  process.  If,  then,  such  proof  of  notice 
was  necessary  in  personal  actions,  before  a  judgment  by 
default  was  allowed,  we  may  safely  infer  that  the  statute 
of  Marlbridge  contemplated  an  equal  certainty  of  notice, 
and  intended  that  the  grand  distress  should  be  a  writ  ac- 

(fl)  Page  254. 
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1629.  tually  execiited  according  to  its  purport  and  directiqiis; 
and  accordingly,  in  the  case  of  Searle  y.  Lang  (a),  where 
the  defendant  had  appeared  once  on  the  sununoDs,  and 
cast  an  essoin,  but  afterwards  had  neither  been  summoned 
on  the  attachment  nor  the  great  distress,  but  noiiunal 
sun^monses  ha^  been  returned  on  the  process,  the  Court 
set  aside  a  judgment  by  default,  on  the  ground  that  the 
process  had  not  been  executed  as  the  statute  intended; 
observing,  that  the  issue  of  that  process  is  so  &tal,  that 
the  right  of  the  party  is  concluded  by  it,  and  that  they 
ought  not  to  suffer  it  to  be  changed  to  a  thing  of  course. 
Now,  the  process  which  has  been  sued  out  in  the  present 
case,  is  a  summons,- an  attachment,  a  process  of  grand 
distress  into  Keni^  and  aiesiatum  grand  distress  into 
MidMeaex.  The  summons  is  returned  nUiil^  and  admit- 
ting, according  to  the  doctrine  cited  from  the  Second  In- 
siitutei  that  an  attachment  may,  nevertheless,  be  ground- 
ed thereon,  the .  attachment  should  at  least  make  a  true 
recital  of  the  return  of  the  summons;  whereas, in  this  case, 
after,  the  return  of  nihil  has  appeared  upon  the  record, 
the  attachment  recites,  that  the  defendant  had  been  sum- 
moned to  appear  on  the. morrow  of  All  Sauls*  This 
alone  would  be  a  sufl^cient  irregularity  in  a  process  of 
this  description,  to  call  upon  us  to  set  it  aside.  The 
attachment  is  then  returned  mkil;  and  the  grand  dis- 
tress, although  it  is  sued  out  in  the  usual  form^  is  so 
far  from  being  intended  as  any  real  proceeding,  that  the 
plaintiff's  attorney  himself  treats  it  as  a  mere  matter  of 
form,  and  by  his  direction  the  Sheriff  makes  the  return  of 
nulla  bana  thereon;  and  the  testatum,  by  which  the  Sheriff 
is  required  to  distrain  the  defendant  by  all  his  goods,  lands, 
andchattels,  and  to  keep  them  until  a  further  writ  issues, 
and  to  have  his  body,  &c.,  is  thought  to  be  satisfied  by  a 
return,  that  the  Sheriff  has  distrained  him  by  issues  mere- 
ly nominaL    Indeed,  the  plaintifTs  attorney  treats  this 

(a)  1  Mod.  248. 
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second  writ  as  merely  formal,  as  he  only  directs  the  Sheriff        1829. 
to  levy  forty  shillings  thereon. 


Ttrcll 


We  thioky  thereforCi  that  the  process  of  the  Court  has  v. 


neither  been  regularly  issued  nor  properly  executed,  and 
although  the  defendant's  legal  advisers  had  knowledge  of 
the  proceedings,  as  they  had  in  the  case  above  referred 
to,  yet,  they  never  had  that  legal  notice  which  the  sta- 
tute of  Marlbridge  intended,  when  it  substituted  for  the 
dilatory  process  of  distress  infinite,  the  speedy  and  efiec* 
tual  process  of  the  grand  distress  and  final  judgment  in 
defiiult  of  appearance.  For  these  reasons,  we  think  that 
the  rule  ought  to  be  made — 

Absolute.    • 


Jenneh. 


Fielder  v.  Ray,  J''"±?i 

J.  HIS  was  an  action  of  assumpsii  for  work  and  labour  in  «n  action  for 

,  1  A  iiii.-tfv*.  •.  •      work  and  la- 

done  and  performed  by  the  plaintitt,  m  printing  certain  boor,  after  the 

caKco  and  cotton  goods  for  the  defendant.  ed"hi«^tth^ 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Otdld'  defendant  «iied 

a  witness,  who 

hail,  at  the  Sittings  after  the  last  Term,  it  appeared,  that  stated  that 
a  person  of  the  name  of  Aldrich  had  carried  on' the  busi*  a  contract  in 
ness  of  a  caUco  printer  at  Wandsworth,  and  that  the  de-  the^puiitiffw^ 
fendant  had  employed  him  to  print  certain  quantities  of  defendant, 

,  .  1  ™  ,  which  the  lat- 

cahco,  on  terms  ngreed  upon  between  them.    That,  short-  ter  produced, 

ly  afterwards,  and  whilst  the  work  was  in  progress,  the  ca-  J^mpedrthc*"* 

licoes  having  been  merely  prepared  for  printing,  Aldrich  ^^^if^^^ 

asMgned  his  business  and  factory  to  the  plaintiff,  who,  on  evidence  :-- 

taking  possession,  sent  a  circular  letter  to  the  persons  who  was  properly 

had  been  in  the  habit  of  employing  Aldrich,  informing  them  JJ^e*c^;t  ^^^nt- 

that  he  (the  plaintiff)  had  taken  the  lease  of  the  factory,  ed  a  new  trial 

on  payment  of 

and  that  he  intended  to  carry  on  the  business  in  future,  cosu,  in  order 

that  the  defend- 
ant might  have 
an  opportunity  of  producing  the  instrument  duly  stamped. 
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1829.  The  plaintiff  proved  that  the  greater  part  of  the  calicoes 
sent  by  the  defendant  to  Aldrich  were  printed  by  the 
plaintiff  after  he  had  succeeded  to  the  premises,  and  that 
when  they  were  finished,  he  caused  them  to  be  delivered 
to  the  defendant 

The  plaintiffs  agent  proved,  that,  in  a  conversation  be- 
tween him  and  the  defendant,  shortly  after  the  plaintiff 
took  possession  of  the  premises,  certain  terms  were  agreed 
upon,  by  which  the  calicoes  were  to  be  finished,  they  hav- 
ing been  only  prepared  for  printing  by  Aldrich,  at  the 
time  of  the  assignment  to  the  plaintiff. 

It  was  insisted  for  the  defendant,  that  his  contract  was 
with  Aldrich^  and  not  with  the  plaintiff,  whom  he  had  ne- 
ver retained,  and  that,  at  all  events,  the  defendant  could 
only  be  liable  for  the  work  done  by  the  plaintiff  after  the 
assignment  by  Aldrich;  and  a  witness  was  called,  who 
stated  that  the  defendant  had  refused  to  allow  the  work 
to  be  proceeded  with  by  the  plaintiff,  until  he  had  signed 
a  written  memorandum  or  agreement,  containing  the  terms 
on  which  the  printing  of  the  calicoes  was  to  be  completed. 
The  agreement  was  then  produced,  but,  as  it  was  not 
stamped,  it  was  objected,  on  the  part  of  the  plaintiff,  that 
it  could  not  be  read;  and  the  Lord  Chief  Justice  being  of 
opinion  that  the  objection  was  well  founded,  refused  to 
receive  the  instrument  in  evidencci  and  the  Jury  found  a 
verdict  for  the  plaintiff,  for  the  amount  of  his  demand. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  urn,  that  this  verdict  might  be  set  aside,  and 
a  new  trial  had,  or  a  nonsuit  entered,  on  the  grounds,  that  as 
there  appeared  to  have  been  a  written  agreement  between 
the  plaintiff  and  the  defendant,  as  to  the  terms  on  which 
the  calicoes  were  to  be  printed,  the  plaintiff  should  either 
have  required  its  production,  or  declared  upon  it;  and  that, 
vnthout  it,  there  was  no  evidence  of  a  contract  to  go  to  the 


Ray. 
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Jury ;  and  as  the  agreement  was  produced  by  the  defendant,         1829.  • 
and  appeared  to  be  in  writing,  the  plaintiff  ought  to  have      "    "  '  ^ 
been  nonsuited;  for,  in  Vincent  v.  Cole  {a),  it  being  shewn 
in  an  action  for  work  and  labour,  that  the  work  was  com- 
menced under  a  written  agreement,  Lord  Tenterden  was 
of  opinion  that  the  plaintiff  could  not  proceed  without 
producing  it,  and  directed  a  nonsuit;  and,  on  its  being 
proposed  by  counsel  that  his  Lordship  should  look  into 
the  agreement,  which  was  in  Court  unstamped,  to  see  whe- 
ther or  not  it  comprehended  the  item  sought  to  be  reco- 
vered, he,  on  a  motion  afterwards  made  in  banc  to  set 
aside  the  nonsuit,  observed,  that  the  inconvenience  of  such 
a  course  wouM  be  very  great,  as  it  might  impose  upon  a 
Judge  the  necessity  of  repeatedly  looking  through  a  long 
agreement,  to  see  whether  it  contained  provisions  applica- 
ble in  any  degree  to  fifty  or  sixty  items,  which  a  party 
claimed  to  recover  independently  of  it.     So,  here,  as  it 
was  shewn,  that  the  plaintiff's  claim  on  the  defendant  arose 
out  of  a  contract  which  had  been  reduced  into  writing,  he 
should  either  have  produced  it  himself,  or  called  on  the 
defendant  to  do  so,  and  not  have  induced  the  Judge  who 
presided  at  the  trial,  to  suppose  that  there  was  only  a  ver- 
bal contract  between  the  parties,  according  to  which  the 
work  was  to  be  performed. 

Mr.  Serjeant  TcMy  now  shewed  cause. — The  instrument 
in  question,  having  been  produced  by  the  defendant  after 
the  plaintiff  had  closed  his  case,  it  was  properly  rejected 
for  want  of  a  stamp;  and,  even  if  it  had  been  looked  at, 
it  might  not  relate  to  the  contract  on  which  the  action  was 
brought,  or  refer  to  the  terms  on  which  the  calicoes  were 
to  be  printed  and  completed  for  the  defendant.  The  case 
of  Vincent  v.  Cole  is  altogether  distinguishable  from  the 

(a)  I  Mood.  &  Malk.  257;  S,  C.  3  Car.  &  Payne,  48). 
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1829.  present,  as  there,  the  plaintiff*  called  the  defendant's  sar* 
veyor,  who  stated,  on  cross  examination,  that  the  work  had 
commenced  under  a  written  agreement.  The  plaintiflT, 
therefore,  might,  and  ought  to  have  produced  it«  but  here 
he  had  established  his  case  without  any  reference  having 
been  made  to  the  agreement;  for  he  proved  that  the  work 
was  done,  as  well  as  the  price  the  defendant  had  agreed  to 
pay  for  printing  the  calicoes,  and  that,  when  they  were  fi- 
nished, they  were  delivered  to  the  defendant  In  Reed^m 
Deere ^  Mr.  Justice  Liiiledale  said  (a) — **  If,  indeed ,  a  plain- 
tiff* gets  through  his  case,  without  giving  the  defendant 
any  opportunity  of  mentioning  the  written  agreement,  the 
latter  must  produce  it,  and  he  cannot  avail  himself  of  it« 
unless  it  be  duly  stamped." — And  in  the  late  case  of  The 
King  V.  The  Inhabitants  of  Rawden  (6),  upon  the  trial  of 
an  appeal,  the  appellant  having  proved  that  the  pauper 
'  occupied  a  tenement  of  10/.  per  annum,  and  paid  rent  and 
taxes  for  the  same ; — the  respondents,  in  order  to  shew  that 
the  pauper  was  not  the  sole  tenant,  attempted  to  prove  by 
parol,  that  the  premises  were  let  to  the  pauper  and  two 
other  persons;  but  the  witness,  on  cross-examination,  hav- 
ing stated  that  the  letting  was  by  a  written  instrument,  the 
Court  held  that  it  could  be  proved  only  by  the  production 
of  that  instrument. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — As  to  that 
part  of  the  work  which  was  done  for  the  defendant  under  his 
contract  with  Aldrich,  it  is  quite  clear,  that  theplamtiff'is 
not  entitled  to  recover;  and  as  the  printing  of  the  cottons 
was  completed  under  a  written  contract  between  the  plain- 
tiff and  defendant,  which  was  in  the  possession  of  the  latter, 
he  was  bound  to  produce  it.  The  plaintiff  should  have  re- 
quired its  production ;  and  as  there  was  an  express  contract, 

(a)  7  Bam.  &  Cress.  266.  (6)  8  Bam.  &  Cress.  708. 
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the  plaintiff  could  not  recover,  as,  if  the  work  were  done  un- 
der a  general  contract^  and  without  the  written  instrument, 
there  was  no  evidence  of  a  contract  to  go  to  the  Jury;  and 
If  the  plaintiff  had  proved  his  case  by  a  witness,  whom  the 
defendant  had  afterwards  shewn  to  have  been  interested, 
his  testimony  could  not  avail.  Although  the  plaintiff  had 
proved  his  case,  yet,  as  the  defendant  shewed  that  there 
was  a  contract  in  writing,  it  is  immaterial  whether  it  appear- 
ed on  the  cross-examination  of  one  of  the  plaintiff's  witnesses, 
or  in  the  evidence  adduced  for  the  defendant.  In  Reed 
V.  Deere f  the  plaintiff  declared  upon  two  written  agree- 
ments, by  the  second  of  which,  variations  were  made  in  the 
first,  and  there  were  also  counts  upon  each  separately ;  and  it 
appeared,  when  both  the  instruments  were  produced  in  evi- 
dence by  the  plaintiff,  that  the  first  only  was  stamped;  and 
it  was  held,  that  the  second  could  not  be  read  in  evidence 
to  support  the  plaintiff's  case,  but  that  it  might  be  looked 
at  in  order  to  ascertain  whether  the  first  was  altered  by  it; 
and  that,  therefore,  the  plaintiff  could  not  exclude  the  se- 
cond agreement,  and  proceed  upon  the  count  setting  out 
the  first  only.  That  case  is  altogether  distinguishable  from 
the  present,  and  Mr.  Justice /Ib/roycf  there  said(a) — *'  It  has 
been  urged,  that  the  new  agreement  could  not  be  received 
in  evidence  at  all,  either  for  or  against  the  plaintiff.  But, 
although,  under  such  circumstances,  the  Court  cannot  no- 
tice the  particulars  of  the  agreement,  it  may  take  notice 
that  an  agreement  has  been  made  relating  to  the  subject 
matter  of  the  action.  It  is  every  day's  practice,  when  a 
witness  gives  parol  evidence  of  a  contract,  to  ask  whether 
it  was  reduced  into  writing?  If  he  says  it  was,  the  Court 
must  take  notice  of  the  existence  of  that  writing,  and 
require  it  to  be  produced.'*  So,  here,  when  the  de- 
fendant's witness  said,  that  there  was  an  agreement  in 
writing,  the  Court  was  bound  to  take  notice  of  its  ex- 
iBlence,  as  it  was  actually  produced  by  the  defendant, 
although  it  was  not  stamped.  The  case  of  The  King  v. 
(a)  7  Barn.  &  Cress.  266. 
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1929.  The  Inhabitants  of  Rawden  was  decided  upon  an  appeal 
against  an  order  of  Justices  for  the  removal  of  a  pauper 
and  his  family;  and  the  respondents  relied  upon  a  differ- 
ent  contract  thaq  that  proved  by  the  appellant;  and  Mr. 
Justice  Bayley  said  (a) — **  There  can  be  no  doubt  that 
a  party  may,  by  keeping  out  of  view  a  written  instrument, 
make  out  by  parol  testimony  a  primd facte  case  of  tenancy, 
and  that  it  then  lies  on  the  opposite  party  to  rebut  the.j>rv- 
md  facie  case  so  made  out."  This  the  present  defendant 
did)  when  he  proved  that  there  was  an  agreement  in  writ- 
ing, and  it  is  immaterial  in  what  stage  of  the  cause  it  was 
produced;  and  the  case  of  Vincent  v.  Cole  is  expressly  in 
point,  to  shew,  that  when  the  defendant  proved  that  the 
work  was  done  by  the  plaintiffunder  a  written  contract,  the 
contract  should  have  been  looked  at,  in  order  to  see  whe- 
ther or  not  it  applied  to  the  subject  matter  of  the  action. 

Lord  Chief  Justice  Tindal. — An  application  has  been 
made  for  a  new  trial  in  this  case,  on  two  grounds-^rx^, 
that  there  was  no  evidence  of  a  contract  between  the  plain- 
tiff and  the  defendant,  or,  at  all  events,  not  sufficient  evi- 
dence of  a  contract  to  go  to  the  Jury — and  secondly ,  that 
a  written  document  which  was  tendered  in  evidence  on  the 
part  of  the  defendant,  but  which  was  rejected  for  want  of 
a  stamp,  should  have  been  received,  in  order  to  shew  that 
the  plaintiff  had  agreed  in  writing  to  do  the  work  on 
certain  terms,  which  differed  from  those  the  plaintiff 
had  proved,  and  would  therefore  have  been  a  ground 
for  a  nonsuit.  With  respect  to  the  first  objection,  the 
agent  of  the  plaintiff  proved  a  conversation  between  him- 
self and  the  defendant,  before  the  execution  of  the  memo- 
randum or  agreement  in  question,  as  to  the  terms  on 
which  certwi  calicoes  were  to  be  printed,  which  were 
sent  to  the  factory  whilst  it  was  in  the  occupation  of  Al- 
drich.  It  appeared,  that  the  plaintiff  took  possession  in 
January  f  18^,  when  he  issued  a  circular  letter  to  .each  of 
(a)  8  Bam.  &CreBs.  710. 
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Aldrich*9  ^Eoployers;  and  the  witness  stated,  that,  shortly  *       1829. 
afterwards,  the  conversation  took  place  as  to  the  prices  to 
be  chaiiged,  and  the  terms  on  which  the  defendant's  cali- 
ddes  were  to  be  printed.     They  were  sent  to  Aldrich  whilst 
be  occupied  the  prenlises,  and  the  greater  part  of  them 
were  finished  by  the  plaintitf ;  for  it  appeared  that  only  the 
eharge  of  threepence  per  piece  was  incurred  for  preparing 
tbe  calicoes  during  the  time  Aldrich  occupied  the  pre- 
nuses,  but  that  five  shillings  per  piece  was  payable  to  the 
plaintifi*  for  the  work  done  by  him  after  he  took  posses* 
aion*     I  was  therefore  of  opinion,  that,  although  there 
might  have  been  a  previous  contract  between  the  defend- 
ant and  Aldrich  as  to  the  price  for  which  the  calicoes  were 
to  be  printed,  still,  as  there  was  some  evidence  of  a  subse- 
quent cootiact  with  the  plaintiff*,  it  was  a  question  for  the 
Jury,  to  say  whether  such  contract  existed  or  not;  and  as 
the  plaintifi*  proved  the  delivery  of  the  goods  to  the  de- 
fendant, after  the  work  was  completed,  I  think  they  were 
warranted  in  finding  in  the  affirmative. 

With  respect  to  the  second  objection: — after  the  plaintiff 
had  closed  his  case,  the  defendant  proved,  by  one  of  his 
witnesses,  that  there  was  a  contract  in  writing  between 
him  and  the  plaintifi^  as  to  the  terms  on  which  the  work 
was  to  be  done.  Upon  which,  the  defendant's  coupsel  in- 
sisted that  he  had  a  right  to  stop  there,  and  that,  having 
proved  that  there  was  a  written  contract,  the  plaintiff  ought 
to  have  produced  it  On  the  best  consideration  I  have 
been  able  to  give  this  point,  I  think  that  the  defendant 
was,  in  that  stage  of  the  cause,  bound  to  prove  the  exist- 
ence of  the  agreement,  by  producing  it  properly  stamped, 
and,  as  he  failed  to  do  so,  I  thought  it  could  not  be  re- 
ceived in  evidence.  But,  it  has  been  said,  that,  if  it  be 
«hewn  that  a  contract  is  in  writing,  it  makes  no  difier- 
ence  whether  its  existence  be  proved  on  the  cross-examin- 
ation of  the  plaintiff's  witnesses,  or  on  the  examination  in 
chief  of  those  of  the  defendant.     But  if,  on  the  .testimo- 
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_|^^^  ny  of  one  of  the  plaintiff's  witnesses,  it  should  havd  ap- 
peared that  there  was  an  instrument  or  contract  in  writing 
as  to  the  terms  on  which  the  work  was  to  be  done*  the 
plaintiff  might  either  shew  that  it  had  not  been  acceded 
to  on  his  part,  or  that  it  had  been  put  an  end  to.  But  if  the 
defendant  attempt  to  prove  the  existence  of  such  contract 
by  the  testimony  of  one  of  his  witnesses,  such  contract 
must  be  substantiated  by  the  production  of  the  agreement 
in  the  regular  way;  and,  if  its  exbtence  were  shewn  on 
the  cross-examination  of  one  of  the  plaintiff's  witnesses,  it 
could  not  be  receiyable  in  evidence  .'unless  it  were  duly 
stamped ;  if  not,  this  inconvenience  might  follow,  viz.  that 
on  one  of  the  defendant's  witnesses  merely  stating  that  there 
was  a  contract  in  writing,  the  plaintiff  must  be  nonsuited  un- 
'  less  it  were  produced,  although  it  might  be  inconsistent  with 
the  terms  of  his  original  demand,  or,  if  read,  might  be  found 
not  to  apply  to  the  contract  which  the  plaintiff  sought  to  en- 
force. What  was  said  by  Mr.  Justice  Litiledale,  in  Reed  v. 
Deere,  appears  to  me  to  be  precisely  in  point,  and  although 
he  observed  {a)^-"  That  the  Court  may,  in  all  cases,  so  far 
allow  parol  evidence  of  a  written  agreement  as  to  ascertain 
that  it  relates  to  the  subject  matter  in  discussion;"  yet  it 
was  subject  to  this  qualification—''  for  if,"  said  that  learned 
Judge, "  a  plaintiff  gets  through  his  case,  without  giving  the 
defendant  any  opportunity  of  mentioning  the  written  agree- 
ment, the  latter  must  produce  it,  and  he  cannot  avail  himself 
of  it,  unless  it  be  duly  stamped."  In  the  case  of  The  King 
V.  The  Inhabitants  of  Rawden  (6),  the  respondents*  wit- 
ness, on  cross-iexamination,  having  stated  that  certain  pre- 
mises were  let  to  a  pauper  under  a  written  instrument, 
the  Court  most  properly  held,  that  the  terms  of  the  letting 
could  only  be  proved  by  the  production  of  that  instru- 
ment. But  this  very  point  appears  to  me  to  have  been 
decided  in  this  Court,  in  the  c^&eoi  Stevens  v.  Pinney{e\ 

(a)  7  Barn.  &  Cress.  266.  (6)  8  Barn.  &  Cress.  266. 

(c)  2  B.  Moore,  349. 
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where,  in  an  action  for  work  and  labour,  the  plaintiff  faav-  1829. 
ing  proved  the  value  of  the  work  done,  and  closed  his  case, 
one  of  the  defendant's  witnesses  swore  that  there  was  a 
memorandum  in  writing,  containing  an  estimate  at  which 
the  work  was  to  be  performed,  and  produced  a  copy  in 
the  plaintiff's  hand-writing,  unstamped,  and  not  signed 
either  by  him  or  the  defendant;  and  it  was  held,  that  the 
plaintiff  was  not  thereby  precluded  from  recovering  on  the 
common  counts,  as  it  did  not  appear  whether  the  original 
memorandum  was  in  existence,  and  the  defendant  had 
given  no  notice  to  produce  it;  or  that,  at  all  events,  the 
testimony  should  have  come  from  one  of  the  plsuntiff'd 
witnesses.  On  cross-examination.  That  case,  therefore, 
agrees  with  this,  both  in  substance  and  in  fact,  and  we 
cannot  say,  judicially,  whether  there  was  such  a  memoran- 
dum in  existence  as  the  defendant's  witness  alluded  to, 
unless  we  were  entitled  to  look  at  it,  and  which  I  could 
not  do  at  the  trial,  as  it  did  not  appear  to  have  been  stamp- 
ed. But,  as  I  now  think  that  the  instrument,  if  produced, 
may  have  some  bearing  on  the  merits  of  the  case,  the  de- 
fendant ought  to  have  a  new  trial  on  payment  of  costs, 
when  he  may  have  an  opportunity  of  putting  in  the  agree- 
ment properly  stamped. 

Mr.  Justice  Pahk. — I  agree  with  my  Lord  Chief  Jus- 
tice, that  the  defendant  ought  to  have  a  new  trial  on  pay-, 
ment  of  costs.  With  respect  to  the  first  ground,  I  concur 
with  him  in  thinking  that  there  was  sufficient  evidence  of  a 
contract  between  the  plaintiff  apd  defendant  as  to  the  terms 
on  which  the  work  was  to  be  done,  to  go  to  the  Jury,  and 
I  very  much  doubt,  whether,  in  the  conversation  alluded  to, 
there  was  a  renunciation  of  the  previous  terms  between 
the  defendant  and  Aldrichf  or  any  new  stipulation  entered 
into,  as  to  the  price  to  be  paid  to  the  plaintiff  for  finish- 
ing the  calicoes  which  were  begun  by  Aldrich  before 
the  plaintiff  took  possession  of  the  premises.     Secondly ^ 
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1829.  witk  fespect  to  the  rejeotbn  of  the  liiatAiineiit  or  agree* 
ment  in  question,  which  was  in  writing,  and  prodneed  bjr 
the  defendant,  all  the  authorities  on  this  subject  were  fol- 
ly considered,  and  the  previous  deciabns  investigated,  in 
the  late  case  of  Stroiher  t.  Bart  (a);  and,  aldumgh  ifa  cirw 
cumstances  do  not  apply  to  the  present,  yet  it  appears  to 
me  to  be  an  authority  to  shew,  that  no  case  or  deciisioii  ia  con- 
tradictory  to  what  has  been  just  stated  by  my  Loid  Chief 
Justice;  and  I  think  that  he  most  properly  refosed  to  reecive 
the  instrument  in  evidence  at  the  trial,  as  it  was  not  stamp** 
ed«  The  case  of  Vineeni  v.  Cole  is  perfeedy  consistent 
with  this.  That  was  an  action  for  work  and  labour,  and  a 
surveyor,  who  was  called  for  the  plaintiff  to  prove  that  the 
work  had  been  done,  stated,  that  a  written  agreement  had 
been  drawn  up  and  signed  by  the  parties*  The  agreemort 
was  produced,  but  it  was  not  stamped,  and,  on  ita  being 
insisted  for  the  defendant,  that,  as  the  agreement  was  not 
stamped,  it  could  not  be  read,  Lord  Teni^den  exokided 
it,  and  directed  a  nonsuit,  which  the  Court  afiterwards  le^ 
fused  to  set  aside.  His  Lordship  observed  at  the  trial  (£), 
that  he  had  always  (perhaps  more  so  than  other  Judges) 
acted  most  strictly  on  the  rule,  that  what  is  in  writing  shaD 
only  be  proved  by  the  writing  itself;  that  hu  experience 
had  taught  him  the  extreme  danger  of  relying  on  the  re- 
collection of  witnesses,  however  honest,  as  to  the  contents 
of  written  instruments,*  and  that  they  might  be  sO  easily  mis- 
taken that  the  purposes  of  justice  required  the  strict  en- 
forcement of  the  rule;"  and,  in  Strotker  v.  Bitrr,  I  am  re- 
ported to  have  said  (c) — **  that  parol  evidence  of  the  cim* 
tents  of  a  written  instnunent  cannot  be  given,  where  the 
contract  contained  in  such  instrument  is  the  subject  of 
the  suit;  because  the  terms  of  the  agreement  moat  depend 
on  the  written  instrument;'*  and  I  referred  to  the  case  of 

(a)  2  Moore  &  Pftyoe,  20/.  (6)  See  I  Mood.  &  Malk.  258. 

(c)  2  Moore  &  Payne,  216. 
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I>oe  d*  Woody.  Morris {a\  where»  in  ejectment,  the  knd-        1829 
lord  having  proTed  payment  of  rent  by  the  defendant,  and 
half  a  year's  notice  to  quit  given  to  him,  it  was  heM,  that 
the  plaintiff  could  not  be  turned  round  by  his  witness 
proving,  on  cross-e^tamination,  that  an  agreement  relative 
to  the  land  in  question,  the  contents  of  which  the  witness 
did  not  know,  was  produced  at  a  former  trial  between  the 
same  parties,  and  was,  on  the  morning  of  the  trial,  seen 
-in  the  hands  of  the  plaintiff's  attorney,  no  notice  having 
heen  given  by  the  defendant  to  produce  that  paper;  for, 
though  it  might  be  an  agreement  relative  to  the  land,  it 
might  not  afibct  the  subject  matter  of  the  action,  nor  even 
have  been  made  between  those  parties.     That  case  is  far 
stronger  than  die  present,  as  there  the  fact  came  out  on 
the  cross-examination  of  one  of  the  plaintiff's  witnesses. 
But  the  case  of  Stevens  v.  Pinney  appears  to  me  to  be 
IM^ecisely  in  point;  aad  Mr.  Justice  Dallas,  (in  the  absence 
of  Lord  Chief  Justice  Gibbs),  in  a  most  elaborate  judgment 
said  (i) — ^*  It  is  quite  clear,  that  if  it  had  appeared  at  the 
trial,  as  part  of  the  plaintiff's  case,  that  there  was  an  agree- 
ment in  writing,  regulating  the  price,  and  the  terms  on  which 
the  work  was  to  be  performed,  he  must  have  produced  it  in 
evidence,  and  that,  if  it  were  not  duly  stamped,  he  must 
have  been  nonsuited,  because,  otherwise,  it  would  have 
been  unavailable,  and  could  not  be  given  in  evidence  for 
him*     He  did  not  think  proper,  however,  to  resort  to  this, 
but  founded  his  claim  on  a  quantum  meruit.    The  distinc- 
tion in  this  case  is,  that  the  plaintiff  had  proved  his  case 
to  the  value  of  the  work  done;  after  which,  one  of  the  de- 
fendant's witnesses  proved,  that,  originally,  there  was  a 
written  agreement  between  the  parties,  which,  on  produc- 
tion, turned  out  not  to  be  stamped.     If  this  had  been  pro- 
duced by  the  plamtiff,  it  could  not  be  given  in  evidence, 
because  the  want  of  a  stamp  would  render  it  a  nullity." 

[a)  12  East,  237.  {h)  2  B.  Moore,  352. 


670  CASES  IN  MICHAELMAS  TERM« 

1829.  S0|  what  was  said  by  Mr.  Justice  lAiUedale^  in  the  case 
of  Reed  v.  Deere^  appears  to  me  to  be  conclusive  of  the 
questioui  vi». "  that  if  a  phuntiff  gets  through  his  ciise^  with- 
out giving  the  defendant  any  opportunity  of  mentioiuiig 
the  written  agreement,  the  latter  must  produce  it,  and  he 
cannot  avail  himself  of  it,  unless  it  be  duly  stamped  ;**  and 
in  the  subsequent  case  of  The  King  v.  The  Inhabitants 
otBuwden,  Mr.  Justice  Bayley  said  (a) — ''  A  primd/ade 
case  was  made  out  by  the  appellants.  The  respondents 
attempted  to  vary  that  case  by  proving  that  in  tad  the 
premises  were  let  to  the  pauper  jointly  with  two  others; 
but  that  letting  was  by  a  written  instrument.  It  is  quite 
clear,  that  it  could  be  proved  only  by  the  production  of 
the  written  instrument."  As,  therefore,  in  this  case,  it  did 
not  appear  that  there  was  any  written  agreement  between 
the  parties,  before  the  plaintiff  had  closed  his  cajae,  and 
the  instrument  was  produced  by  the  defendant,  it  was 
properly  rejected  by  my  Lord  Chief  Justice,  as  it  was  not 
stamped,  and  it  was  consequently  not  available  to  the  de- 
fendant. 

Mr.  Justice  Burrough. — With  respect  to  the  first  point, 
I  am  clearly  of  opinion,  that  there  was  sufficient  evidence 
of  a  contract  between  the.  plaintiff  and  the  defendant  to 
go  to  the  Jury.  Secondiy^  as  the  instrument  in  question 
was  produced  by  the  defendant,  after  the  plaintiff  had 
closed  his  case,  it  ought  to  have  been  stamped;  and  if  the 
defendant's  counsel  had  been  aware  that  there  was  an 
agreement  in  writing  when  the  plaintiff  opened  his  case, 
he  would,  in  all  probability,  have  cross-examined  the  plain- 
tiff's witnesses  as  to  whether  there  had  been  such  an  agree- 
ment or  not.  It  is  entirely  the  fault  of  the  defendant  or 
his  attorney  that  the  instrument  was  not  stamped ;  and  I 
entirely  agree  with  what  fell  from  Mr.  Justice  Litiledak 
and  Mr.  Justice  Bayley ,  in  the  late  cases  of  Reed  \\  Deere, 
{a)  8  Barn.  &  Cresr  710. 
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and  Xhe  King  y.  The  Inhabitants  of  Rawden,  and  which      ^^ 
has  established  a  true  and  sound  principle.     But  as  the 
Court  think,  that  the  defendant  ought  to  have  an  oppor- 
tunity of  producing  the  agreement  when  stamped,  the  rule 
for  a  new  trial  must  be  made  absolute  on  payment  of  costs. 

Mr*  Justice  Gaselbe  was  absent. 

Rule  absolute  accordingly. 


WiLMEE  V.  White.  Tuadt^, 

^_^  Nov.  24M. 

M  HIS  was  an  action  of  replevin.     The  plaintiff  signed  in  Kpievin,  the 

interlocutory  judgment  against  the  defendant  for  want  of  Lt^ioca^ 
an  avowry;  and,  on  the  28th  of  April  last,  the  plaintiff's  i^t"^!^^  ^e- 
attorney  delivered   to  the  defendant  his  bill  of  costs,  fi^ndant  for 

waot  of  a& 

amounting  to  281.  Is.  8d.;  and,  on  the  39th,  the  defend-  avowry,  and  the 
ant  was  arrested  by  another  creditor,  and  committed  to  the  ^^^  Soivend' 
Fleet  Prison,  where  he  remamed  until  the  16th  of  June,  ^t^fj^ 

The  defendant 

on  which  day  he  obtained  his  discharge  under  the  Insolvent  waa  afterwarda 
Debtor's  Act,  (7  Geo.  4,  c.  57).  The  plaintiff's  name  was  in-  ther  crediurT^ 
serted  in  the  defendant's  schedule  as  a  creditor,  to  the  ^^^^^ 
amount  of  the  bill  of  costs  delivered  by  the  attorney,  and  of  ^^^  ^«  in- 
which  the  plaintiff  had  notice.  The  defendant  also  served  Act,  7  Geo.  4, 
the  plaintiff  with  a  copy  of  the  order  for  his  discharge.  [i^Mrted^e^ 
But,  on  the  10th  October,  the  pkintiffserved  the  defendant  "«""*  ?f  5^ 

/  ^  attomey'abdl 

with  notice  of  a  writ  of  inquiry  to  assess  the  damages  in  in  hia  achedoie. 
this  action;  and,  on  the  14th  instant,  sued  out  a  writ  of  fendant'a^ 
fieri  facias  for  the  amount  of  those  damages,  on  the  de-  '^iJSSr^J^tp 
fendant's  goods,  under  which  the  Sheriff  took,  among  other  ed  a  writ  of  in- 

qniry,  and  loed 
out  tkJUri/aeiat 
for  the  amount  of  the  damages  in  the  replevin  suit: — Heid,  that  the  execution  was  regular,  as  the 
words,  debt  or  turn  (ff  money,  in  the  61st  section  of  the  statute,  are  limited  to  debts  due  fVom  the 
insolvent  to  his  creditors  at  the  time  of  his  first  imprisonment,  and  do  not  apply  to  unascertained 
or  unliquidated  damages. 
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1829.        things,  his  weazing  apparel  aod  odier  articles  excepted  by 
the  Insolvent  Debtor's  Act 

Mr.  Serjeant  Merewether,  on  an  affidavit  of  those  £icts, 
obtained  a  ruk  nm,  that  this  writ  might  be  set  aside,  and 
that  the  defendant's  goods,  which  had  been  levied  thereon- 
der,  might  be  restored  to  him,  on  the  ground  that  d&e  exe- 
cution was  irregular,  as  it  was  sued  out  after  the  defendant  s 
discharge  under  the  Insolvent  Debtor's  Act,  7  Geo.  4,  c*  57, 
the  61st  section  of  which  enacts — *'  That,  after  any  person 
shall  have  become  entitled  to  the  benefit  of  the  act,  by  any 
adjudication  as  therein  provided,  no  writ  otjleriftmas  shall 
issue  on  any  judgment  obtained-agains(  a  prisoner,  for  any 
debt  or  sum  of  money,  with  respect  to  which  such  person 
shall  have  so  become  entitled^  nor  in  any  action  upon  any 
new  contract  or  security  for  payment  thereof,  except  upon 
the  judgment  entered  up  against  such  prisoner  aecording  to 
the  act." 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^Tfae  statute 
7  Geo.  4,  c  57,  under  which  the  defendant,  obtained  his 
discharge,  only  discharged  him  from  those  debts  which 
were  due  at  the  time  of  bis  first  imprisonmenty  and  the 
plaintifi*  had  then  only  signed  interiocutory  judgment 
against  the  defendant  in  a  replevin  suit  for  want  of  an 
avowry.  He  was,  therefore,  not  liable  to  the  plaintiff  for 
an  ascertained  debt,  but  only  for  unliquidated  damages ;  and 
as  the  amount  could  not  then  be  ascertained,  it  could  not 
be  specified  in  the  schedule;  and  the  defendant  only  ins^t- 
ed  the  amount  of  the  plaintiff's  attorney's  bill  of  costs,  but 
the  damages  the  plaintiff  might  eventually  recover  in  the. 
suit,  were  unliquidated  at  the  time  the  dtfendant  was  oobh 
mitted  to  prison.    In  Hilton  v.  fForraU  (a),  a  debt  depend- 

{a)  2  Chit.  Rep.  448. 
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ing  upon  a  conftingencj  at  the  time  of  a  party's  discbarge        1829. 
under  the  Insolvent  Act,  1 8  Geo.  8,  c.  52,  was  held  not  to  be 
discharged  thereby ; — and  the  principle  of  that  decision  is 
appKcable  to  all  subsequent  statutes  which  have  been  passed 
for  the  relirfof  insolvent  debtors ;  and,  in  Lloyd  ▼.  Neele{a)^ 
where  a  party  was  discharged  under  the  statute  53  Geo.  8, 
c.  lOS,  it  was  decided  to  be  no  bar  to  an  action  of  trespass, 
where  the  cause  of  action  arose  before  the  insolvent  went 
to  prison,  and  the  damages  were  unliquidated  at  the  time 
of  bia  discharge;  and  Lord  Chief  Justice  Abbott  ssad — 
**  A  man  who  has  a  right  to  bring  an  action  of  trespass 
before  the  insolvent  goes  to  prison,  b  not  a  creditor  with- 
in tfce  meaning  of  the  act  of  Parliament:"  and  Mr.  Justice 
Bayley  said*--''  The  pldntiff  does  not  claim  to  be  a  cre« 
ditor,  but  he  claims  damages  for  a  wrong  done,  which  aire 
not  liquidated  before  the  defendant  goes  to  prison.    Sxrp^ 
pose  this  had  been  an  action  for  an  assault,  could  it  be 
said,  because  the  plaintiff  laid  his  damages  at  a  specific 
sum,  that  he  would  therefore  be  a  creditor  within  the 
meaning  of  the  statute?  So,  in  Lloffd  v.  Peel{b),  a  plea  of 
a  discharge  under  the  63  Geo.  3,  was  held  to  be  no  bar  to 
an  action  of  trespass  for  mesne  profits,  even  though  accru- 
ing before  the  discharge;  for  the  Court  said — ''The  In- 
solvent Act  only  discharges  the  debtor  from  the  debts 
due  by  him  to  those  who  are,  or  who  claim  to  be,  his  ere* 
ditors  at  the  time  of  his  discharge ;  but,  here,  the  plaintiff 
was  neither  the  one  nor  the  other  at  the  time  of  the  dis- 
charge, for  he  only  claimed  damages  for  a  wrong  done  to 
him.    Those  damages  do  not  constitute  a  debt  till  judg- 
ment for  tiiem  has  been  obtained."    So,  here,  the  dama^ 
ges  to  which  the  plaintiff  might  be  entitled,  were  not  as- 
certained at  the  time  the  defendant  went  to  prison,  and 
although  the  61st  section  of  the  statute  7  Geo.  4,  c.  57, 
enacts — "  That,  after  any  person  shall  have  become  entitled 

(o)  2  Chit.  222.  (6)  3  Barn.  &  Aid.  407- 
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to  the  benefit  of  the  act,  no  writ  otfierifaciiu  shall  issue 
on  any  judgment  obtained  against  a  prisoner  for  any  debt 
or  sum  of  money,  with  respect  to  which  such  person  shall 
have  so  become  entitled  ;**  yet  the  words  debt  or  turn  ^ 
moii^y  can  only  apply  to  a  debt  or  sum  ascertained  and 
actually  due  to  a  creditor  from  the  insolvent  at  the  time 
of  his  first  imprisonment.       ^ 

Mr.  Serjeant  Merewether,  in  support  of  his  rule.— Al- 
though the  damages  awarded  to  a  plaintiflT  in  replevin  are 
merely  nominal,  yet  the  sum  for  which  the  defendant  was 
liable  in  this  case,  was  ascertained  when  the  plaintiff's  at- 
torney delivered  bis  bill  of  costs.  The  defendant,  therefore, 
properly  inserted  in  his  schedule  the  amount  of  such  bill,  as 
being  the  claim  the  plaintiff  then  had  against  hinu  Although 
the  plaintiff  had  notice  that  the  defendant  had  been  dis- 
charged under  the  act,  he  proceeded  to  execute  a  writ  of 
inquiry,  and  afterwards  signed  final  judgment;  and  al- 
though the  words  debt  or  sum  of  money  are  introduced 
in  the  sixty-first  section,  yet  the  act  seems  to  include  dam- 
ages to  be  ascertained  under  a  judgment;  for,  by  the  fifty- 
seventh  section  it  is  enacted — **  That,  before  any  adjudica- 
tion shall  be  made  in  the  matter  of  the  petition  of  a  prison- 
er, the  Court  shall  require  him  to  execute  a  warrant  of  at- 
torney  to  authorize  the  entering  up  of  a  judgment  against 
such  prisoner  in  some  one  of  the  superior  Courts  at  Westmin* 
ster,  in  the  name  of  the  assignee  of  such  prisoner,  for  the 
amount  of  the  debts  stated  in  his  schedule  to  be  due,  or 
claimed  to  be  due  from  such  prisoner,  or  so  much  thereof 
as  shall  appear,  at  the  time  of  executing  such  warrant  of 
attorney,  to  be  due  and  unsatisfied;  and  if  at  any  time  it 
shall  appear,  to  the  satisfaction  of  the  Court,  that  such  pri- 
soner is  of  ability  to  pay  such  debts  or  any  part  thereof, 
the  Court  may  permit  execution  to  be  taken  out  upon  such 
judgment,  for  such  sum  of  money,  as,  under  all  the  circum- 
stances of  the  case,  the  Court  shall  order; — such  sum  to  be 
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distributed  rateably  amongst  the  creditors  of  such  prison-         1829. 
er;  and  such  further  proceedings  may  be  had  upon  such 
judgment,  as  may  seem  fit  to  the  discretion  of  the  Court, 
from  time  to  time,  until  the  whole  of  the  debts  due  to  the 
several  persons  agaiiist  whom  such  discharge  shall  have 
been  obtained,  shall  be  fully  paid  and  satisfied.'*    It  was, 
therefore,  the  intention  of  the  Legblature  to  discharge  the 
insolvent  firom  any  claim  capable  of  being  ascertained  at 
the  time  of  hb  discharge.    The  cases  cited  do  not  apply, 
as  they  were  decided  on  the  construction    of  previous 
statutes;  and  here,  the  bill  of  costs  delivered  to  the  de- 
fendant by  the  plaintifi^s  attorney,  was  a  debt  ascertain- 
ed and  due,  and  which  was  inserted  in  the  schedule  accord- 
ingly. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that 
this  rule  must  be  discharged.    The  application  to  set  aside 
the  writ  oi  fieri  facias  and  levy,  was  grounded  on  the  6l8t 
section  of  the  statute  7  Geo.  4,  c.  57,  by  which  it  is  enacts 
ed,  that  ''  after  any  person  shall  have  become  entitled  to 
the  benefit  of  that  act,  by  any  such  adjudication  as  there- 
in mentioned,  no  writ  of fierifacias,  or  elegit^  shall  issue 
on  any  judgment  obtained  against  such  prisoner,  for  any 
debt  or  sum  of  money,  with  respect  to  which  such  person 
shall  have  so  become  entitled,  nor  in  any  action  upon  any 
new  contract  or  security  for  payment  thereof,  except  up- 
on the  judgment  entered  up  against  such  prisoner,  accord- 
ing to  the  act."    The  question  then  is,  whether  the  plain- 
tiff's claim  can  be  considered  as  a  debt  or  sum  of  money  f 
in  respect  of  which  the  defendant  was  entitled  to  take  the 
benefit  of  the  act?  I  am  of  opinion,  that,  by  the  terms  of  the 
statute,  such  debt  or  sum  must  be  confined  to  debts  due 
firom  the  insolvent  at  the  time  of  his  first  imprisonment; 
and  here,  there  is  no  pretence  for  saying,  that,  at  that 
time,  there  was  any  debt  due  from  the  defendant  to  the 
plaintiff;  for,  this  being  an  action  of  replevin,  the  defend- 
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atlt  was  only  liable  to  a  claim  by  the  plaintiff  for  Unasoer- 
tained  and  onoerlldn  damages;  and  there  are  mo  words  in 
the  statute  which  can  be  taken  to  have  relation  to  snch  a 
liability.  Further,  it  appears  to  me,  that  wider  a  suit 
pending  at  the  time  of  *the  defendant's  first  impriaomnent, 
the  terms  of  the  act  could  not  be  complied  with  by  insert- 
ing a  sum  in  the  schednle,  as  due  from  the  insolrent  to 
his  creditxyr,  the  amount  of  which  was  uncertain,  ui^  final 
judgment  was  obtaioBd.  As,  therefore,  the  words  debt 
or  sum  of  money  cannot  refer  to  unascertained  or  unli- 
quidated damages,  I  am  of  opinion,  that  the  61st  aectioo 
does  not  apply  to  this  isase,  and,  consequently,  that  the 
writ  and  execution  must  stand. 


The.  rest  of  the  Court  concurring — 


Rule  discharged. 


Tueiday, 
Nov.  24M. 


TatIiOCk  and  Another  0.  Smith  and  Others. 

T^HIS  was  an  action  by  the  plaintilTs,  as  drawers,  against 
the  defendants,  as  acceptors  of  certain  bills  of  exchange, 
amounting  to  1,4982.,  amoiety  of  which  the  plaintiffs  sought 
to  recover  by  this  action. 


The  defendants 
entered  into  an 
agreement  with 
^eir  creditor^ 
that  trustees, 
should  be  ap- 
pointed for  the 
purpose  of  set- 

tUng  the  defendants'  aflkin,  by  the  collection,  sale,  and  division  of  their  estate  and  eAfeds,  eqnsDy 
among  the  crediton,  who  agreed  that  the  trustees  should  take  a  conveyance  and  assigoment  of  the 
esuce  and  effects,  and  manage  the  defendants'  affairs  until  each  creditor  should  have  received  foil 
payment  of  his  debt,  the  surplus  to  be  paid  over  to  the  defendants;  who  agreed  to  make  a  con- 
veyance and  assignment  of  all  their  estate  to  the  trustees,  whenever  thereunto  required,  and 
that  all  usual  and  necessary  cUoses  should  be  inserted  in  tbe  deed  of  ooaveyance.  The  timtetf 
took  possession  of  the  defendants'  ei&cta^  and  paid  thur  credlton  ten  shiUlngs  in  the  pound.  A 
deed  of  conveyance  was  prepared,  wliidi  the  trustea  called  on  the  defendants  to  execute,  bat  trUch 
they  refused  to  do,  aa  it  did  not  contain  a  clause  of  general  release.  At  the  time  the  deed  was  ten- 
dered, one  of  the  defendants  only  was  present,  and  the  meeting  at  which  it  was  prodnced  «ts 
aiQonmed,  for  ther  purpose  of  procuring  the  assent  of  the  other  defendant.  The  plainfias  (creditoit), 
although  they  had  signed  the  deed  and  received  ten  shillings  in  the  pound,  sued  the  defendants  for 
the  residue  of  their  original  debt  s—O^&l,  that  thd  acdon  was  premature,  as  the  paitiei,  by  en- 
tering into  the  agreement,  contemplated  a  suspension  of  the  right  of  the  creditors  to  sue:— and 
it  seems  that  a  clause  of  a  general  release  from  the  creditors  in  such  a  deed  is  a  usual  and  its- 
sonable  clause. 
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At  the  triU,  before  Lord  Chief  Justice  Titktalf  at  GfiriM-  1829. 
hall,  /It  the  adjourned  Sittings  after  the  last  Term,  it  ap- 
peared, thati  on  the  22nd  October,  IS^^T,  which  was  sub^ 
sequent  to  the  acceptance  of  the  bills  in  question,  the  de- 
fendantSy  being  in  insolvent  drcumstances,  entered  into  an 
agreement  with  the  plaintiffs  and  others,  who  were  their 
creditors,  by  which  the  defendants  consented  that  three 
.persons  should  be  appointed  trustees,  managers,  and  di- 
jectora  of  their  estate,  for  the  purpose  of  winding  up  and 
settling  their  affairs,  and  the  defendants  agreed  to  make 
an  assignment  of  all  theb  estate  and  eflfects  to  the  tru8<^ 
teesy  wheneTer  required  so  to  do.  The  agreement  was  as 
foHows: — 

*'  Memorandum,  that  we,  the  undersigned,  creditors  of  £;?«- 
ny  Smith,  and  Leny-  Deighton  Smith,  of  Paternoster-Row 
and  Hackney,  crape  manufacturers,  do  hereby,  with  their 
consent,  testified  by  them  and  ourselves  severally,  being 
parties  to  and  signing  this  memorandum,  agree  to  appoint 
Robert  Dodgson,  of  Wood  Street,  Cheapside,  silk  mer- 
chant, Richard  Thomas,  otFen  Court,  London,  Gentle- 
man, and  WilUam  Jones  Broum,  silk  merchant,  to  be  trus* 
tees,  managers,  inspectors  and  directors  of  their  estate  and 
effects,  for  the  purpose  of  winding  up  and  settling  their 
affairs,  by  the  collection,  sale,  and  division,  of  their  es- 
tate and  effects,  equally  amongst  us  their  said  several  cre- 
ditors; and  we,  the  undersigned  creditors,  hereby  seve- 
rally consent  and  agree,  that  the  said  Robert  Dodgson, 
Richard  Thomas,  and  William  Jones  Broum,  shall  take 
a  conveyance  and  assignment  of  the  estate  and  effects,  and 
shall  receive  and  pay,  direct  and  manage,  in  all  the  said 
affairs,  until  each  creditor  shall  have  received  the  full  pay- 
ment of  our  said  several  debts;  the  surplus  to  be  paid 
i^er  to  the  said  Leny  Smith,  and  Leny  Deighton  Smith; 
and  it  is  further  agreed,  that  when  sufficient  monies  shall 
be  collected  and  raised  from  the  said  estate  and  effects 
to  pay  all  the  creditors  two  shillings  and  sixpence  in  the 
pound  upon  their  said  several  debts,  the  said  Robert 
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1829.  Ihdgsan,  Richard  Thomas,  and  William  Jones  Bfoms, 
shall  make  and  pay  such  dmdend,  and  so  oo,  a  further 
like  dividend  of  two  shilluigs  and  sixpence  in  the  pound, 
until  their  said  several  creditors  shall  be  paid  the  whde 
of  their  aaid  debts :— and  the  said  Leny.  Smith  and  Lmif 
Deighton  Smith  do  hereby  agree  to  make  the  said  con* 
veyance  and  assignment  of  all  their  said  estate  and  ef- 
fects unfo  the  said  Robert  Dodgson,  Richard  Thomas, 
and  WilUam  Jones  Brawn,  whenever  thereunto  required; 
in  which  said  deed  is  to  be  inserted,  all  other  usual  and 
necessary  clauses  and  conditions.  And  it  is  lastly  agreed, 
that  this  agreement  is  to  be  void,  unless  all  Uie  creditors 
whose  debts  shall  amount  to  20/.  and  upwards,  shall  sign 
the  same  within  fourteen  days  from  this  date.  As  witness 
the  hands  of  the  several  parties,  this  S2d  day  of  October, 
1821." 

This  agreement  was  signed  by  the  plaintiffs,  and  several 
other  creditors  of  the  defendants*.  The  trustees  carried  on 
the  defendants*  business,  and,  by  the  sale  of  their  personal 
property  and  effects,  paid  the  creditors  ten  shillings  in  the 
pound,  by  three  several  instalments.  The  trustees  then 
called  on  the  defendants  to  execute  a  deed  of  conveyance 
of  their  estate,  pursuant  to  the  agreement,  to  which 
they  objected,  unless  the  deed  contained  a  clause  of  ge- 
neral release  from  all  the  creditors.  A  general  meeting  of 
the  creditors  was  afterwards  held,  at  which  a  deed  of  con- 
veyance was  tendered  to  one  of  the  defendants,  (the  other 
being  in  the  country),  containing  a  clause  of  release,  which 
he  insisted  was  insufficient,  and.  refused  to  execute  the 
deed.  The  meeting  was  then  adjourned,  in  order  to  as^ 
certwi  whether  the  other  defendant  would  consent  to  ex- 
ecute the  deed ;  and,  in  the  mean  time,  the  plaintiffs  com- 
menced this  action,  to  recover  the  remaining  ten  shillings 
in  the  pound  due  from  the  defendants  as  the  acceptors  of 
the  bills  in  question. 

His  Lordship  thought,  that,  under  these  circumstances, 
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tke  action  was  prematurely  brought;  because,  both  the         1829 
defendantSi  on  the  return  of  the  one  from  the  country, : 
iBight   have  consented  to  execute  the  deed.    He  also 
thought,  that  it  was  reasonable  for  the  defendants  to  re- 
quire a  clause  of  general  release  to  be  mserted  in  the 
deed  ;  and  directed  a  nonsuit. 

Mr«  Serjeant  Adams,  on  a  former  day  in  this  Term,  ob-. 
tained  a  rule  nisi,  that  this  nonsuit  might  be  set  aside,  and 
a  verdict  entered  for  the  plaintiflb  instead  thereof,  on  the 
ground,  that  the  defendants,  by  refusing  to  execute  the 
deed 'of  conveyance,  unless  a  clause  of  release  were  in- 
serted, had  rescinded  the  agreement  which  the  plaintiffs 
and  the  other  creditors  had  entered  into,  and,  therefore, 
that  the  defendants  were  liable  to  be  sued  for  the  sum  ori- 
ginally due  to  the  plaintiffs,  as  if  no  such  agreement  had 
been  made.  Although  the  plaintiffs  had  been  paid  ten  shil- 
lings in  the  pound  out  of  the  defendants'  effects,  it  would 
not  discharge  the  original  debt^  for,  in  Fitchv.  Sutton  (a),  it 
was  held,  that  the  acceptance  of  a  less,  cannot  be  a  satisfac- 
tion in  law  of  a  greater  sum  then  due,  nor  can  it  operate  as 
an  extinguishment  of  tlie  original  cause  of  action,  though 
accompanied  by  a  conditional  promise  to  pay  the  residue 
when  of  ability.     So,  in  Heathcoie  v.  Crookshakks  (6),  it 
was  held  that  an  agreement  between  a  debtor  and  his  credit- 
ors, that  they  would  accept  a  composition  in  satisfaction 
of  their  respective  debts,  to  be  paid  in  a  reasonable  time, 
cannot  be  pleaded  to  an  action  brought  by  one  of  the  cre- 
ditors, to  recover  his  whole  demand.     Although,  in  Stein- 
man  V.  Magnus  (c),  where  a  debtor  entered  into  an  agree- 
ment with  his  creditors,  whereby  they  agreed  to  receive 
twenty  per  cent,  in  satisfaction  of  their  several  demands, 
and  released  the  remainder,  in  consideration  that  half  of 

(a)  5  East,  230.  (6)  2  Term  Rep.  24. 

{c)  11  Ea&t,d90. 
VOL.  in.  Y  Y 
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J30^      the  ccmposhtoo  should  be  secured  by  Hie  aocepCuaoes  of 
a  certain  person  (also  a  creditor),  which  security  was  ao^ 
cordingly  given^  and  paid  when  due;  it  was  held,  diat  such 
agreement  was  binding  on  the  plaintiff,  one  of  the  credit-^ 
ors,  though  the  agreement  was  not  under  seal,  and  dio^gh 
he  was  the  last  who  signed  it$  and,  it  did  not  appear  that 
he  had  actively  induced  any  of  the  other  creditors  or  the 
surety  to  sign  it,  and  that  the  plaintiffs'  suing  the  debtor 
after  having  received  the  composition,  was  a  fraud  upon  the 
surety  and  the  other  creditors:  yet  that  case  was  derided 
upon  the  ground  that  it  was  a  fraud  upon  the  surety.  Un- 
less, therefore,  there  has  been  an  actual  assignment  ^lAr 
^ohole  of  the  debtor's  property,  or  a  thjrd  person  haa  been 
induced  to  become  surety  for  part  of  the  debt,  on  the  snp^ 
position  that  his  principal  will  be  thereby  discharged  of 
the  remainder,  or  time  has  been  given  by  the  ereditcur  to 
his  debtor,  for  payment  of  part  of  ike  debt  anfy,  by  instst 
ments,  the  creditor  has  a  right  to  resort  to  his  original 
demand.    But  here,  there  has  been  no  conveyance  c£  the 
defendants*  estate  to  the  trustees,  nor  was  time  given  by 
the  creditors,  nor  were  the  rights  of  third  pardes  affected; 
and,  by  the  agreement,  the  trustees  were  to  retain  posseS" 
sion  of  the  estate,  until  the  several  creditors  should  have 
been  paid  the  whole  of  their  debts.    A  release  by  Ae 
creditors  was,  therefore,  unnecessary,  and  was  not  con- 
templated by  the  parties,  at  the  time  the  agreement  was 
entered  into.  Although,  in  Booihbey  v.  Sowdeu  (a),  where 
the  plaintiffs  signed  an  agreement  to  take  the  defendants' 
notes  for  the  payment  of  the  amount  of  their  respeotive 
demands,  by  instalments,  provided  the  rest  of  die  creditofs 
would  do  the  same ;  it  was  held,  that  the  signing  of  the 
other  creditors  was  a  sufficient  consideration  for  the  plain- 
tiff's premise,  and  that  they  could  not  resort  to  die  originaJ 
cause  of  action  without  shewing  a  breach  of  the  agree- 

(d)  3  Gamp.  1/6. 
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menton  the  part  of  the  defendants;  yet  the  authority  of        18i^< 
thut  case  was  doubted  by  Lord  EUenbaroughj  in  Cranky 
V.  HiUary^  where  his  Lordship  said  (a) — ''  If  any  thing 
inoonrec^  was  laid  down  in  Booihby  v.  Sowden^  there  is  no 
reason  why  we  should  adhere  to  it  now.*'    In  Cranky  v. 
Hittary^  the  plaintiff,  the  drawer  of  a  bill  of  exchange,  a&i 
cepted  by  the  defendant,  agreed  with  him  and  the  rest  of 
his  creditors,  to  take  a  composition  of  eight  shillings  in 
the  pound,  to  be  secured  by  promissory  notes  to  be  given 
by  the  deiiendant  payable  on  days  certain,  and  that  th^ 
defendant  should  assign  to  the  creditors  certam  debts,  up- 
on which  they  should  execute'  a  general  release;  and  the 
assignment  was  executed,  and  all  the  creditors  except  the 
plaintiff,  received  their  composition  and  executed  the  re* 
lease,  and  the  plaintiff  might  have  received  his  promissory 
notes,  if  he  had  applied  for  them,  but  it  did  not  appear 
that  the  defendant  had  ever  tendered  them  to  the  plaintiff, 
or  that  he  had  ever  asked  for  them;  imd  the  plaintiff  af- 
terwards, and  after  the  days  of  payment  of  the  promissory 
votes  bad  expired,  sued  the  defendant  on  the  bill  of  ex- 
change; the  Court  hdd,  that  he  was  not  precluded  by 
the  agreement  from  recovering.    Here,  however,  tbe  de- 
fendants refused  to.  execute  the  Conveyance,  although  they 
had  agreed  to  pay  their  several  creditors  twenty  shillings 
in  the  pound,  which  was  to  be  derived  from  the  whole  of 
their  estate  and  effiscts.     In  Cork  v.  Saunders  (i),  the  in- 
scdvent  agreed  to  assign  his  property  to  his  creditors  imme- 
diately! and  they  undertook  to  enter  into  an  agreement  to 
seleaae  th^  insolvent  from  his  debts,  on  receiving  such  a 
composition  as  the  produce  of  his  effects  irould  admit  of; 
and  Mr.  Justice  Holroyd  said  (c)— '' Th(e  effect  qf  tbi|i 
agreement  to  release,  seems  to  be  tbb,  not  that  the  compo- 
sition should  operate  immediately  as  a  satisfaction  when 

(«)  2  M au.  &  Sdw.  122.  (6)  1  Barn.  U  Aid.  46. 

(c)  Id.  50. 
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1829.^  paid, but  thatthe  creditors  were  then  to  give  a  formal  rdeaie 
by  deed,  and  that  the  debtor  was  not  to  be  discharged  until 
such  deed  was  executed."  In  Builerv.  UAiwfe*  (a),  the  debt- 
or parted  with  allhh  property  to  trustees  for  the  benefit  of 
his  creditors.  In  JoUy  v.  WaUu{b),  the  creditors  who 
had  not  signed  the  deed,  accepted  of  the  composition, 
which  therefore  bound  them ;  and,  in  ThomoM  ▼.  Courle- 
nay  (c),  where  the  creditors  of  an  insolvent  agreed,  by  an 
instrument  not  under  seal,  that  they  would  accept,  in  ftiU 
satisfaction  of  their  debtd,  twelve  shillings  in  tlie  pound, 
payable  by  instalments,  and  would  release  him  from  all 
demands;  one  of  the  creditors  who  signed  for  the  whole 
amount  of  his  debt  held  at  the  time,  as  a  security  for 
part,  a  bill  of  exchange  drawn  by  the  debtor,  and  accept- 
ed by  a  third  person:  the  money  due  on  this  bill  having 
afterwards  been  paid  by  the  acceptor,  it  was  held,  that 
the  creditor  might  retain  it — the  agreement  of  composition 
not  containing  any  stipulation  for  giving  up  securities,  and 
the  effect  of  it  not  being  to  extinguish  the  original  debt. 

Mr.  Serjeant  Wilde,  now  shewed  cause. — By  the  agree- 
ment of  October,  18S7,  the  defendants  agreed  to  make  a 
conveyance  and  assignment  of  all  their  estate  and  effects 
to  three  trustees  named  in  the  agreement,  whenever  there- 
unto required,  in  which  deed  of  conveyance  and  assign- 
ment was  to  be  inserted  all  usual  and  necessary  dsuses 
and  conditions.  The  main  object  of  the  agreement  was, 
to  divest  the  defendants  of  all  their  property,  in  order  that 
it  might  be  applied  in  discharge  of  their  debts;  and  a  mere 
refusal  by  one  of  them  to  execute  the  deed,  in  the  absence 
of  the  other,  did  not  remit  the  plaintiffs,  as  creditors,  to  their 
original  rights.  Besides,  neither  of  the  defendants  refused 
to  execute  a  deed  of  conveyance  containing  all  usual  and 

(a)  1  Esp.  Rep.  236.  (5)  3  Esp.  Rep.  228. 

(r)  1  Darn.  &  Aid.  1. 
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n^cesaary  clauses ;  and  the  introduction  of  a  general  release      ^829^ 
by  the  creditors,  was  not  only  usual  and  reasonable,  but  one 
whicU  the  defendants  had  a  right  to  insist  on.  The  trustees 
were  not  only  nominated  and  appointed  to  be  managers  and 
directors  of  the  defendants'  estate  and  effects,  for  the  pur- 
pose of  winding  up  their  affairs,  but  they  actually  sold  part 
of  the  stock,  by  which  they  were  enabled  to  and  did  pay  the 
several  creditors,  ten  shillings  in  the  pound.  It  was  contem- 
plated, at  the  time  the  agreement  was  entered  into,  that  the 
defendants'  estate  would  exceed  the  amount  of  their  debts; 
as,  after  each  of  the  creditors  had  received  the  full  paymept 
of  twenty  shillings  in  the  pound,  the  surplus  was  to  be  paid 
over  to  the  defendants.   They  did  not  undertake  to  execute 
the  deed  of  conveyance  instatUer,  and  it  would  be  most  un- 
just, afler  they  had  given  up  all  their  property  for  the  pur- 
pose of  satisfying  their  creditors,  that  some  of  those  credi- 
.tors  who  had  assented  to  the  arrangement,  and  received  the 
benefitof  the  agreement,  by  being  paid  one  half  of  their  origi- 
nal demand,  should  still  haye  the  power  of  proceedmg  agaiixs t 
the  defendants,  and  incarcerating  them  in  a  prison.  In  Cork 
V.  Saunders,  the  agreement  contained  a  stipulation  that  an 
assignment  should  be  immediately  made  by  the  defendant 
of  all  his  estate  and  effects,  and  not  whenever  thereunto 
required^  as  in  this  case ;  and  Lord  EUenborough  said — 
**  The  plaintiff,  by  the  terms  of  the  agreement,  consent3 
that  the  property  of  the  defendant  shall  be  assigned,  and 
be  in  the  management  exclusively  of  the  defendant,  under 
the  direction  of  the  trustees,  until  Michaelmas.     How 
can  the  plaintiff,  then,  replace  the  other  creditors  in  the 
same  situation?  I  should  have  been  inclined  to  remit  him 
to  his  original  rights,  if  all  the  other  parties  could  have 
been  placed  in  their  original  situation;  but  that  is  impossi- 
ble.    This  is  an  anomalous  case,  in  which  the  plaintiff 
cannot  stand  in  his  former  situation,  nor  can  I  say  at  pre- 
sent that  the  whole  shall  be  nullified."    And  Mn  Justice 
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18^         Bayley  said — "  By  the  tenns  of  the  agreement,  it  is  stipn* 
Tatwkjk      ^^^  ^^^^  *^®  fanning  concern  shall  be  carried  on  iintfl 
»•  MichaelmaSf  for  the  benefit  of  the  creditors  who  migbt 

Concur;  and  it  contains  a  further  stipulation,  that  the  debt- 
or shall  assign  all  his  estate  immediately;  the  consequeDce 
X>f  which  would  be,  that  he  would  thereby  divest  himself  of 
all  means  of  payment.     It  is  true,  that  the  defendant  re- 
mains in  possession,  but  as  servant  only  to  tbe  trustees,  he 
has  not  a  single  article  of  property,  which  he  can  appro- 
priate to  the  payment  of  his  debts.    The  plaintiff  confides 
in  the  trustees,  that  they  will  perform  the  dutjes  reposed 
in  them;  this  they  neglect  to  do,  and  they  poetpooe  tbe 
period  at  which  they  ought  to  sell.    The  non^divition,  hov- 
ever,  of  the  property,  cannot,  under  the  circiimttaDoes,  ze- 
mit  the  creditor  to  his  original  rights.    The  parties  not 
having  provided  for  that  event  by  the  terms  of  the  agree- 
ment, it  appears  to  me  that  their  only  remedy  is  in  equity* 
Suppose  the  trustees  had  refused  to  sell,  and  the  defeod- 
ant  had  urged  them  on,  could  the  plaintiff  have  sued  in 
that  case  %  The  conduct  of  the  defendant,  in  respect  of  tbe 
postponement,  amounts  only  to  this,  that  he  does  not  find 
fault  with  the  trustees.    But  I  do  not  think  that  thatpuU 
the  plaintiff  in  a  better  situation  than  if  the  postpoDement 
had  been  the  me  re  act  of  the  trustees.*"    That  case  is  &r 
stronger  than  the  present,  and  if  the  plaintiffs  seek  to  re- 
scmd  the  agreement,  it  must  be  avoided  in  taio,  altfaoiTgb 
they  have  acted  under  it,  and  received  a  moiety  of  their 
original  debt,  from  the  proceeds  of  the  defendants*  edicts* 
The  case  of  Cranky  v.  HiUary  does  not  touch  the  pre- 
sent, as  it  did   not  appear  that  the  defendant  had  ever 
tendered  to  the  plaintiff  the  promissory  notes  which  he 
agreed  to  receive  by  way  of  composition.    Here,  however, 
all  the  property  of  the  defendants  was  vested  in  the  trss- 
tees,  at  the  instance  and  request  of  the  crediton,  sodas 
a  surplus  was  anticipated,  the  agreement  must  be  taken  to 
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Operate  as  a  fidl  satisfaction  of  their  debts,  and  a  suspen^ 
sion  of  the  rights  of  such  creditors  to  sue,  nor  could  they 
afterwards  resort  to  their  original  demands. 

Mr.  Serjeant  Adams,  in  support  of  his  rule. — ^The  Couit 
must  look  at  the  terms  of  the  agreement,  and  see  what  has 
been  done  under  it.    The  defendants  have  refused  to  exe- 
cute the  deed  of  conveyance,  and  the  creditors  have  only 
received  ten  shillings  in  the  pound.    If,  therefore,  the 
Court  hold,  that  the  plaintiffs,  by  signing  the  agreement, 
are  to  be  deprived  of  being  remitted  to  their  original  rights, 
and  prevented  from  suing  the  defendants  in  this  action,  it 
will  be  contrary  to  all  the  previous  authorities.    The  de- 
fendants have  not  nssigned  the  whole  of  their  estate  to  the 
trustees,  but  actually  refused  to  execute  a  conveyance  of 
a  considerable  part  of  it,  and  until  such  conveyance  ht 
executed,  the  property  remains  in  the  defendants;  andal^ 
though  the  creditors  have  received  ten  shillings  in  tibe 
pound,  yet  they  have  a  right  to  insist  that  the  whole  of 
the  defendants'  property  should  be  made  available  tb  the 
payment  of  their  debts,  and  they  ought  not  to  be  driven 
into  a  Court  of  equity  for  relief.     In  Cori  v.  Saunders^ 
two  of  the  creditors  consented  to  be  answerable  for  a  sum 
to  defray  the  expenses  of  carrying  on  the  concern.    So, 
in  all  the  other  cases,  funds  were  to  be  provided  by  third 
persons,  or  some  of  the  creditors  of  the  debtor.    In  Cool- 
ing V.  Noyes,  Mr.  (afterwards  Lord  Chief  Justice)  Gibb§ 
said,  in  the  course  of  his  argument  (a),  "  that  though,  in 
Heatkcote  v.  Crookshanis  (6),  it  was  decided  that  an  agree- 
ment between  a  debtor  and  his  creditors,  that  they  would 
nccept  a  composition  in  satisfaction  of  their  debts,  where 
no  fund  was  appropriated  for  the  payment  of  them,  could 
not  be  enforced,  as  being  nudum  pactum,  perhaps,  on  a 
re-examination,  it  might  be  held,  that  there  was  a  consi- 
deration to  each  creditor  for  the  promise  to  accept  a  past 

(o)  6  Term  Rep.  264.  (h)  2  Tdtn  Rtp.  24. 
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1829.  in  lieu  of  the  whole,  namely,  a  forbearance  bj  the  other 
creditors  to  sue  the  debtor.**  So,  here,  as  the  defendaots 
refused  to  convey  the  whole  of  their  estate  for  the  pay- 
ment of  their  debts,  the  agreement  was  a  mere  nudttm  poe- 
^vm,  and  the  creditors  were  remitted  to  their  ori^nal  rights. 
The  sole  object  of  the  parties  was,  that  the  creditors  at 
large  should  be  paid  the  whole  of  their  debts  out  of  the 
defendants*  estate^  and  such  creditors  were  not  bound  lo 
give  a  release,  nor  had  the  defendants  any  right  to  insfet 
on  the  introduction  of  a  clause  to  that  effect  in  title  deed 
of  conveyance. 

Lord  Chief  Justice  Tindal. — The  ground  •  on  which  I 
directed  the  plaintiffs  to  be  nonsuited  was,  that  they  were 
"not  in  a  situation  to  bring  this  action,  after  the  agreement 
they  had  entered  into;  unless  they  could  shew  that  it  was 
no  longer  in  force^  or  that  it  had  been  broken  by  the  de- 
fendants.   Biit  there  was  a  total  absence  of  proof  of  eL 
ther  of  these  facts.  The  parties,  by  entering  into  the  agree^ 
ment,  contemplated  a  suspension  of  the  plaintiffs*  right  to 
sue  as  creditors,  whilst  the  agreement  was  in  operation; 
and  I  am   of   opinion  that   such  suspension   sfill  coii' 
tinues;     By  the  agreement,  three  persons  therein  named 
were  appointed  trustees,  and  the  estate  and  effects  of 
the'  defendants  were  vested  in  them,  and  they  were  to 
wind  ujp  and  settle  their  afiairs  by  the  colleclion,  sale, 
and  division  of  the  defendants'  estate  and  effects  equally 
aimong  the  several  creditors,  who  consented  and  agreed 
that  the  trustees  shoud  take  a  conveyance  and  assign- 
ment of  the  defendants'  estate  and  effects,  and  should  re- 
ceive, pay,  direct,  and  manage  in  all  the  said  affairs,  nn- 
til  each  creditor  should  have  received  the  full  payment  of 
their  several  debts,  the  surplus  to  be  paid  over  to  the  de- 
fendants.    And  it  was  further  agreed  "  that  when  auffi* 
cient  monies  should  be  collected  and  raised  from  the  said 
estate  and  effects,  to  pay  all  the  creditors  two  shillings  and 
sixpence  in  the  pound  upon  their  said  several  debts,  die 
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trustees  should  make  and  pay  such  dividend;  and  so  on,  a  IB29» 
furtber  like  dividend  of  two  shillings  and  sixpence  in  the 
pound,  until  the  said  several  creditors  should  be  paid  the 
whole  of  their  said  debts."  The  agreement,  therefore,  of 
itself  implies  a  right  in  the  trustees  to  take  possession  of 
all  the  tangible  property  and  effects  of  the  defendants,  ki 
order  to  pay  the  several  creditors  the  amount  of  their  debts ; 
and  it  appears  that  the  trustees  had  actually  taken  and  sold 
the  effects,  and  paid  ten  shillings  in  the  pound  out  of  the 
proceeds.  Is  it  therefore  consistent  or  reasonable  tosuppose, 
that  debtors,  who  have  surrendered  the  whole  of  their 
property  to  trustees,  should  still  remain  liable  to  the 
bostile  attacks  of  their  creditors?  The  very  terms  of 
the  agreement  preclude  such  a  sui^position,  as  the  defend- 
ants thereby  agreed  to  make  the  conveyance  and  assign- 
ment of  all  their  said  estate  and  effects  unto  the  trustees, 
whenever  thereunto  required;  in  which  deed  was  to  be 
inserted,  all  other  usual  and  necessary  clauses  and  condi- 
tions*. If,  indeed,  a  conveyance  had  been  tendered  to 
both  the  defendants  at  a  general  meeting  of  the  cre- 
ditors, and  each  of  them  had  absolutely  refused  to  exe- 
cute it,  I  do  not  say  whether  such  refusal  might  not  have 
remitted  the  creditors  to  their  original  rights,  and  been 
a  sufficient  ground  for  them  to  maintain  actions  found- 
ed upon  those  rights;  but  here,  there  was  no  evidence 
that  a  conveyance  was  tendered  to  both  the  defend- 
ants, for  one  only  was  present  at  the. meeting;  and  he 
said,  that  he  would  not  execute  the  deed,  as  he  thought 
the  clause  of  release  was  insufficient;  and  the  meeting 
was  adjourned,  in  order  to  ascertain  whether  the  other 
defendant,  on  his  return  from  the  country,  would  exe- 
cute the  conveyance.  This,  therefore,  was  a  mere  suspen- 
Mon  of  the  execution  of  the  deed ;  and  no  step  appears  to 
have  been  taken  afterwards,  nor  does  it  appear  that  the 
conveyance  was  afterwards  tendered  to  the  other  defend- 
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ant.  I  am  therefore  of  opinion,  that  no  breach  of  tbe 
agreemept  em  be  imputed  to  both  the  defendants,  so  uco 
remit  the  plaintiffa  to  their  original  right  of  action  against 
them. 

Bfr.  Justice  Park. — In  concurring  with  my  Lord  Chief 
^osticea  I  wholly  dischiim  the  introduction  of  any  uev 
principle,  or  the  impugning  the  authority  of  any  previous 
decision;  for  I  think  both  the  defendants  Should  bsfe 
been  required  by  the  creditors  who  attended  die  general 
meeting  to  execute  the  conveyance,  according  to  the 
terms  of  the  agreem^it;  and  as  the  refusal  of  one  mercfy 
led  to  a  suspension  of  the  execution  by  both,  as  there  wss 
an  adjournment  until  it  could  be  ascertained  Aether  or 
not'  the  other  defendant  would  sign  the  deed,  I  am  of 
opinion,  that  this  action  was  prematurely  brought. 

Mr.  Justice  Burrough. — ^This  appears  to  me  to  be  the 
clearest  case  possible.  It  requires  no  previous  authority 
or  decision  to  guide  or  assist  us.  By  the  terms  of  the 
agreement,  the  trustees  were  to  have  the  produce  of  the 
estate  and  effects  of  the  defendants,  to  pay  their  sev^ 
creditors,  and  ten  shillings  in  the  pound  wejre  actually 
paid  out  of  their  effects.  Nothing  was  afterwards  done 
to  rescind  the  terms  of  that  agreement;  and,  for  any  thing 
that  ^ipearp  to  the  contrary,  it  still  continues  in  fiill  foro^ 
Is  th^re  then  apy  consideration  to  be  implied  upon  the 
face  of  it  for  the  defendants'  undertaking?  Theyagieed 
to  convey  their  property  to  trustees,  in  considemtion  of 
their  dr^ditcws  forbearing  to  sue,  and  such  a  forbearaoo^ 
is  of  itself  a  sufficient  considerfition  for  a  precise.  Thei^ 
can  be  no  doubt  but  that  a  court  of  equity  would  compel 
an  uecution  of  the  contract,  and  direct  a  conveyance  to 
be  made  by  the  defendants  ^o  the  creditors  who  had  sign^ 
the  deed;  and,  as  there  has  been  no  direct  act  by  both 
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the  defendants  to  rescind  <»  annul  the  agnemaat,  iba        W^ 
erediton  may  stiU  enforce  a  specific  performance^  tatu>ce 


Mr.  Justice  Gaselbs. — ^I  am  of  opinion  that  this  action 

waa,  at  least,  prematurely  brought  There  was  no  poaitkre 

relbaal  by  both  the  defendanto  to  execute  the  deed  of 

conveyance.     It  is,  therefore,  unnecessary  to  considea 

die  effisct  of  the  clause  of  release  being  objected  to 

by  one  of  them  who  attended  at  the  meeting  in  the  abt 

aence  of  the  other;  and  as  the  meeting  was  adjourned, 

for  the  purpose  of  ascertaining  whether  the  other  defends 

ant  would  sign  the  deed  or  not^  it  cannot  be  considered  as 

an  abaolute  refusal  by  both.    As,  therefore,  the  meeting 

was  adjourned  for  that  purpose,  I  confine  my  oj^nion  to 

that    point  only;  and  considering  that  the  action  was 

premature,  I  am  of  opinion  that  the  view  my  Lord  Chief 

Justice  took  at  the  trial  was  correct;  and,  conse<}uendy, 

that  the  rule  for  setting  aside  the  nonsuit  must  be— « 

pisdiarged^ 


Smith. 


British  Museum,  (Trustees  of)  r,  WmrBf 

IIIIS  was  a  feigned  issue,  upon  the  question,  whether  A  tcMntor  wrott 

WiUiam  White,  deceased,  did,  by  a  certain  paper  writing,  tSitty*^'^ 

purportmg  to  be  his  last  will  and  testament,  devise  Us  ^*^^* « 

freehold  estates  or  not.    Upon  the  trial,  the  Jiiry  found  afterwards  k- 

a  special  verdict,  setting  out  the  paper  writing  in  question,  Sons  tosigii  SStt 

and  finding  that  the  whole  of  the  same,  except  the  names  {IH^^eydid 

of  the  witnesses,  was  in  the  hand-writing  pf  the  said  in  hb  prococei 

'  ®  but  they  did  not 

we  the  Blgnatore  of  die  testator,  nor  did  be  erer  bform  them  of  the  uttnt  of  the  instrainent  they 
had  sign^  Some  time  afterwards,,  the  teilator  requested  a  third  pewm  to  dgb  hb  name,  whieli 
lie  did  in  the  presence  of  the  testator,  who  told  him  that  the  paper  in  quesllgb  was  hb  wilL 
hftiinshly  above  the  namas  of  tba  witnesses,  theve  w«a  writtea  by  the  aniM>r,  "  in  the  pre* 
•eaee  of  us  as  witnesses  thereto:— Jfcitf,  that  thb  woe  a  snfldent  attestation  fnd  sabscription  of 
the  will,  by  the  three  witnesses,  within  the  lUtate  of  frauds. 
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1889.  WUUamWhiie,  and  that  the  said  miUam  Whke 
B»»T.  Museum  ^^  ^^  paper  writbg  hefore  it  was  signed  by  the  dunee. 
(Tnicteet)  witnesses,  namely,  John  Hamslaw,  Mary  Brtwtowt  and 
Wb'ts.  Thomas  Badcack,  or  either  of  them;  that  WiOiam  WMU 
diedon  the  ISth  of  May,  1823;  that  about  ^to  months 
before  his  death,  he  requested  two  of  the  above  witnesses, 
namely,  John  Hounslow  ai^d  Mary  BtUtow,  to  sign  their 
names  to  the  said  paper  writing,  and  they  respectively,  in 
pursuance  :of  such  request,  did  sign  the  same  in  the 
presence  of  the.said  WUtUm  FTAtie/.but  that  they  did  ii0t 
see  the  signature  of  the  said  WUUam  WhUe  to  the  said 
paper  writing,  nor  were  they  informed  by  the  said  WUr, 
Uam  White,  when  they  so  signed  the  said  paper  writing, 
or  at  any  other  time,  what  was  the  nature  thereof,  or  the 
purpose  for  which  he  requested  them  to  sign  the  same; 
that  about  three  months  before  the  death  of  the  said  WU' 
Uam  White,  he  requested  the  other  witness,  namely,  the^ 
said  Thomas  Badcoci,  to  sign  his  name  to  the  said 
paper  writbg,  which  he  immediately  did  in  the  presence 
of  the  said  William  White;  that,  at  the  time  of  signing 
the  said  paper  writing  by  the  said  Thomas  Badeoeif  the 
said  William  White  told  him  that  the  said  paper  writing 
was  his  will.  The  special  verdict  then  wept  on. to  slate 
that  the  paper  writing  consisted  of  two  sheets  of  paper, 
produced  and  shewn  to  the  Jurors,  and  that  the  two  sheets 
were  in  the  same  room  at  the  times  of  the  respectiye  sig- 
natures of  the  three  persons  above  mentioned,  and  that 
William  White  was  of  sound  and  disposing  mind  and  me- 
mory at  the  time  he  signed  the  paper,  and  when  the 
three  other  persons  signed  their  names  as  aforesaid* 

From  an  inspection  of  the  instrument  set  out  in  the 
special  verdict  (a),  it  appeared  that  the  signatures  of  the 
names  of  the  three  witnesses  could  not  possibly  enure  to 
charge  themselves  or  any  other  person,  and  could  not  have 

(a)  The  Court,  previously  to  the  argument,  required  ^fac  simile 
of  Hre  will  to  be  sent  to  them.  ' 
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been  placed  there  for  any  other  purpose  than  to  make  them         1B29. 
iHtnesses  to  the  will;  and  it  also  appeared  that,  immediate-  BRirTSu^vrf 
ly  above  the  signatures  of  the  witnesses,  these  words  were      (Trusteeay 
written  by  the  testator  in  his  own  hand,  viz.  "  In  the  pre*        Whitij. 
aence  of  us  as  witnesses  thereto.** 

The  case  came  on  for  argument  in  the  last  term. 

Mr.  Serjeant  Wilde  for  the  plaintiffs  (a).— The  only" 
question  is,  whether,  from  the  facts  above  set  out  in  the 
special  verdict,  the  will  of  WiUiam  White,  the  testator, 
was  duly  executed,  and  in  compliance  with  the  requisitions 
of  the  statute  of  frauds  (5S9  Car.  2,  c.  3),  the  fifth  section 
of  which  enacts,  '*  That  all  devises  and  bequests  of  any  lands 
or  tenements  shall  be  in  writing,  and  signed  by  the  party 
so  devising  the  same,  or  by  some  other  person  in  his  pre-* 
sence,  and  by  his  express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the  said  devisor  by  three 
or  four  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  effect."  The  statute  prescribes  three  things; 
^sif  that  a  will  must  be  in  writing,  and  signed  by  th^  de- 
visor; secondly,  that  it  must  be  attested  and  subscribed 
by  three  or  four  credible  witnesses ;  and  lastly,  that  it  must 
be  attested  and  subscribed  by  the  witnesses  in  the  presence 
of  the  devisor.  Here,  the  special  verdict  has  found  that 
the  whole  of  the  will  was  in  the  hand-writing  of  the  testa- 
tor, and  was  signed  by  him  before  it  was  signed  by  the 
three  witnesses ;  and  also,  that  the  vrill  was  subscribed  by 
the  witnesses  in  the  presence  of  the  devisor.  The  only 
question  then  is,  whether,  under  the  circumstances,  the 
subscription  of  the  witnesses  is  not  also  an  attestation  ?  If 
it  be,  all  the  requisites  of  the  statute  have  beeil  complied 


(a)  The  testator  directed  certain      pay  the  proceeds  to  the  trustees 
tmstees  named  in  the  will  to  sell      of  the  British  -Mt^ieum, 
one  of  his  freehold  estates,  and  to 
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J^^'^  with.  It  U  not  necessary  tb«t  the  witneise?  sb^ttld  tee 
Brit.  Museum  ^he  devisor  sign,  or  that  be  should  sign  in  their  pvesence^ 
(Trustee,)  Qrayson  V.  AtkinsoH{a),  EUu  ▼.  Smith{by  Itissufficient 
Whitb.  that  the  deyisor  should  declare  to  the  witnesses  that  the  in* 
strument  offered  to  them  to  be  subscribed,  is  his  will,  and 
that  the  signature  is  his  hand-writing.  Neither  is  it  ne- 
cessary that  the  will  should  be  attested  and  subscribed  by 
all  the  witnesses  at  the  same  time;  for,  in  Jones  v.  Lake  (c), 
where  the  devisor  signed  and  executed  his  will  in  the  pre- 
sence of  two  witnesses,  who  attested  it  in  his  presence,  and 
some  time  after  he  aent  for  a.  third  witness,  and  published 
it  as  his  will,  in  his  presence,  it  was  held  to  be  duly  attested^ 
$o,  the  witnesses  need  not  know  that  the  instniraent  to 
which  they. have  subscribed  their  nao^a  ia  a  will.  It  would 
be  suffiqient  to  prove  the  signature  of  the  testator  to  be  his 
hand-rwriting. 

[Lord  Chief  Justice  Tindal. — ^If  the  wiU  be  not;  signed 
by  the  devisor  in  the  presence  oi  the  witnesses,  npat  be 
»ot  declare  or  acknowledge  it  to  be  his  will!] 

Here,  the  testator  requested  two  of  the  witnesses  to  sign 
their  names  to  the  will  in  his  presence»  and  he  told  tbe 
last  witness  that  it  was  his  will;  and  as  tbe  instrument  had 
been  signed  by  him  before  it  was  attested  by  either  of  tbe 
witnesses,  it  is  sufficient  All  the  witnesses  put  tf)eir 
signatures  to  the  instrument  for  the  same  purpose,  viz^p 
as  attesting  witnesses  to  the  will  The  main  object  of  die 
Legislature,  when  the  statute  in  question  was  passed,  was, 
to  prevent  a  false  document  or  instrument  being  substitu^ 
ed  for  that  which  the  devisor  requested  tbe  witnesses  to 
subscribe,  and  which  they  might  afterwards  be  able  to  at- 
test by  the  recognition  of  their  own  hand-writing*  In 
Stonehouse  v.  Evelyn  {d),  it  was.  proved,  that  three  sub^erib* 
ing  witnesses  to  a  will  had  subscribed  their  names  in  the 
presence  of  the  testatrix,  but  one  of  them  said,  that  he  did 

(«)  2  Vcz.  464.  (c)  2  Atk.  176,  n. 

(6)  1  Ves.  jun.  I U  6\  C.  1  Dick-         (d)  3  Ptoe  Wms.  254. 
ensi  225. 
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not  seef  her  sign  the  will,  but  that  she  owned  at  the  tinie'        lS29i 
when  the  witnesses  subscribed,  that  the  name  signed  to  the  brit.  MusBuit 
will  was  her  own  hand-writing ;  and  it  was  held  to  be  suf-      (Tnatees) 
ficient.  White. 

In  an  Anonymons  case  (a),  Chief  Justice  Jefferies  seem- 
ed to  be  of  opinion,  that,  if  the  whole  of  a  will  be  written 
by  the  testator's  own  hand,  and  declared  in  the  presence 
of  three  credible  witnesses,  it  would  be  within  the  mean- 
ing of  the  statute,  although  not  signed  by  him  (according" 
to  the  words  of  the  act)  in  the  presence  of  three  credible 
witnesses.  Although  the  subscribing  witnesses  ought  to 
see  the  whole  will  at  the  time  of  signing  it,  for  if  they  only 
see  the  last  sheet  on  which  they  subscribe  their  names,  it 
is  doubtful  whether  that  be  sufiicient;  yet,  according  to 
the  case  of  Band  v.  Set»weU{b),  the  presumption  is,  that 
all  the  sheets  on  which  a  will  is  written,  are  in  the  room 
where  the  witnesses  attest,  unless  the  contrary  be  proved; 
and  here  that  fact  was  expressly  found.  In  Peaie  v. 
Ougly  (c),  Oliver y  Earl  of  Bolinbrooke^  wrote  his  will  on- 
a  sheet  of  paper  with  his  own  hand,  and  at  the  top  was 
written,  ''Signed,  sealed,  and  published  as  my  last  wiA 
and  testament,  in  the  presence  of,  the  same  being  writtei^ 
here  for  want  of  room  below;'*  this  was  likewise  written 
by  the  testator's  own  hand,  and  then  the  names  of  the 
three  witnesses  were  subscribed ;  two  of  those  witnesses 
were  dead,  and  the  third  was  produced  at  the  trial,  who 
testified  that  he  was  servant  to  the  testator  four  years, 
and,  about  twenty-seven  or  twenty-eight  years  ago,  he  and 
Ae  other  two  witnesses  were  called  up  in  the  night,  and 
sent  for  into  the  Earl's  chamber,  who  produced  a  paper 
folded  up,  and  desired  him  and  the  others  to  set  their 
hands  as  withesses  to  it,  which  they  all  three  did  in  his 

(a)  Skinner,  227.  Wm.  Blac.  407. 

(«  3Bttnr.  1773;   S.  C.  1  Sir         (c)  Com.  Rep.  197- 
zzS 
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1629.  presence;  but  they  did  not  see  any  of  the  writuigi  nor  did 
Brit  Muieo  ^^®  ^*'^  ^^^^  them  it  was  his  will,  or  say  what  it  was;  but 
(Tnitteet)  he  believes  this  to  be  the  paper,  because  his  name  ia 
there,  and  the  names  of  the  other  witnesses;  and  he  never 
witnessed  any  other  deed  or  paper  for  the  EarL  And 
though  the  Earl  did  not  set  his  name  or  seal  to  the  will 
in  their  presence,  yet  he  had  often  seen  the  Earl  write, 
and  believed  the  whole  will  and  codicil  to  be  of  his  hand- 
writing:— Lord  Chief  Justice  Trevor ,  before  whom  the 
cause  was  tried,  thought  there  was  sufficient  evidence  to 
find  the  will  well  executed;  and  the  Jury  found  it  accord- 
ingly. In  Trimmer  Y.Jackson  (a),  where  a  will  was  deli- 
vered by  a  testator  as  his  act  and  deed,  and  the  words 
"sealed  and  delivered**  were  put  above  the  place  where 
the  witnesses  were  to  subscribe  their  names,  it  was  ad« 
judged  to  be  a  sufficient  execution,  although  the  witnesses 
were  led  to  believe,  from  the  words  used  by  the  testator 
at  the  execution  of  the  instrument,  that  it  was  a  deed, 
and  not  a  will;  and  the  base  of  ffalUs  v.  Watt$s{b),  is  an 
authority  to  shew  that  it  is  not  necessary,  that  the  tes- 
tator should  declare  to  the  witnesses,  at  the  time  of  the 
attestation,  that  the  writing  which  they  attest  is  his  will 


Mr.  Serjeant  ^danttf,  contra. — ^The  only  question  is,  whe- 
ther the  word  attested,  in  the  fifth  section  of  the  statute  of 
frauds,  is  satisfied  by  the  mere  subscription  of  the  names 
or  signatures  of  the  witnesses,  without  any  information  be- 
ing given  to  them  by  the  devisor  at  the  time  of  their  sig- 
nature, as  to  the  nature  of  the  instrument  subscribed. 
By  the  statute,  the  witnesses  are  not  only  to  subscribe, 
but  to  attest  and  subscribe.  The  attestation,  therefore, 
must  be  relevant  to  the  act  of  the  testator,  viz.,  an  attes- 
tation that  he  signed  in  the  presence  of  the  witnesses. 
The  object  of  the  Legislature  was,  that  the  attesting  wit- 

(a)  Bum's  Ecclesiastical  Law,  4th  edit.  Vol.  4,  p.  1  !?•      (6)  Ibid.  1 14. 
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nesses  should  know  that  the  paper  they  signed  had  heen         1829. 
previously  signed  by  the  testator ;  and  although  it  has  g^^  muibum 
been  decided,  that  it  is  not  necessary  for  the  testator  ac-      (Trustee*) 
tually  to  sign  his  will  in  the  presence  of  the  subscribing       White. 
witnessesi  yet  there  must  be  some  acknowledgment  or  de- 
claration by  him  to  them,  that  he  had  done  so.     The  sta- 
tute was  passed  for  prevention  of  frauds  by  the  substitu- 
tion of  false  wills;  and  if  the  subscribing  witnesses  were 
not  informed  by  the  testator,  at  the  time  of  their  attaching 
their  signatures,  that  he  had  previously  signed,  or  that 
the  paper  they  were  signing  was  his  will,  they  would  not 
be  afterwards  able  to  recognise  it  as  such,  or  identify 
the  paper  they  had  signed.     Grayson  v.  Atkinson  is  the 
leading  case  on  this  subject,  where  it  was  decided,  that 
it  is  not  necessary  that  a  testator  should  sign  his  will  in 
the  presence  of  the  witnesses,  and  that  his  acknowledging 
his  handwriting  to  them  was  sufficient,  although  they  sign- 
ed their  names  at  different  times ;  and  Lord  Chancellor 
Hardwicke  there  said  (a),  "it  is  insisted,  that  the  word 
attested^  superadded  to  subscribed,  imports,  they  shall  be 
witnesses  to  the  very  act  and  factum  of  signing,  and  that 
the  testator's  acknowledging  that  act  to  have  been  done 
by  him,  and  that  it  is  his  hand-writing,  is  not  sufficient  to 
enable  them  to  attest:  that  is,  it  must  be  an  attestation  of 
the  thing  itself,  not  of  the  acknowledgment.     To  be  sure, 
it  must  be  an  attestation  of  the  thing  in  some  sense ;   but 
the  question  upon  this  clause,  as  abstracted  from  the  sub- 
sequent one,  is,  if  they  attest  on  the  acknowledgment  of 
the  testator  that  that  is  his  hand-writing,  whether  that  is 
not  an  attestation  of  the  act,  and  whether  not  to  be  constru- 
ed as  agreeable  to  the  rules  of  law  and  evidence,  as  all  other 
attestation  and  signing  might  be  proved?     At  the  time  of 
making  that  act  of  Parliament,  and  ever  since,  if  a  bond  or 

{ii)2Ve2.467. 
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1S29.  ieed  is  executed  by  the  person  who  signs  it;  afterwardf 
BmiT.  Muuuv  ^^^  witnesses  are  called  in ;  and  before  those  witnesses  he 
(Triuteet)  acknowledges  that  to  be  his  hand ;  that  is  always  considered 
WHiTEy  as  an  evidence  of  signing  by  the  person  executing,  and 
is  an  attestation  of  it  by  them.  It  is  true,  there  is  some 
difference  between  the  case  of  a  deed  and  a  will  in  this  re* 
spectf  because  signing  is  not  necessary  to  a  deed,  but  seal- 
ing is;  and  I  do  not  know  it  was  ever  held,  that  acknow« 
ledging  his  sealing  without  witnesses  has  been  sufficient. 
But,  notwithstanding,  that  is  the  rule  of  evidence  relating 
.to  signing.  If  it  was  in  the  case  of  a  note,  or  declaration 
of  trust,  or  any  other  instrument  not  requiring  the  soleair 
nities  of  a  deed,  but  bare  signing*  if  that  instrument  is  at- 
tested  by  witnesses,  proving  that  they  were  called  in,  and 
that  he  took  that  instrument,  and  said,  that  was  his  hand, 
that  would  be  a  sufficient  attestation  of  signing  by  him. 
That  is  the  rule  of  evidence.  Considering,  therefore,  the 
words  of  the  act  of  Parliament,  it  seems,  upon  the  penning 
of  that  clause,  that  if  the  testator,  having  signed  the  will, 
did  before  those  witnesses  declare  and  acknowledge  he  had 
done  so,  and  that  that  was  his  hand,  that  might  be  sufficient 
within  that  clause;  for,  as  to  the' subscribing,  that  makes 
no  difference  in  the  case ;  that  further  circumstance  b  re- 
quired by  the  statute,  to  make  it  necessary  that  they 
should  certify  their  attestation,  all  of  them  in  the  presence 
of  the  testator ;  therefore  is  subscription  mentioned.  Odier 
guards  are  put  by  the  statute  on  the  execution  of  a  wiU 
besides  the  subscription,  as,  that  it  is  to  be  in  writing.  The 
testator  must  do  some  act  materially  declaring  it  to  be  Us 
will,  though  no  particular  form  of  words  is  necessary.  It 
is  true,  there  are  cases  where  an  instrument  sealed  and  de- 
livered, and  subscribed  by  the  testator,  has  been  held  suf- 
ficient to  make  it  a  will,  but  there  must  be  some  €u:t  or  dcr 
claration  importing  this  to  be  a  solemn  act  by  him  to  dis' 
pose  of  his  estate.     I  should  have  thought ,  the  greatest 


IN  THE  TENTH  YEAR  OF  GEO.  IV.  ®9T 

guard  upon  the  testator's  executing  a  witl  would  be  the  re^  IB29. 
quiring  all  the  witnesses  to  be  together  at  the  time.  Yet  g^^^  museoH 
it  is  admitted,  that  so  far  the  cases  hare  gone,  that  the  (Tmitets) 
testator's  signing  in  the  presence  of  the  witnesses  may  be  at  whits. 
different  times."  In  Trimmer  v.  Jackson,  the  testator  de- 
livered  the  instrument  as  his  act  and  deed,  and  the  words 
''  sealed  and  delivered**  were  put  above  the  place  where  the 
witnesses  were  to  subscribe  their  names,  and  the  Court 
held  it  to  be  a  sufficient  execution  in  consideration  of  the 
inconveniences  that  might  arise  in  families  from  its  being 
known  that  a  person  had  made  his  will.  In  WaUis  v. 
fValUs,  the  testator  desired  the  three  attesting  witnesses 
to  take  notice,  and  then  took  a  pen,  and,  in  all  their  pret> 
sence  signed  and  sealed  each  part  of  his  will,  and  laid  both 
tfie  parts  open  and  unfolded  before  them  to  subscribe 
their  names  as  witnesses  thereto,  which  they  all  did  by 
the  direction  of  the  testator,  in  his  presence,  and  in  the 
presence  of  each  other,  he  shewing  them  severally  where 
to  write  their  names.  In  fVestbeech  v.  Kennedy  (a),  the 
testator  produced  his  will,  and  declared  it  to  be  his  last 
will;  and  it  was  held  to  be  sufficient,  although  all  the  three 
witnesses  were  not  present  together  at  the  execution,  the 
testator  having  recognised  the  signature  to  be  his;  and  all 
the  cases  on  the  subject  were  there  referred  to,  from  which 
the  principle  may  be  deduced,  that  a  testator  must  either 
sign  his  will  in  the  presence  of  the  witnesses,  or  acknowledge 
the  instrument  to  be  his  will,  and  that  a  mere  request  to  the 
witnesses  to  sign  it,  is  not  sufficient.  Although  it  may  be 
said  that,  as  in  this  case  the  testator  told  one  of  the  wit- 
nesses, at  the  time  of  his  signature,  that  the  paper  writing 
was  his  will,  it  is  sufficient ;  yet,  if  the  Court  were  to  so  hold, 
it  would  have  the  effect  of  repealing  the  statute,  which  not 
only  requires  a  subscription,  but  an  attestation  by  all  the 
witnesses^     A  Court  of  equity  requires,  either  that  the 

(a)  1  Yes.  &  Beames,  362. 
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J829.  three  attesting  witnesses  shall  be  examined,  or  theb  de« 
Bejt.  Musedx  P^i^i<^s  taken;  and,  in  Grayson  v.  ^^mom*  where  oneof 
(Trustees}  the  witnesses  was  beyond  sea,  liord  Hanhrieke  ibw^Bd 
•Whits,  that  a  commission  should  be  sent  out  to  examine  him* 
Although,  in  SianeAinue  y.  Ecefyn,  Mr.  Justice  ^ar* 
iescue  Aland  is  stated  to  have  said,  that  it  was  the  com* 
man  practice,  and  sufficient,  if  one  of  the  three  jiubscrib^ 
log  witnesses  swears  the  testator  acknowledged  tlie 
signing  to  be  his  own  hand-writing;  yet  he  said,  that 
he  had  twice  or  thrice  ruled  it  so>  upon  evidoioe  ob 
the  circuit,  where  it  is  only  necessary  that  one  of  the 
subscribing  witnesses  should  be  called,  in  order  to  es- 
tablish a  primd  facie  case*  Peaie  v.  Ougly  is.  a  meie 
Nin  Prius  decision,  and  the  facts  are  obscurefy  staled  in 
the  report  There,  howeyer*  the  testator  made  a  will 
and  codicil  in  his  own  hand--writing,  and  wrote  at  the  top 
of  the  will,  *'  signed,  sealed,  and  published,  as  my  last 
will  and  testament,  in  the  presence  of;"  and  the  testator 
desired  the  three  witnesses  to  set  their  hands  as  witnesses 
to  it,  which  they  all  did  in  his  presence;  and  the  witness 
who  proved  that  fact,  stated,  that  he  never  witnessed  any 
other  deed  or  paper  for  the  testator;  and  Lord  Chief 
Justice  Trevor  merely  inclined  to  think  that  there  was 
sufficient  evidence  to  find  the  codicil  well  executed;  and 
the  Jury  found  it  accordingly.  But,  as  Lord  Hardwidte 
said,  in  Grayson  v.  Atkinson  (a),  *'  it  is  a  much  greater 
security  against  perjury,  to  require  all  to  be  present  at  the 
same  time  and  instant  of  doing  the  act,  because  they  then 
are  checks  on  one  another;  but  if  suffered  to  be  witnesses 
at  different  times  and  places,  a  more  material  guard  is 
dispensed  with  than  this,  which  relates  barely  to  the  act 
ofsignmg;"  and  here,  for  any  thing  that  appears  to  the 
contrary,  the  testator  might  have  signed  the  will  after  two 
of  the  witnesses  had  subscribed  their  names;  and,  if  the 

(a)  2  Vez.  468.      • 
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Mtre  Bubscriptioii  of  the  names  of  the  witnesses  ican  be        1829. 
deemed  sufficient,  the  word  attested  in  the  statute  will  3^^^  Moseu* 
be  rendered  nngatory  and  as  having  no  effect  (Trustees) 

Whits. 
Mr.  Seijeant  fFildeia  reply.— In  Ellis  v.  Smith,  Lord 
Hmrdmcke  said: — **  To  the  maxim  of  Lord  Bacon  I  shall 
oppose  one  of  Lord  Trevof's,  that  an  established  opinion 
is  not  to  be  receded  from."  Now,  it  has  long  been  an 
established  opinion,  that  the  subscribing  witnesses  to  a 
will  need  not  see  the  act  of  signing  by  the  testator,  but 
that  it  will  be  sufficient  if  he  has  acknowledged  to  them, 
either  to  each  separately,  or  to  all  at  the  same  time,  that 
the  will  is  his,  or  that  the  signature  is  his  hand^writing. 
Although  the  subscribing  witnesses  are  to  attest  the  sign-* 
ing^  yet  the  statute  does  not  direct  that  they  should  see 
the  testator  fflgn,  or  that  he  should  sign  in  their  presence; 
it  requires  only  an  attestation  of  the  signing,  viz.  that  the 
witnesses  should  be  enabled  to  identify  their  hand-writing, 
and  attest  their  signatures  to  the  instrument.  So,  although 
the  statute  requires  the  witnesses  to  attest  the  signing, 
Bod  to  subscribe,  it  does  not  direct  that  they  shall  be  all 
prosent  at  the  same  time,  or  that  the  testator  should  de- 
dare  the  instrument  executed  by  them  to  be  his  will.  It  is 
sufficient  if  the  witnesses  attest  and  subscribe  jointly  or 
severally  in  the  presence  of  the  testator.  Here,  it  is  found 
as  a  fact,  that  the  testator  signed  hb  will  before  he  re- 
quested die  witnesses  to  attach  their  signatures,  and  by 
Us  requesting  them  to  subscribe  their  names,  he  merely 
meant  to  authenticate  bis  will;  and  if  he  afterwards  wish- 
ed to  make  any  alteration  in  it,  he  would  have  required 
other  witnesses*  Although  it  has  been  said,  that  the  ease 
of  Peate  v.  Ougly  is  obscurely  reported,  yet  it  has  been 
always  treated  as  an  authority  by  every  text  writer;  and 
if  the  instrument  in  question  had  been  a  deed  executed 
under  a  power  requiring  the  attestation  and  signature  of 
three  witnesses,  it  would  have  been  deemed  a  sufficient 
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exeentioii  under  that  power*  An  a^knowledgnient  need 
not  be  by  words,  and  the  Attestation  of  the  flignatare  o£b 
(Tnifcccft)  party  to  an  inatrmnent  may  be  established  by  his  own 
Wjiira.  actSi  if  tantamount  to  an  acknowledgment;  for  instance, 
in  the  ^ase  of  a  dumb  man,  who  may  admowledge  his 
signature  by  signs.  But»  from  the  &ct8>  as  stated  in  the 
special  verdict,  there  caa  be  no  doubt  but  that  the  will  in 
question  was  well  executed,  and  the  plaintiffs  are  accord^ 
in^y  entitled  to  judgment. 

Cur,  ado.  mdL 

Lord  Chief  Juktioe  Tindal.  having  rend  the  facts 
ibund  by  the  Jury,  as  set  forth  in  the  special  verdict,  now 
delivered  the  judgment  of  the  Court  as  follows: — 

Upon  this  special  verdict,  the  question  is — ^whether,  in 
the  execution  of  this  will,  tiie  several  requisites  contained 
in  the  statute  of  frauds  have  been  duly  observed?  By  the 
S9  Car.  2,  c*  S,  s.  5,  it  is  enacted,  ''  That  all  deviaes  and 
bequests  of  any  lands  or  tenements  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  ot  by  some 
other  person  in  his  presence,  and  by  his  express  direct 
tions,  and  shall  be  attested  and  subscribed  in  the  pre- 
sence of  tiie  said  devisor,  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void,  and  of  none 
efiect.*'  And,  as  the  special  verdict  finds  that  the  whole 
of  the  paper  writing  is  in  the  hand'^writing  of  William 
White,  and  that  he  signed  it  before  it  was  signed  by  the 
witnesses,  the  Jurors  do  find,  in  terms,  that  there  is  a 
devise  in  writing,  and  that  it  is  signed  by  the  party  who 
makes  the  devise. 

Again,  it  is  expressly  found,  that  the  names  of  the  three 
persona  were  signed  by  them  upon  the  paper  writing,  in 
the  presence  of  the  said  William  WkUe^  that  is,  in  the 
language  of  the  statute,  the  writing  was  subsciibed  in 
the  presence  of  the  devisor.  So  that  the  inquiry  is 
simplified  and  reduced  to  this  single  question — whether; 
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the  deVise  was  attested  by  them  within  the  meaning  of  die        1S29. 
statute?  ^  "^7.^ 

It  has  been  held  in  so  many  cases,  that  it  must  now  be  <Tnistee8) 
taken  to  be  settled  law,  that  it  is  unnecessary  lor  the  tes-  wurre. 
tstor  actually  to  sign  the  will  in  the  presence  of  the  three 
witnesses  who  subscribe  the  samCi  but  that  any  acknowr 
ledgment  before  the  witnesses,  that  it  is  his  signature,  or 
any  declaration  before  them,  that  it  is  his  will,  is  equim* 
lent  to  an  actual  signature  in  thdr  presence,  and  makes 
the  attestation  and  subscription  of  the  witnesses  complete. 
The  case  of  ElUs  v.  Smith  (a),  which  was  decided  by  Lord 
Chancellor  Hardwicke,  assisted  by  the  Master  of  the  RoUS| 
Sir  John  Strange,  Lord  Chief  Justice  WiUes,  and  Lord 
Chief  Baron  Parker^  aU  persons  of  high  and  eminent  au«> 
tfaority,  is  express  to  the  latter  point  The  objection^ 
therefore,  to  the  execution  of  the  present  will,  does  not 
rest  upon  the  fact  that  it  was  not  signed  by  WiUiam 
WkUe  in  their  presence,  but  that,  with  respect  to  two  of 
the  witnesses,  namely,  Hounslow  and  Bristow,  there  was 
no  acknowledgment  of  his  signature,  nor  any  declaration 
that  it  was  his  will,  but  that  they  signed  their  names  in  en* 
tire  ignorance  of  the  nature  of  the  instrument,  or  of  the 
object  for  which  their  names  were  written.  And  it  is  ar* 
gued,  that  if  such  subscription  of  thdr  names  satisfies  the 
intention  of  the  statute,  the  word  attested  will  have  no 
force  whatever,  and  may  be  considered  as  if  it  had  never 
been  inserted.  The  question,  however,  appears  to  us  to 
be,  whether,  upon  this  special  verdict,  the  finding  of  the 
Jury  estabCshes,  although  not  an  acknowledgment  in 
words,  yet  an  acknowledgment  in  fact,  by  the  devisor  to 
the  subscribing  witnesses,  that  this  instrument  was  his 
will?  For,  if,  by  what  the  devisor  has  done,  he  must,  in 
common  understanding  and  reasonable  construction,  be 
taken  *to  have  acknowledged  the  instrument  to  be  his  will, 

{a)  1  Ves.  jtttt.^11« 
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1829.        we  think  the  attestation  of  the  will  must  be  considered  as 
9eit.  Mdievm  co°^pl^te,  and  that  this  case  falls  within  the  principle  of 
(friatcM)       ElUs  V.  Smith. 

WuiTE,  In  the  execution  of  wills,  as  well  as  that  of  deeds,  the 

xnaxim  will  hold  good  "  non  quod  dictum  est,  ted  quodjae-^ 
turn  estf  inspicitur**  (a). 

N0W9  in  the  first  place,  there  is  no  doubt  upon  the 
identity  of  the  instrument.  The  paper  in  question  is  the 
very  paper  writing  which  was  produced  by  the  testator  to 
the  three  witnesses.  The  great  object  of  the  direction  of 
the  statute,  that  witnesses  shall  subscribe  in  the  presence 
of  the  devisor,  was  to  prevent  the  possibility  of  the  witnesses 
returning  to  his  hands  any  other  instrument  than  the  very 
instrument  which  he  delivered  to  them  to  attest.  This 
object  has  been  attained  in  the  present  case,  and  the  iden- 
tity of  the  instrument  is  beyond  dispute. 

In  the  next  place,  it  appears,  from  the  special  verdict, 
that  the  devisor  was  conscious  himself  that  this  instrument 
was  his  will.  For  the  verdict  finds  that  he  was  of  sound 
and  dbposing  mind,  both  at  the  time  he  signed  it  himself, 
and  also  at  the  time  when  the  witnesses  subscribed  their 
names.  But  further,  it  appears  to  us,  from  the  inspection 
of  the  instrument  set  out  in  the  special  verdict,  diat  the 
signature  of  the  three  names  could  not  possibly  enure  to 
charge  themselves  or  any  other  person,  and  could  not 
have  been  done  for  any  other  purpose  whatever  than 
simply  to  make  them  witnesses  to  the  will.  And  lastly,  it 
appears,  from  the  same  inspection,  that,  immediately  above 
the  names  of  the  witnesses,  there  was  written  in  the  hand- 
writing  of  the  testator  these  words:  '*  In  the  presence  of 
us,  as  witnesses  thereto,*'  which  do  amount  to  a  clear  and 
unequivocal  indication  of  the  testator's  intention  that  they 
should  be  witnesses  to  his  will. 

When,  therefore,  we  find  the  testator  knew  this  instru- 

(a)  See  Co.  Lit.  36.  a. 
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ment  to  be  hb  will;  that  he  produced  it  to  the  three  per-  1829. 
8onS|  and  asked  them  to  sign  the  same ;  that  he  intended  ^^^^  MusEyu 
them  to  sign  it  as  witnesses;  that  they  subscribed  their  (Trustees) 
names  in  his  presence,  and  returned  the  same  identical  in->  whitx. 
strument  to  him,  we  think  the  testator  did  acknowledge  in 
Jact^  though  not  in  words,  to  the  three  witnesses,  that  the 
will  was  his*  For,  whatever  might  have  been  the  doubt 
upon  the  true  construction  of  the  statute,  if  the  case  were 
res  iniegra,  yet,  as  the  law  is  now  fully  settled,  that  the 
testator  need  not  sign  his  name  in  the  presence  of  the  wit- 
nesses, but  that  a  bare  acknowledgment  of  his  handwriting 
is  a  sufficient  signature  to  make  their  attestation  and  sub- 
scription good  within  the  statute,  though  such  acknow- 
ledgment conveys  no  intimation  whatever,  or  means  of 
knowledge,  either  of  the  nature  of  the  instrument,  .or  the 
object  of  the  signing ; — we  think  the  facts  of  the  present  case 
place  the  testator  and  the  witnesses  in  the  same  situation 
as  they  stand  where  such  oral  acknowledgment  of  signa- 
ture has  been  made;  and  we  do,  therefore,  upon  the  prin- 
ciple of  those  decisions,  hold  the  execution  of  the  will  in 
question  to  be  good  within  the  statute. 

Judgment  for  the  plaintiffs. 


CAMS  III  MIOBABUf  AS  TEHIT^ 


Wtdnaday^    Delafield,  Assiffnee  of  Jones,  an  Insolvent  Debtor^  r. 

Freeman  and  Another* 
In  in  action  by  \|llIS  WAS  an  actioii  OH  the  ca«e.  and  browht  by  the 

the  aiaignee  of  >  -©  ^ 

an  insolvent  plainttflT  as  assignee  of  the  estate  and  efiecls  of  Damd 
Gated  copies  of  ^iiHom  J&neSy  an  insolvent  debtor,  against  die  defend- 
to  Ui^^^Sli-  ants,  to  recover  a  eompensation  in  dihnages  for  their  alleged- 
ai  asrignee,  and  negligence  as  attonnes,  in  preparing  an  invalid  lease  frooi 
neat*  by  him  one  Henry  AbbaH  to  the  insolvent,  whereby  certain  {mn- 
» ^d^'te^  P^*^  ^^^^  ^®  ^^^^^  ^<>»^  otherwise  have  obtained  on- 
aignee,  are,  by    ^^  the  lease  was  lost  to  bis  estate.    The  defendants 

aect  19  of  the         ,      ,    ,    ,  ,  . 

■tat.  7  Geo.  4,  c.  pleaded  the  general  issue^ 

fh;w'^e  UriVcIf  At  the  trial,  before  Lord  Chief  Justice  Ttndal,  at  ITewi. 
hb  ^^to'aoe,  ^^*^*  ^^  ^^  Sittings  after  the  last  Term,  the  {daintiff 
without  proving  gave  in  evidence  the  order  of  adjudfcation  of  the  Insolvent 
of'tbe^iuoivent  Debtor's  Court  for  thediscfaaige  of  the  insolvent,  together 
^^i^iyinV''  ^^  certificated  copies  on  parchment  under  the  seal  of 
Debtors'  Court,   that  Court  of  the  oonvevance  and  assignment  of  the  ]n^ 

An  insolvent  .  ,      «;  ,  .  •        ,  . 

debtor  is  not  a  solvents  cstHto  and  effecliB  to  the  provisional  assigvee, 

ncMk!a?action  ^^^  ^^  ^^^  assignment  by  the  provisional  assignee  to  the 

^"^M  d-^  plaintiff,  as  ultimate  assignee.  Both  these  instruments  were 

thoagh  he  offer  sealed  with  the  seal  of  the- Court. 

to  release  his  in-         ^^ 

terestinthesur-  On  the  part  of  the  defendants,  it  was  contended,  that 
ute,  beauMhU  ^^^^  ^^  ^^^  sufficient,  as  the  plaintiff  ought  to  have  pro- 
future  property    duced  and  proved  the  petition  for  the  insolvent's  dis- 

is  hable  to  the  ^  ^ 

payment  of  the  charge,  upon  which  the  proceedings  were  foundbd;  and 
sdieduie,  and  that,  as  the  Insolvent  Court,  being  a  court  of  inferior 
^uOTtSylnter-  jurisdiction,  derived  its  authority  solely  by  virtue  of  the 
ested  in  procur-  filing  of  the  insolvent's  petition,  it  was  at  least  incum« 

ing  the  recovery  _  _  !..«••  i  i  ..i^. 

of  as  much  mo-  bent  ou  the  plaintiff  to  shew  that  such  petition  had  been 
Q««re— Whe-      The  insolvent  Jones  was  then  called  as  a  witness  for  the 

ther  the  assis- 

neeofaninsoi-    phuntiff,  he  having  offered  to  release  all  claims  and  inter- 
vent  can  main- 
tain an  action  on 

the  case  against  an  attorney  for  Diligence  in  preparing  a  lease  for  the  inadlvant,  whcraby  bu  cs- 
Ute  was  leswned  in  value  and  damnifled? 


IN.rrHS  TSNTH  YBAR  OF  GEO.  IV.  3ttS 

Mtin  the  surplus  of  his  estate,  but  his  competency  wss  16S9. 
objected  to,  <m  the  ground  that  his  person  only  was  dis* 
charged  by  the  stotute  7  Geo.  4,  c.  57,  aad  that  his  future 
property  and  effects  were  still  liable  to  the  payment  of 
the  debts  inserted  m  his  schednle,  and,  therefore,  that  he 
was  interested  ib  procuring  the  recovery  of  as  much,  mo* 
ney  as  possible  by  the  plaintiff  as  his  assignee;  and  that, 
as  the  judgment  entered  up  in  the  Insolvent  Court  operat- 
ed on  the  future  effects  of  the  insolent,  he  had.  an 
fateresC  m  reducing  the  amount  to  be  recovered  under 
that  judgment.  The  Lord  Chief  Justice  being  of  opinion 
that  both  the  objections  were  well  founded,  directed  a 
Bonsuit 

Mr.  Serjeant  Taddtf,  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  nisi  that  this  nonsuit  might  be  set  aside 
and  a  new  trial  gmnted ;  and  submitted-^/^rW,  that  the 
evidence  adduced  at  the  trial  was  suflScient  to  support  Ae 
plaintiff's  title  to  sue  in  his  character  of  assignee;  and 
secoruttyt  that  the  insolvent  waa  a  competent  witness,  he 
httfing  ojBBsred  to  release  his  interest  in  the  surplus  of  hie 
eftcts.  FSrstf  although  it  may  be  said  that  the  j^intiff 
should  have  shewn  that  the  prisoner's  petition  was  duly 
filed,  as-  the  Insolvent  Debtor's  Court  derived  its  jurisdic- 
tieo  {com  that  ctreumstsnce  alone,  and  without  whieh  the 
Court  had  no  power  to  interfere;  yet,  by  die  Srd  section 
of  the  statute  7  Geo*  4,  c.  57,  it  is  enacted^  that  that 
Court  shaU  be  a  Court  of  record  for  the  purposes  of  th^ 
aet^  The  distinction^  therefore,  between  Courts  of  general 
and  Courts  of  limited  or  inferior  jurisdiction,  does  not  apply; 
The  57th  section  vests  the  after-acquired  property  and  ef- 
fects of  the  insolvent  either  in  the  provisional  or  ultunatq 
assignee,  as.  it  direota  that  before  any  adjudication  is  made 
in  the  matter  of  the  prisoner's  petition,  he  must  execute  a 
warrant  of  attorney  to  authorize  the  entering  up  a  judg- 
ment against  him  in  some  one  of  the  superior  Courts».in  the 
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name  of  the  asBignee,  or  the  provisional  assignee,  if  no 
other  assignee  shall  have  been  appointed,  for  the  amount 
of  the  debts  stated  in  the  schedule;  and  the  19th  sec^ 
tion  (a)  not  only  empowers  the  Insolvent  Debtors*  Court  to 
appoint  assignees,  but  enacts  that  the  prisoner's  estate  shall 
be  conveyed  and  assigned  to  them  by  the  pcovisiQial  assig- 


(s)  By  wUdk  it  is  enacted, 
'*  That  it  shall  sad  may  be  Iswfiil 
for  the  laadTent  D^btons'  Court, 
St  say  time  after  the  filing  of  the 
petition  of  any  prisoner,  as  to  the 
said  Court  shaU  seem  expedient, 
la  q>point  a  proper  person  or  per- 
sons, being  a  creditor  or  creditors 
of  such  prisoner,  to  be  asngnee 
or  assignees  of  the  estate  and  ef- 
fects of  such  prisoner,  for  the 
purposes  of  the  act;  and  when 
such  assignee  or  asagnees  shall 
have  signified  to  the  said  Court 
Ins  or  Uieir  acceptance  of  the  said 
i^pointment,  the  estate,  efibcti, 
f^jht^  and  powers  of  such  priso. 
tier  vested  in  such  proviuonal  as- 
ngnee  as  aforesaid,  shall  immedi- 
ately be  couTcyed  and  as^gned  by 
such  profisional  assignee  to  the 
said  asngnee  or  assigneesy  in  trust 
for  the  benefit  of  such  assignee  or 
assignees  and  the  rest  of  die  ere* 
cEtors  of  such  prisoner,  in  respect 
of,  or  in  proportion  to^  thev  re- 
spective  debts,  accordii^  to  the 
proviuons  of  the  act;  and»  after 
such  conveyance  and  assignment 
by  such  provisional  assignee,  all 
tiie  estate  and  effiscts  of  such  pri*  - 
soner  shall  be,  to  all  intents  and 
purposes,  as  effectually  and  legal- 
ly vested  by  relation  in  such  as- 
signee or  assignees  as  if  the  said 
Conveyance  and  assignment  had 


been  made  by  such  prisoner  to 
faim  or  tbem:-^4ProTid6d  nefcr* 
thdesi^  that  no  act  done  under  or 
by  virtue  of  such  first  conveyance 
and  assignment,  shall  be  thereby 
rendered  void  or  defeated,  but 
shall  itmsin  as  vafid  as  if  no  sodl 
relation  had  taken  place;  and  that 
every  such  conveyance  and  asagn- 
ment  as  aforesud  to  such  provi- 
uonal  asdgnee,  and  a  counterpait 
of  every  such  conveyance  and  as- 
signment by  such  pifovisional  ss» 
signee  ^o  such  other  asagnee  or 
assignees,  shall  be  filed  of  record 
In  the  said  Court,  and  a  copy  of 
such  record,  made  npoii  pairdi* 
ment,  and  purp(»ting  to  have  the 
certificate  of  the  provisional  as- 
signee of  the  said  Court,  or  his 
deputy  appmted  for  tfaafpurpose, 
indorsed  thereon,  and  to  be  seal- 
ed with  the  seal  of  thesud  Cour^ 
shall  be  recognised  and  received 
as  suffident  evidence  of  such  con- 
v^fance  and  assignmeat,  tmd  of 
the  tkk  of  the  pnmngmtl  and  oihet 
utsignee  or  assigneei  imder  the  some, 
in  all  Courts^  and  before  commis- 
sioners of  bankrupt  and  justices 
of  the  peace,  to  all  inlants  and 
purposes*  without  any  proof  wlMt- 
ever  given  of  the  same,  or  of  any 
other  proceeding  in  the  said  Court, 
in  the  matter  of  such  prisoner's 
petition.'' 
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»ee;  and  that,  after  such  conveyance  and  assignmenti  aH 
the  prisoner's  estate  shall  be  effectually  and  legally  vested 
l>y  relation  in  such  assignees;  and  that  every  conveyance 
«nd  assignment  to  the  provisional  assignee,  and  a  counter- 
•part  of  every  such  conveyance  and  assignment  by  him  to 
-mxA  other  assigneesi  shall  be  filed  of  record  in  the  said 
Court;  and  that  a  copy  of  such  record,  made  upon  parch- 
ment, and  purporting  to  have  the  Certificate  of  the  pro- 
visional assignee  of  the  Court  indorsed  thereon,  and  to  be 
sealed  with  the  seal  of  the  Court,  shall  be  recognised  and 
received  as  suflScient  evidence  of  such  conveyance  and  as- 
signment, and  of  the  title  of  the  provisional  and  other  as- 
signees under  the  same,  in  all  Courts,  to  all  intents  and 
purposes,  without  any  proof  whatever  given  of  the  same, 
or  of  any  other  proceeding  in  the  Court,  in  the  matter  of 
such  prisoners  petition.  Although  the  76th  section  was 
relied  on  for  the  defendants  at  the  trial,  and  on  which  the 
nonsuit  proceeded,  and  which  enacts,  that  the  proper  offi- 
cer of  the  Insolvent  Debtors'  Court  shall,  on  the  reason^ 
able  request  of  any  prisoner,  or  of  his  creditors,  produce 
and  shew  him  or  them  the  petition,  schedule,  &c.  &c.; 
and  that  a  copy  of  such  petition,  schedule,  &c.  &c.  pur- 
porting to  be  signed  by  the  officer  in  whose  custody  the 
same  shall  be,  certifying  the  same  to  be  a  true  copy^ 
and  sealed  with  the  seal  of  the  Court,  shall  be  admit- 
ted as  sufficient  evidence  of  the  same,  without  further 
proof  than  that  the  same  is  sealed  with  the  seal  of  the 
Court;  yet,  it  was  not  imperative  on  the  plaintiff  to  pro- 
duce them,  to  shew  that  he  was  entitled  to  sue  as  assig-^ 
nee,  for,  if  all  the  insolvent's  estate  was  duly  conveyed  to 
him,  he  had  full  power  to  sue  by  virtue  of  the  19th  section 
of  the  act  ;'and  as  the  petition  was  recited  in  the  conveyance 
and  assignment  to  the  plaintiff",  the  putting  in  the  assign- 
ment was  sufficient  for  the  purposes  of  this  action,  as  he  did 
not  stand  in  the  situation  of  the  insolvent,  or  a  creditor  re« 
quiring  the  production  of  the  petition,  or  any  other  pro« 

VOL.  in.  AAA 
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1839^      ceedings  previously  to  the  conveyance  and  assigninent 
to  him. 

Secondly^  the  insolvent  was  a  competent  witnesSy  and 
his  testimony  ought  to  have  been  received  at  the  tiiaL 
By  the  statute,  he  is  relieved  from  all  actions  and  suits, 
and  his  property  is  under  the!  control,  and  subject 
to  the  direction  of  the  Insolvent  Debtors'  Court.  His  in- 
terest, if  any,  is  merely  a  contingent  interest,  which  might 
or  might  not  arise,  and  is  not  a  direct  or  immediate  interest. 
He  has  the  same  sum  to  account  for  out  of  any  future  pro- 
perty he  may  acquire.  If  his  estate  were  sufficient  to  sa- 
tisfy all  the  demands  of  his  creditors,  a  judgment  entered 
up  against  him,  under  the  warrant  of  attorney,  could  not 
affect  him ;  and,  if  it  were  not  sufficient,  the  sum  recovered 
in  this  action  would  not  place  him  in  a  worse  situation,  un- 
less, indeed,  it  were  the  precise  sum  that  might  turn  the 
balance  between  payment  of  all  his  debts,  or  minus  the 
plaintiff 's  demand,  in  which  case,  that  fact  should  be  shewn 
by  the  party  who  objected  to  his  competency.  The  m- 
solvent  must  be  considered  as  standing  in  the  same  situ- 
ation as  a  bankrupt,  who,  although  his  testimony  might 
have  the  effect  of  increasing  his  funds,  is,  nevertheless, 
rendered  competent,  by  executing  a  release  to  his  ass^- 
nees  of  the  surplus,  and  of  his  allowance;  and  here  the 
insolvent  offered  to  release  his  interest  in  the  surplus  of 
hia  estate  and  effects. 

Lord  Chief  Justice  Timdal.— Although  the  future  ef- 
fects of  the  insolvent  are  liable,  until  he  has  paid  the  cre- 
ditors whose  debts  are  included  in  the  schedule,  the  whole 
of  their  demands  in  full,  vix.  to  the  amount  of  twenty  shil- 
lings in  the  pound,  and  although  his  after-acquired  proper- 
ty can  only  be  obtained  sub  modOf  namely,  through  the  in- 
tervention of  the  Insolvent  Debtors'  Court;  yet  the  insol- 
vent has  an  immediate  interest  in  conveying  as  much  money 
as  possible  to  his  assignee,  by  which  the  amount  to  be  re- 
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'ceived  under  the  judgment  to  be  entered  up  on  his  sub-      ^29^ 
sequent  effects  would  be  lessened  or  reduced. 

Mr.  Justice  Park. — Prima  facie ^  an  insolvent  debtor 
is  not  a  competent  witness  for  his  assignees^  in  an  action 
brought  at  the  suit  of  the  latter.  It  appears  to  me  that  the 
insolvent  in  this  case  had  an  immediate  interest  in  getting 
all  the  money  he  possibly  could  obtain,  into  the  hands  of 
the  plaintiff,  as  his  assignee.  An  insolvent  debtor  can- 
not be  compared  to  a  bankrupt,  nor  is  there  any  analogy 
between  the  two  cases ;  for,  in  order  to  render  a  bankrupt 
a  competent  witness,  he  must  not  only  release  his  allow- 
ance and  right  to  the  surplus,  but  he  must  also  have  ob- 
tained his  certificate,  before  the  release  can  operate  to 
make  him  a  competent  witness ;  for,  the  prospect  of  obtain- 
ing his  certificate  by  increasing  the  fund,  is  an  interest 
which  renders  him  incompetent. 

♦ 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
curring, the  rule  was  refused  on  the  latter  point,  and 
granted  on  the  first  only. 

Mr.  Serjeant  Wilde^  and  Mr.  Serjeant  Jones  now  shew- 
ed cause. — Firsts  although  the  19th  section  applies  to  the 
appointment  of  the  provisional  and  ultimate  assignees,  and 
provides  that  the  assignment  to  the  former,  and  a  counter- 
part by  him  to  the  latter,  shall  be  filed  of  record  in  the 
Insolvent  Court;  and  that  a  certificated  copy  shall  be  re- 
crived  as  sufficient  evidence  of  the  title  of  the  assignees, 
without  any  proof  whatever  given  of  the  same ;  yet  the 
concluding  words  of  the  clause  are,  '*  in  the  matter  of  such 
prisoner's  petition."  Unless,  therefore,  a  schedule  and 
petition  had  been  presented  by  the  insolvent,  and  duly 
filed,  the  Insolvent  Debtors'  Court  had  no  authority  or  ju- 
risdiction to  order  his  estate  and  effects  to  be  conveyed  or 
assigned  to  the  provisional  or  ultimate  assignees.    The 
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1829.  ^  filing  the  petition  was  a  condition  precedent;  and,  in  order 
to  shew  that  the  Insolvent  Ck>uirt  had  jurisdiction  to  aet> 
the  plaintiff  should  have  shewn,  in  the^r^  place,  that  the 
prisoner's  petition  had  been,  in  fact,  presented;  and  #«- 
condly^  that  it  had  been  duly  filed.  The  distinction  ap- 
plicable to  this  case,  is  not  between  Courts  of  record,  and 
those  which  are  not  of  record,  but  between  Courts  of 
general  and  Courts  of  special  or  limited  jurisdiction;  and 
the  Insolvent  Debtors'  Court  is  a  Court  of  the  latter  de- 
scription. The  only  title  the  commissioners  could  possibly 
derive,  was  from  the  presenting  of  the  petition  and  sche- 
dule of  the  insolvent;  and,  after  they  were  filed  in  the 
Court,  but  not  before,  they  were  authorized  in  making 
an  assignment  of  the  debtor's  estate  and  efiects  to  the 
provisional  assignee.  The  assignments,  per  «^,  are  no 
evidence  of  the  title  of  assignees  as  against  third  persons; 
and  it  is  an  established  principle,  that  if  a  Court  has  only 
a  limited  and  special  jurisdiction,  all  the  matters  over  . 
which  it  has  cognizance,  must  be  produced  in  evidence,  m 
order  to  lay  a  foundation  for  its  interference,  and  to  shew 
that  it  acted  in  conformity  with,  and  in  pursuance  of  the 
authority  assigned  to  it.  In  Brown  v.  Compton  (a),  where 
the  statute  37  Geo.  3,  c.  112,  authorized  Justices  of  the 
Peace,  at  the  first  or  second  general  Quarter  Session  to  be 
holden  after  the  passing  of  the  act,  or  some  adjournment 
thereof,  to  discharge  insolvent  debtors;  and  Justices  at  an 
adjourned  session,  held  shortly  after  the  act  was  passed, 
the  adjournment  being  of  a  session  held  before  the  passing 
of  the  act,  ordered  the  keeper  of  the  Sherifi*'s  prison  to 
discharge  an  insolvent — it  was  held  that  the  adjourned 
session  had  no  jurisdiction.  Although  the  language  of 
the  19th  section  of  the  present  act  is  very  general,  yet  it 
alludes  to  other  clauses,  and  does  not  of  itself  dispense 
with  the  proof  of  the  authority  of  the  Insolvent  Court 
over  the  subject  matter;  and  the  76th  section  is  decisive 

(ff)  8  Term  Rep.  424. 
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to  shew,  that  the  Legislature  contemplated  the  necessity  1829. 
of  proving  the  proceedings  previous  to  the  assignment  and 
order  of  adjudication  for  the  discharge  of  the  prisoner,  as 
the  officer  of  the  Courtis  required  to  produce  the  petition, 
schedulei  and  all  other  orders  and  proceedings  made  and 
had  in  the  matter  of  such  petition,  and  to  furnish  copies 
to  persons  requiring  the  same. 

Secondly,  this  being  an  action  on  the  case  in  nature  of 
tort,  for  an  alleged  breach  of  duty  by  the  defendants,  for 
negligence  in  preparing  a  lease  for  t(}e  insolvent,  the  right 
of  action  did  not  pass  to  the  plaintiff  as  his  assignee.  The 
statute  only  transfers  the  estate  and  effects  of  the  insol- 
vent to  his  assignee,  and  not  the  right  of  the  former  to 
recover  damages  for  a  supposed  injury.  In  the  case  of 
a  personal  wrong,  for  instance,  assault  or  slander,  it  is 
quite. clear  that  the  right  of  action  would  not  pass  to  the 
plaintiff  as  the  assignee  of  the  insolvent.  Although,  by  the 
19th  section,  the  estate,  effects,  rights,  and  powers  of  the 
prisoner  are  vested  in  the  assignees,  yet  such  rights  must 
be  .connected  with  the  estate  or  existing  property  of  the 
insolvent;  and  although  in  SmUh  v.  Coffin  (a),  it  was  held, 
that  a  right  to  bring  a  real  action  passed  to  the  assignees 
of  a  bankrupt,  yet  it  was  by  the  policy  of  the  bankrupt  laws, 
and  the  particular  words  used  in  the  deed  of  assignment. 
Here,  the  ^th  section  of  the  statute  directs  the  assignees 
to  sell  the  estate  and  effects  of  the  insolvent.  So,  by  the 
14th  section,  the  rights  of  the  assignees  are  restricted  to 
the  real  or  personal  property  of  the  insolvent.  But  the 
injury  complained  of  being  in  the  nature  of  a  tori,  and 
sounding  in  damages,. it  gave  the  plaintiff  no  right  to  sue 
in  his  character  of  assignee,  and  there  is,  consequently,  no 
ground  for  setting  aside  the  nonsuit. 

Mr.  Serjeant  Toddy,  in  support  of  his  rule,  was  stopped 
by  the  Court. 

(«)  2  Hen.  Blac.  444. 
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1829.  Lord  Chief  Justice  Timdal.—!  have  liateaed  with  the 

greatest  possible  attention  to  a  very  ingorious  aigtuaenls  as 
to  the  GonstnietioB  of  the  19th  sectbn  of  the  statute;  bat  I 
confess  I  have  not  been  able  to  come  to  any  other  deiemmia- 
tion,  than  what  appevs  to  me  the  Legislature  themaekes 
intended,  mr.  that  on  the  production  of  an  anthentkatcd 
copy  of  the  conveyance  and  assignment  to  the  pnsfisioml 
assignee,  and  a  counterpart  of  such  conveyance  and  aas^- 
n^nt  by  him  to  the  subsequent  assignee  or  assignees,  sealed 
with  the  seal  of  the  Insolvent  Debtors' Court,  they  shall  he 
recogmaed  and  recrived  as  sufficient  evidence  of  such  con- 
veyance and  assignment,  and  of  the  title  of  the  provissonal 
and  other  assignee  or  assignees  under  the  same,  in  aB 
Courts,  without  proof  of  any  other  proceeding  in  the  Inaoi- 
vent  Debtors'  Court,  in  the  matter  of  such  prisoner's  peti- 
tion. If,  indeed,  the  clause  bad  stopped  sfacvt  at  the 
words,  "  shall  be  recogniaed  and  received  as  suffiinent  evi- 
dence of  such  conveyance  and  assignment,  and  of  the  tide 
of  the  provisional  and  other  assignee  or  assignees  under 
die  same,"  it  might  have  been  limited  to  the  mere  dry 
proof  of  the  assignment,  and  so  much  of  the  title  as  the 
assignees  derived  under  it  But  I  am  at  a  loss  to  know, 
how  we  can  reject  the  words  immediately  following,  enr. 
**  in  all  Courts,  &c.,  to  all  intents  and  purposes,  widiout 
any  proof  whatever  given  of  the  same,  or  of  any  other  pro- 
ceeding in  the  said  Court  in  the  matter  of  such  prisoner's 
petition."  These  latter  words  have  a  more  extensive  sig* 
nification,  and  give  a  far  wider  latitude  than  the  fimrmer; 
and,  if  my  attention  had  been  called  to  this  clause  at  Nisi 
PriuSi  I  should  have  come  to  a  different  determinatioo, 
and  thought  as  I  now  do^  that  it  dispenses  with  all  proof 
of  the  title  of  the  assignee,  beyond  that  which  the  plaintiff 
offered  in  evidence,  viz.^  the  certificated  copies  of  the  as- 
signment to  the  provisional  assignee,  and  the  counterpart 
of  the  assignment  by  him  to  the  plaintiff;  and  thete  is 
no  other  clause  to  shew,  that  the  assignee  is  obliged  to 
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have  recourse  to  eyidence  aliunde^  or  put  in  all  the  pro-  1929. 
eeedings  from  the  time  of  the  filing  of  the  prisoner's  pe- 
tition, in  order  to  shew  that  he  is  entitled  to  sue  in  his 
character  of  assignee.  As  to  the  question,  whether  or  not 
the  injury  of  which  the  plaintiff  complains,  U  of  such  a 
nature  as  to  give  him  a  right  of  action  in  his  character  of 
assignee,  I  at  present  abstain  from  giving  any  opinion,  as 
the  cause  is  not  yet  ripe  for  that  discussion.  The  plain- 
tiff, by  this  application  to  the  Ck>urt,  merely  seeks  to  be  re- 
lieved  from  the  nonsuit ;  and  as  he  will  have  an  opportu- 
nity of  re-trying  this  cause,  the  objection  may  be  raised  as 
to  the  nature  of  his  claim; — and  the  grounds  on  which 
he  seeks  to  recover  against  the  defendants  are  set  out  on 
Ae  face  of  the  recbrd. 

Mr.  Justice  Park. — ^I  am  entirely  of  the  same  opinibn. 
It  is  unnecessary  to  discuss  the  question,  whether  or  not 
the  Insolvent  Debtors*  Court  be  a  Court  of  record  for  all 
purposes,  or  whether  it  be  a  Court  of  special  or  limited 
jurisdiction,  because  the  words  of  the  act  are  imperative 
upon  us,  and  by  which  we  must  be  bound.  The  19th  sec- 
tion conveys  the  whole  of  the  insolvent's  property  to  his 
assignee  or  assignees,  who  derive  a  complete  title  by  the 
conveyance  and  assignment  from  the  provisional  assignee, 
and  when  the  ultimate  assignee  has  obtained  such  con- 
veyance, he  has  a  full  authority  to  sue  in  his  character 
of  assignee.  The  76th  section  does  not  appear  to  me 
to  affect  or  impede  the  operation  of  the  19th,  as  far  as  it 
regards  the  assignees,  or  their  title  to  sue  as  such.  There 
may  be  circumstances  that  may  render  it  necessary  for  a 
prisoner  or  his  creditors  to  apply  to  the  officer  of  the 
Court  to  inspect  and  examine  the  proceedings,  and  to  take 
copies  of  them.  But  the  19th  section  expressly  provides, 
that  every  assignment  by  the  provisional  assignee,  and  a 
counterpart  of  every  assignment  by  him  to  the  ultimate  as- 
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signee  or  assignees,  shall  be  filed  of  record  in  the  Intol- 
yent  Court,  and  that  a  copy  of  any  such  record  made  up- 
on parchment,  and  purporting  to  have  the  certificate  of 
the  provisional  assignee  indorsed  thereon,  and  to  be  sealed 
with  the  seal  of  the  said  Court,  shall  be  recognixed  and  re- 
ceived, not  only  as  sufficient  evidence  of  the  assignment,  bat 
|dso  of  ike  tiile  of  the  provisional  and  other  assignee  or  as- 
ffignees  under  the  same,  in  all  Courts.  That  must  be  takep 
to  apply  to  their  right  or  title  to  sue  in  all  the  superior 
Courts,  as  well  as  before  commissioners  of  bankrupts,  and 
Justices  of  the  Peace,  to  all  intents  and  purposes,  sralAoa^ 
my  proqfqf  any  other  proceeding  in  the  said  Court,  in  the 
matter  of  such  prisoner's  petition.  That  clause,  thesefore, 
extends  to  every  jurisdiction  where  the  title  of  the  asttg* 
nees  may  be  brought  in  question ;  and  the  evidence  adduced 
by  the  pluntiflT  in  this  case  was  sufficient  evidence  of  his 
title  to  sue  in  his  character  of  assignee.  With  respect  to 
the  question,  whether  this  action  can  be  sustained  by  the 
plaintiff^,  I  concur  with  my  Lord  Chief  Justice  in  saying, 
that  it  is  premature.  I  therefore  abstain  from  expresring 
any  opinion  upon  it. 

Mr.  Justice  Burrough.^1  am  of  the  same  opioionv 
The  plaintiff^  at  present  only  seeks  to  set  aside  the  son* 
suit,  and  the  objection,  as  to  whether  the  action  be  main- 
tainable or  not,  may  be  raised  by  the  defendants  when  thc^ 
cause  again  comes  on  for  trial,  and  it  is  open  to  them  on  the 
face  of  the  record.  The  case  of  Broum  v*  Con^t<m  does 
not  appear  to  me  to  have  any  application  to  the  present, 
as  there  the  Justices  at  the  adjourned  session  had  no  au- 
thority or  jurisdiction  whatever  to  order  the  discharge  of 
the  insolvent,  and  (he  action  was  brought  against  the  She- 
riff, as  his  officer  was  not  justified  in  obeying  the  order  of 
Sessions  for  the  discharge  of  the  insolvent,  as  he  acted 
under  the  order  of  a  Court  not  havug  competent  jurisdic- 
tion. 
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Mr.  Jiurtice  Gaselee, — I  am  of  opinion,  that  the  76th  1829. 
motion  of  the  statute  does  not  at  all  tend  to  lessen  or  di-* 
minish  the  effect  of  the  19th.  Many  cases  may  arisoi 
where  it  may  be  necessary  to  prove  the  discharge  of  the 
losolTwit,  or  to  give  some  of  the  proceedings  in  evi- 
dence, without  questioning  the  validity  of  the  assignment, 
or  disputing  the  title  of  the  assignees;  and  the  19th 
section  is  conclusive  to  shew,  that  the  plaintiff  was  not 
bound,  to  prove  any  of  the  proceedings  previous  to  the  as- 
aig^meat  to  him  by  the  provisional  assignee,  in  order  to 
entitle  him  to  sue  in  his  character  of  ultimate  assignee; 
and  my  Lord  Chief  Justice  has  stated,  that,  if  his  atten- 
tion had  been  called  to  that  clause  at  Nisi  Ptius,  he 
would  not  have  directed  a  nonsuit.  The  rule  therefore 
for  setting  it  aside,  and  granting  a  new  trials  must  be 

made 

Absolute. 


Tuck  and  Others,  Executors  of  Francis  Gibbons,  deceas-      Tkmtdt^, 

ed,r.FYSON.  Nov.  26th. 

jTHIS  was  an  action  of  covenant.    The  declaration  stat-  The  defendant 
^,  that,  before  and  at  the  time  of  makfaig  the  indenture  ^^'"^ety  fo!r^ 
thereinafter  next  mentioned,  one  Francis  Gibbana  (the  performance  of 

covenants  by 

testator)  was  lawfully  possessed  of  the  tenements  in  the  the  leiiee,  the 
declaration  after  mentioned  to  have  been  demised  for  a  £^^^^ 
term,  whereof  thirty  years  and  more  were  then  to  come  -—^^  «•>•* 

the  rarety  waa 

and  unexpired;  and  being  so  possessed  thereof,  heretofore,  liable  in  respect 

to  wit,  on  the  17th  Matf,  1823,  at  &c«,  by  a  certain  inden«  ^Tenant  aocnt- 

ture  then  and  there  made  between  the  said  Francis  Gib-  25e'rf  di!!'^- 

bans,  (the  testator),  of  the  first  part;  one  George  Grain,  mission,  and  be- 

lore  the  dehvery 

of  the  second  part;  and  the  defendant,  of  the  third  part;  up  of  the  lease 
the  said  Francis  Gibbons  did  demise  unto  the  said  George  ^  thTiaisor^^ 
Grain,  his  executors  and  administrators,  a  certain  mes-  <ier  the  pron- 

slons  of  the  sta^ 

Buage  or  dwelling-house  with  the  yard  thereto  adjoining  tute  6  (3m.4,i, 

18, 8. 7$. 
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1829.  or  bdoDging,  in  the  said  indenture  particalarly  desctib- 
ed,  together  with  aD  out-houses^  ftc.  thereto  belonging;  to 
hold  the  said  messuage  or  dwelling-house,  y^Ltd,  and  all 
other  the  premises  thereby  demised,  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  George  Gram^ 
his  exeeutors  and  adminbtrators,  from  the  JS6th  day  of 
March  then  kst  past,  for,  during,  and  until  the  full  end 
and  term  of  nine  years  from  then  next  ensuing,  and  folly 
to  be  complete  and  ooded;  yielding  and  paying  therelbre, 
]pearly,  and  every  year,  during  the  said  term  of  nine  years, 
unto  the  said  FraneU  GibbanSf  his  heirs  or  assigns,  the 
rent  or  sum  of  801.,  by  two  equal  payments  in  the  year,  to 
wit,  on  &c.,  &e«  And  the  said  Oearge  Grain  and  die  de- 
fendanti  for  themsdres  jointly  and  severally,  and  for  their 
and  each  of  their  joint  and  several  heirs,  executors,  and 
administrators,  did,  by  the  said  indenture,  covenant,  pro* 
mise,  and  agree,  to  and  with  the  sud  Francis  Gibbons,  his 
heirs  and  assigns,  that  they  the  said  George  Grain  and 
the  defendant,  their  executors  or  administrators,  or  some 
or  one  of  them,  should  and  would  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Francis  Gibbons,  his 
heirs  and  assigns,  the  said  yearly  rent  or  sum  of  80/.  there- 
inbefore reseWed  and  made  payable  on  the  days  and  times 
thereinbefore  limited  and  appointed  for  payment  thereof, 
according  to  the  true  intent  and  meaning  of  the  said  inden- 
ture; and  also  should  and  would,  from  time  to  time,  and 
at  all  times  during  the  said  term,  at  their  or  one  of  their 
proper  costs  and  charges,  well  and  sufficiently  repair,  up- 
hold, and  keep  all  and  singular  the  said  messuage  and  dweB- 
ing-house,  and  premises  thereby  demised,  and  every  part 
thereof,  in,  by,  and  with,  all  and  all  manner  of  needfhl  and 
necessary  reparations  and  amendments  whatsoever,  when 
and  where,  and  as  often  as  need  or  occasion  should  be  or 
require ;  and  at  the  end  or  other  sooner  determination  of 
the  said  demise,  should  and  would  peaceably  and  quietly 
leave,  surrender,  and  yield  up  unto  the  said  Francis  Gih^ 
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bom,  his  heirs  and  assigns,  the  said  messuage  or  dwell--         18B9. 
ing-house,  and  iiremises,  in  good  and  substantial  plight        j^^ 
and  condition.    And  the  defendant  did,  by  the  said  in« 
denture,  for  bimselfj  his  heirs,  executors,  and  administra^ 
tors,  ftirther  covenant,  promise,  and  agree  to  and  with  the 
said  Ffwfcis  Gibbons,  his  heirs  and  assigns,  that  he,  the 
saiddefendantyhisexecutorsand  administrators,  shouldand 
wonld  from  time  to  time,  and  at  all  times  thereafter,  save, 
defend,  keep  harmless,  and  indemnify  the  said  Francis 
Gibbons,  his  heirs  and  assigns,  of  and  from  all  loss,  costs, 
eharges,  damages,  and  expenses  which  he  the  said  Francis 
Oibboms,  his  heirs  and  assigns,  should  or  might  sustain, 
expend,  or  be  pot  unto,  for  or  by  reason  of  the  said  Oeorge 
Orain,  his  executors  or  administrators,  not  paying  the 
xent,  or  not  performing,  fulfilling,  and  keeping  all  and  sin- 
gular the  covenants,  articles,  and  agreements  therein  re- 
served and  contained  on  his  or  their  parts  and  behalves  to 
be  observed,  performed,  fulfilled,  and  kept;  as  by  the  said 
indenture,  reference  being  thereunto  had,  will,  (amongst 
other  things),  more  fully  appear:^ — ^by  virtue  of  which  said 
indenture,  the  said  George  Grain  entered  into  and  became 
and  was  possessed  of  the  said  demised  premises  for  the 
said  term  so  to  him  thereof  granted  as  aforesaid;  and 
the  said  George  Grain  being  so  possessed  of  the  said  de- 
mised premises,  the  reveraon  expectant  upon  the  deter- 
mination of  the  said  last-mentioned  term-  belonging  to 
the  said  ^rancts  Gibbons  for  the  residue  of  the  term 
first  mentioned,  the  said  Francis  Gibbons,  afterwards,  to 
wit,  on  the  21st  June,  1824,  duly  made  and  published 
his  last  will  and  testament  in  writing,  and  appointed  the 
phdntifis  joint  executors  of  his  said  will ;  and  afterwards, 
to  wit,  on  the  Ist  November,  18S6,  the  said  Francis  Gib- 
bone  died,  possessed  of  such  his  estate  in  the  said  rever- 
sion; after  whose  death,  the  plaintifis,  to  wit,  on  the  1 8th 
Jnlp,  1827,  duly  proved  the  said  will,  imd  took  upon 
tfaems^es  the  burthen  and  execution  thereof,  and  there- 
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1829^  by  became  and  were  poaseaaed  of  the  aaid  reveraioa;  and 
although  the  said  Franck  GibboM^  in  his  Ufi^-time,  and 
the  ptaiati&f  amce  they  became  ao  poaaeaaed  aa  a&zeaaid, 
have  alwaya>  from  the  time  of  omking  the  aaid  indeature, 
hitherto  well  and  truly  performed,  fulfilled,  and  kept  all 
things  in  the  said  indenture  coiitabed  on  their  pacta  and 
bebalvea  to  be  performed,  fulfilled  and  kept,  according  to 
the  tepor  and  effect,  true  intent  and  meaning  of  the 
aaid  ind<mtnre,  yet,  proteating  that  the  defendant  hath 
not  performed,  fulfilled,  or  kept  any  thing  in  the  awd  m« 
denture  contained  on  hia  part  and  behalf  to  be  perform* 
edf  fnlfiUed,  and  kept,  according  to  the  true  mtent  and 
meaning  thereof;  the  plaintiffi*  in  fact,  8ay»  that  the  aaid 
George  Grain  and  the  defendant  have  not,  nor  hath 
either  of  them,  paid  the  rent  aforesaid  lor  the  two  last 
half,  years  of  the  said  term  elapsed  on  the  S9th  day  of 
Sfeptemker^  in  the  year  1887,  or  any  part  thereof;  hot 
the  same  ia  still  wholly  in  arrear  and  unpaid,  oontrmry  to 
the  said  covenant  of  the  defendant  in  that  behai£  And 
the  plaintiffs  further  say,  that,  after  making  of  the  aaid 
indenture,  to  wit,  on.  the  said  18th  «/if/y,  1837,  and  firom 
thenceforth  until  and  at  the  time  of  the  commencement 
of  thia  suit,  the  defendant  and  the  said  Qeorge  Oram 
suffered  and  permitted  the  aaid  mesasage  or  dwelling- 
house  and  premises  to  be  and  oontume,  and  the  aame 
were,  for  and  during  all  that  time,  in  every  part  thereof 
ruinou8»  prostrate,  broken  to  pieces,  fidlen  down,  and  in 
great  decay  for  want,  of  needful  and  necessary  repairing, 
upholding,  supporting,  maintaining,  and  keeping  the  same, 
contrary  to  the  covenant  of  the  defendant  in  that  be-- 
half.  And  the  plaintiffs  further  say,  that,  by  reason  of  the 
said  George  Gram  not  paying  the  said  rent  for  the  two 
last  half  years  of  the  said  term,  and  euffering  the  said  mes- 
suage, or  dwelling-house,  and  premises  to  be  out  of  repair 
as  aforesaid,  the  plaintiffs  have  suatained  and  been  put  to 
loss  and  damage  to  a  large  amount,  to  wit,  to  the  amount 
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of  BOOl.;  and  the  defendant  hath  not  saved,  defended,         1989. 
kept  harmless,  and  indemnified  the  plaintiff^  from  such 
loss  and  damage,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  contrary  to  his  said  covenant  in  that 
behalf. 

To  this  declaration  the  defendant  pleaded,  that  the  said 
George  Grain  in  the  said  indenture  in  the  said  declaration 
mentioned,  before,  and  at  and  after  the  making  of  the  said 
indenture  in  the  said  declamtion  above  mentioned,  to  irit* 
on  the  26th  day  of  ilfay,  1827,  and  from  thence  continually, 
until  the  suing  out  the  commission  of  bankrupt  hereinafter 
mentioned,  was  a  hatter,  and  during  all  that  time  did  use 
and  exercise  the  trade  of  a  hatter,  by  way  of  bargaining, 
exchangug,  bartering,  and  chevisance,  and  sought  his 
trade  of  living  by  buying  and  selling,  to  wit,  at  &c.,  and 
the  said  Oearge  Grainy  so  using  and  exercising  the  trade 
of  a  hatter,  and  seeking  his  trade  of  living  as  aforesaid^ 
afterwards,  to  wit,  on  the  Slst  May,  1827,  aforesaid,  at 
&c.  aforesaid,  he  the  said  George  Grain  became  and 
was  indebted  to  one  Edward  Womersley,  a  subject  of  this 
realm,  in  the  sum  of  80/.  lis,  6cf.,  of  lawfiil  money,  &c., 
for  a  true  and  just  debt  due  and  owing  from  the  said 
George  Grain  to  the  said  Edward  Womersley;  and  the 
said  George  Grain  was  then  and  there  also  indebted  to 
one  James  KnoUf  a  subject  of  this  realm,  in  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  70/.  8s*  5d., 
of  like  lawful  money,  for  a  true  and  just  debt  due  and 
owing  from  the  said  George  Grain  to  the  said  James 
KnoUf  and  the  said  George  Grain  was  then  and  there 
also  indebted  to  divers  other  persons  in  divers  other  harge 
sums  of  money;  and  the  said  George  Grain,  being  so  in« 
debted  as  aforesaid,  and  being  a  subject  of  this  realm,  and 
so  using  and  exercising  the  business  of  a  hatter,  and 
seeking  his  trade  of  living  as  aforesaid,  afterwards,  and 
after  the  making  the  said  indenture  in  the  said  declara- 
tion mentioned,  to  wit,  on  the  same  day  and  year  last 
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1829.         aforesaid,  the  said  debts  to  the  said  Edward  Womenley 
and  the  said  James  Knotty  and  also  the  said  other  debts 
being  then  and  there  due  and  unpaid  and  unsatisfied,  be- 
came and  was  bankrupt  within  the  true  intent  and  mean- 
ing of  the  statute  then  and  still  in  force  concerning  bank- 
rupts made  and  provided;  and  that  thereupon,  afterwards, 
to  wit,  on  the  96th  Jtoie,  18S7,  aforesaid,  a  certain  com- 
mission of  bankrupt,  under  the  Great  Seal  of  the  united 
kingdom  of  Great  Britain  and  Ireland^  bearing  date  at 
Weeiminster^  on  a  certain  day  and  year,  to  wit,  the  day  and 
year  last  aforesaid,  grounded  upon  the  said  statute,  upon 
the  petition  of  the  said  Edward  Wamertley  and  James 
Knott,  was   duly  awarded  and  issued  against  the  said 
Oearge  Grainy  directed  to  certain  commissioners  therein 
named,  [here  the  commission  was  set  out]  ,by  virtue  of 
which  said  commission,  and  by  force  of  the  statute  con- 
cerning bankrupts,  the  major  part  of  the  said  commission- 
ers named  in  the  said  commisston,  having  severally  and 
respectively  duly  taken  the  oath  prescribed  and  appoint- 
ed to  be  taken  by  commissioners  of  bankrupts,  according 
to  the  form  of  the  statute  in  that  case  made  and  provided, 
and  having  then  and  there  entered  and  kept  a  memoran- 
dum thereof  among  the  proceedings  in  the  said  coiaamis- 
sion,  afterwards,  to  wit,  on  the  Snd  July,  18S7,  afinresaid, 
did,  in  due  form  of  law,  find  that  die  sidd  George  Gram 
had  become  bankrupt  within  the  true  intent  and  meaning 
of  the  statute  made  and  then,  in  force  concerning  bank- 
rupts before  the  date  and  issuing  forth  of  the  said  com- 
mission, and  did  then  and  there  declare  and  adjudge  him 
bankrupt  accordingly.  The  defendant  then  averred,  that, 
at  the  time  the  said  George  Grain  became  and  was  bank- 
rupt as  aforesaid,  be,  the  said  George  Grain,  was  entitled 
to  the  said  lease  in  the  said  declaration  mentioned,  and 
that  the  said  rent  in  the  said  declaration  mentioned,  and 
every  part  thereof  (if  any  such  be  in  arrear),  became  due, 
and  was  in  arrear  and  accrued;  and  also,  that  the  com- 
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mitting  the  said  supposed  breaches  of  covenant  in  the  said  1829. 
declaration  assigned,  (if  any  such  there  be),  was  committed 
and  made  after  the  date  of  the  said  commissioni  to  wit,  on 
the  1st  July,  1827.  The  defendant  then  averred,  that» 
after  the  said  George  Grain  became  and  was  bankrupt^ 
as  aforesaid,  to  wit,  on  the  Slst  July,  1821,  Elliott  Tay^ 
lor  and  Edward  Womersley,  being  then  and  there  the  as- 
signees duly  appointed  of  the  estate  and  effects  of  the 
said  George  Grain,  as  such  bankrupt  as  aforesaid^  de- 
clined the  sidd  lease ;  of  which  the  said  George  Grain,  so 
being  such  bankrupt  as  aforesaid,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice,  and  there- 
upon the  said  George  Grain,  being  such  bankrupt  as 
aforesaid,  afterwards,  and  after  the  death  of  the  said 
Fi^amcis  Gibbons,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  and  within  fourteen  days  next  after  he  the  said 
George  Grain,  being  such  bankrupt,  had  notice  that  the 
said  assignees  had  declined  the  said  lease  as  aforesaid,  de- 
livered up  such  lease  to  the  plaintiffs  as  executors  as  afore- 
said.   And  this,  &C.9  wherefore*  &c. 

There  was  a  second  plea,  in  which  the  above  facts  were 
set  out  more  concisely. 

Replication — That  the  plaintiffs,  by  reason  of  any  thing 
in  those  pleas  alleged,  ought  not  to  be  barred  from  having 
and  maintaimng  their  aforesaid  action  thereof  against  the 
defendant,  because  they  said  that  the  delivering  up  of  the 
said  lease  was  after  the  said  21st  day  of  July  in  the  year 
1827,  aforesaid,  and  after  the  said  several  breaches  of 
covenant,  and  every  of  them  had  accrued.  And  this, 
&Cf,  wherefore,  &c. 

To  this  replication  the  defendant  demurred  generally, 
and  the  plaintiffs  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in 
this  Term. 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — The 
replication  is  bad  in  substance,  and  puts  an  immaterial 


7SS  CASES  IK  MICHAELMAS  TBKM, 

1829.  tact  in  issue.  The  commission  against  Gram  is  dated  on- 
the  36th  June,  1837,  and  the  pleas  allege,  that  the  breach- 
es  were  committed  after  the  date  of  the  conunissioii. 
This  the  plaintiffs  do  not  deny  in  their  replication,  bat 
merely  aver,  that  the  lease  was  delivered  up  after  the 
breaches  had  accrued.  The  question  then  is,  wheUier 
the  defendant  is  liable  in  respect  of  breaches  of  covenant, 
which  accrued  after  the  date  of  the  commission  against 
Grain,  but  before  the  delivery  of  the  lease  by  him  to  die 
plaintiffs  as  executors  of  Gibbons,  the  origmal  lessor?  The 
facts  set  out  by  the  defendant  in  his  pleas  furnish  a  com- 
plete answer  to  the  plaintiffs'  right  of  action  against  hinu 
He  was  not  the  tenant  or  occupier  of  the  demised  premiaesi 
but  entered  into  a  joint  covenant  with  the  bankrupt^  who 
was  the  sole  lessee,  and  for  whom  the  defendant  was  a  mere 
surety.  The  statute  6  Oeo.  4,  c.  16,  s.  75,  enacts, 
''  That  any  bankrupt  entitled  to  any  lease,  or  kgreement 
for  a  lease,  if  the  assignees  accept  the  same,  shaU  not  be 
liable  to  pay  any  rent  accruing  after  the  date  of  the  com- 
mission, or  to  be  sued  in  respect  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  covenants, 
or  agreements  therein  contained  [and  if  the  assignees  de- 
cline the  same,  shall  not  be  liable  as  aforesaid,  in  case  he  de- 
liver up  such  lease  or  agreement  to  the  lessor,  or  such  per- 
son agreeing  to  grant  a  lease,  within  fourteen  days  after 
he  shall  have  had  notice  that  the  assignees  shall  have 
declined  as  aforesaid  (a)],  and  if  the  assignees  shall  not 
(upon  being  thereto  required),  elect  whether  they  will  ac- 
cept or  decline  such  lease,  or  agreement  for  a  lease, 
the  lessor  or  person  so  agreeing  as  aforesaid,  or  any 
person  entitled  under  such  lessor  or  person  so  agree- 
ing, shall  be  entitled  to  apply  by  petition  to  the  Liord 
Chancellor,  who  may  order  them  so  to  elect  and  deliver 
up  such  lease  or  agreement,  in  case  they  shall  decline 
the  same,  and  the  possession  of  the  premises;  or  may 

(«}  The  clause  between  brackets  is  a  new  provinon. 
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make  such  other  order  therein  as  he  shall  think  fit."  1S29, 
Here,  the  defendant  has  alleged^  that,  after  the  assignees 
had  declined  to  accept  the  lease,  the  bankrupt,  within  four* 
teen  diiys  after  he  had  notice  thereof,  delivered  it  up  to 
die  plaintifi^  as  the  executors  of  the  lessor.  The  object 
of  the  Legislature  was  to  discharge  the  bankrupt  abso* 
lutely,  and  at  all  events,  by  his  delivering  up  the  lease  to 
his  lessor,  within  the  stipulated  period;  and  in  Doe  d. 
Cheere  v.  Smiih  (a),  where  a  lessee  covenanted  not  to  as- 
sign, and  became  bankrupt,  and  his  assignees  accepted 
the  lease,  the  Court  held,  that  his  covenant  was  discharg- 
ed by  the  statute  49  Geo.  3,  c.  121,  s.  19,  although  a 
breach  of  it  had  become  impossible,  by  reason  that  he  had 
no  longer  the  subject  matter  respecting  which  the  cove- 
nant was  made,  and,  therefore,  that  if  he  came  in  again  as 
assignee  of  his  assignees,  he  should  not  be  charged  with 
that  covenant,  and  that  it  was  no  breach  if  he  assigned: 
and  Lord  Chief  Justice  Gibbs,  said,  '^  the  question  is, 
whether  the  Legislature  has  not  used  such  extensive 
words,  as  to  put  an  end  to  all  covenants  of  the  lessee 
whatsoever;  and  we  are  of  opinion  that  they  have.  The 
words  are,  '  that  he  shall  not  be  liable  to  be  in  any  man- 
ner sued  in  respect  or  by  reason  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  cove- 
nants, or  agreements  therein  contained.'  This  is  an  express 
absolution  of  the  lessee  from  all  the  covenants  contained 
in  the  lease,  after  the  assignees  shall  have  taken  possession 
of  ffae  lease.**  The  same  words  are  introduced  in  the  7dth 
section  of  the  6  Geo.  4,  with  the  additional  proviso,  that  if 
the  as^gnees  decline  to  accept  the  lease,  the  bankrupt 
ahi^  not  be  liable  if  he  deliver  it  up  to  the  lessor  within 
fourteen  days  after  he  shall  have  had  notice  that  the  assig- 
nees have  declined  to  accept  it.  Now,  the  bankrupt  would 
not  be  absolutely  discharged,  if  he  could  be  charged  cir- 
cuitously  by  a  demand  made  on  his  surety.    But  the  de- 

(a)  5  Taunt.  795,  S.  C.  1  Marsh.  359. 

VOL.  III.  BBS 
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JS89.^  liTeriQgup  the  lease  to  the  le«aor  hj  the  hai^rupt»  wiffani 
fourteen  dajra  from  the  date  of  the  coiBmisaioD)  operates  aa» 
surrender  and  extinguishment  of  the  term,  which  sarrender, 
\(y  law,  has  relation  to  tlie  date  of  the  cmomi^sion.  The 
Legislature  could  not  have  meant  that  the  lessee  should  he 
diseharged  from  his  covenants,  and  that  the  leseor  was  still 
to  be  bound  by  his  grant,  or  that  he  should  be  excluded 
his  right  of  possession,  or  deprived  of  the  fruits  to  be  de- 
rived firom  the  enjoyment  of  the  land.  If  assignees  de*- 
eline  to  take  a  lease,  the  lessor,  and  not  the  bapkrupt* 
may  petUion  the  Lord  Chancellor,  who  may  compel  them 
to  make  their  election*  The  moment  the  commission  is- 
sued against  Grain,  his  interest  was  absolutely  determin* 
ed,  the  term  was  at  an  end,  and  when  his  assignees  de^ 
dined  to  accept  the  lease,  the  lessor  had  a  right  to 
resume  possession,  and  grant  a  new  lease.  It  is  possible 
that  the  framer  of  the  act  might  not  have  contemplated 
the  case  of  a  surety  who  becomes  bound  for  the  lessee  in 
the  same  instrument;  but  if  the  principal  be  discharged,  m 
fortiori^  the  surety  is  discharged  also;  and  it  is  quite 
elear,  that,  as  far  as  regards  the  former,  he  is  discharged 
from  the  performance  of  each  and  all  the  covenants  in  the 
lease,  from  the  date  of  the  commission,  and,  eo  ifuitmti^ 
the  contemporaneous  title  of  his  landlord  accrues*  Here,  no 
bond  or  separate  instrument  was  given  by  the  defendant 
for  the  performance  of  the  covenants  by  the  leasee  in 
ease  he  should  become  bankrupt; — both  were  bound  by 
one  and  the  same  lease:  both  were  jointly  liable^  and 
the  defendant  can  cmly  be  chargeable  in  respect  of  that 
instrument;  and  when  his  principal  was  discharged,  his  li- 
ability altogether  ceased.  Although,  in  IngUs  v.  Maedomr 
gal{a)f  where  a  surety  entered  into  a  bond  with  his  prin^ 
cipal,  which  bond  was  conditioned  for  the  performance  of 
certain  covenants  contained  in  an  agreement  for  a  leaae«  i^ 

(a)  1 B.  Moore,  196. 
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WM  held  that  the  surety  was  still  liahle,  although  his  prin-  1829. 
cipat  hecame  bankrupt,  and  was  discharged  under  the  sta- 
tute 49  Geo.  t*},  c.  \2\,  yet,  in  that  case,  no  lease  was  exe- 
cuted between  the  parties,  but  the  covenants  were  con- 
tained in  an  agreement,  which  was  collateral  or  preparatory 
to  a  lease.  But  the  ground  on  which  the  defendant  in  this 
ease  is  discharged,  is,  that  the  lessee's  term  ceased  on  (he 
day  the  commission  of  bankrupt  was  sued  out  against  him, 
tod  the  de  fendant,  as  his  surety,  cannot  b6  liable  for  breaches 
6f  covenant  accruing  between  that  day,  and  the  delivery  up 
of  the  lease  by  the  bankrupt  to  the  plaintiffs  as  executors 
of  the  lessor,  within  the  time  prescribed  by  the  statute. 

Mr.  Serjeant  Stephen,  contra, — ^The  question  in  this  ease 
haA  been  virtuadly  decided  by  that  of  IngUs  v.  Macdougal^ 
where  this  Court  hekl,  that  a  surety  for  the  performance 
of  eovenants  contained  in  an  agreemeiit  for  a  lease,  re- 
mained Kable,  notwithstanding  his  principal  bad  become 
baidfrupt  and  been  discharged  under  the  ^Oeo.  3,  c,  ISl. 
Th^  language  of  the  t9th  section  of  that  statute  is,  iit 
tfpfrit,  and  nearly  in  words,  the  same  as  that  of  <he  75th 
section  of  the  6  Geo.  4.  That  clause  contains  an  adffitional 
proviso,  that,  if  the  assignees  decline  the  lease,  die  bank« 
nipt  shaX  not  be  liable  in  case  he  ddiver  it  u^  to  the  les- 
sor within  fourteen  days  after  the  bankrupt  shsffl  h^ve  had 
notice  that  thie  assignees  have  declined  to  aceept  it.  Ad«> 
Batting,  thati  if  die  assignees  accept  the  l6ase,  th6  bank-* 
m^t  IS  not  Hable  to  pay  rent  accruing  after  tb«  date  of  th^ 
cottuniBsiofn,  or  to  be  sued  for  the  suteequeiit  non-per-^ 
formance  <^any  of  the  covenants  cdnlaSnM  ifii  th^  leaise;  yet 
the  discharge  of  die  lessee  does  not  necesimtity  ittt^lf  that 
the  surety  should  be  discharged  also.  The  nD^iti,  if  not  the 
Aole  otjeet  of  the  lessee  in  requiring  a  surety,  m^y  1^  t6 
profiile  agsteii  this  consequence  of  the  insolvency  or  bank- 
ruptcy of  the  lessee.  If  not,  the  party  requiring  the  surety 
would  be  placed  in  no  better  situation  than  if  he  had  only 
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18691  the  security  of  the  leasee  hiroself.  Although  it  may  be  Bud, 
that  the  discharge  of  the  bankrupt  enures  to  discharge  all 
persons  subject  to  the  performance  of  the  same  covenantBy 
yet  the  same  argument  might  haye  been  urged  in  IngUs  ▼• 
MiicdMigal;  and  although,  according  to  the  case  of  Doe  d* 
Ckeere  v.  SmitA,  it  was  held,  that  the  statute  49  Geo.  S 
operates  as  a  total  discharge  of  the  bankrupt  from  all  the 
oorenants  contained  in  the  lease,  yet  that  only  applies  ta 
a  case  between  the  lessee  and  lessor,  but  camM>t  affect  the 
contingent  rights  and  interests  of  third  parties,  or  any  daima 
which  the  lessor  might  have  on  sureties  who  are  Gable  for  a. 
default  made  by  the  lessee  in  payment  of  rent  or  non-per- 
formance of  covenants.  Althoagh  it  has  been  contended, 
that  the  term  is  eztmguished  by  the  delivery  of  the  lease  to 
the  plaintifis  within  the  time  prescribed  by  the  statute,  yel 
the  delivery  was  only  required  for  the  protection  of  the  ks* 
sor  and  lessee  alone,  and  the  Legislature  did  not  look  to 
the  rights  of  others,  or  contemplate  the  case  of  a  surety, 
as  the  statute  is  altogether  silent  as  to  the  surrender  or 
extinguishment  of  the  term*  Agaki,  it  has  been  said,  that 
the  delivering  up  the  lease  by  the  bankrupt  must  have  a 
retrospective  operation,  viz.  as  a  surrender  of  the  term  by 
relation  from  the  date  of  the  commission,  but  there  is  no 
ground  for  such  a  proposition.  A  surrender  can  only 
operate  from  the  day  of  its  date.  There  might  have  been 
a  long  interval  between  the  sumg  out  of  the  comnussion 
Mid  the  assignees  finally  declining  to  accept  the  lease;  and, 
until  diey  made  their  election,  the  term  vested  in  the 
bankrupt,  and  the  effect  of  the  assignment,  was  suspended* 
A  surety  in  a  lease  must  be  considered  as  standing  in  the 
same  situation  as  a  surety  in  an  annuity  deed,  as  far  as  re« 
gards  payments  accruing  due  after  the  date  of  the  ooni-» 
mission;  and,  ni  Welsh  v.  JFelsh  (a),  it  was  decided,  that 
a  surety  in  an  annuity  deed  is  not  within  the  provisiona  of 
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the  40  Oeo.  8,  c  121,  and  consequently  that  he  is  not  dis-  1B29. 
charged  by  the  bankruptcy  and  certificate  of  his  principal. 
In  Copelandw^  Stephens{a),  it  was  held^  that  the  assignment 
of  a  bankrupt's  estate  under  his  commission  does  not  vest 
a  term  of  years  in  the  assignees,  unless  they  do  some  act 
to  manifest  their  assent  to  the  assignment,  as  it  regards 
die  term  and  their  acceptance  of  the  estate;  that  the  es- 
tate remains  in  the  bankrupt  during  the  period  of  suspen* 
sion,  subject  to  the  right  of  the  assignees  to  have  the  land 
by  their  acceptance  of  the  assignment,  and  thereby  to  give 
effect  to  the  deed,  and  vest  the  estate  in  themselves.  So, 
here,  the  term  continued  in  the  lessee  until  the  delivery  up 
of  the  lease  to  the  plaintiffs  as  the  executors  of  the  lessor. 
If  not,  it  clearly  continued  in  him  until  his  assignees 
declined  to  accept  the  lease;  and  it  appears,  on  the  face  of 
the  record,  that  the  breaches  for  which  the  defendant  is 
chargeable  accrued  during  an  interval  when  the  term  was 
aubsisting  and  in  the  bankrupt,  vis.  before  his  assignees 
had  dedhied  to  accept  the  lease. 

Mr.  Serjeant  Wilder  in  reply. — ^Whether  a  surety  for  a 
lessee  was  in  the  contemplation  of  the  Legislature  or  not, 
at  the  time  the  statute  6  Geo.  4,  was  passed,  yet,  consi- 
dering the  nature  of  the  contract  into  which  the  present 
defendant  has  entered,  he  is,  at  all  events,  discharged. 
Hia  liability  only  continued  during  the  term  for  which  the 
lease  was  granted,  and  when  the  lease  *was  delivered  up 
his  obligation  was  at  an  end.  The  object  of  the  statute 
was  to  discharge  the  lessee  absolutely,  and  at  all  events,  by 
the  delivery  of  the  lease  to  the  lessor,  in  case  the  assignees 
declined  to  accept  it;  and  it  follows,  that  when  he  is  dis- 
charged, the  surety  is  discharged  also,  as  he  would  have 
been,  m  case  there  had  been  an  actual  surrender.  The' 
consideration  for  the  suretyship  was  the  existence  of 
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the  tenq,  during  which  the  tenant  efijoyad  the  frnite 
to.  be  derived  from  the  estate,  and  by  whidi  the  rent  of  Uw 
landlord  waa  satisfied.  In  IttgUs  v*  Macdomgal^  the  UaUHh 
ty  of  the  surety  arose  on  a  bond  which  was  a  disfinet  and 
feparate  instrunent: — besidesi  in  that  casii  theia  was  nn 
)ea0e,  but  only  an  agreeinent  for  a  lease.  lier^,  how- 
ever, the  lease,  after  the  assignees  declined  to  ainaept  it^ 
wa^  delivered  up  to  th^  representatives  pf  the  lessor* 
ifithin  the  time  pointed  out  by  the  statqle;  and  when  ilt 
was  given  up,  it  had  relation  to  the  date  of  ih^  epms^e* 
sion«  A  surety  in  an  annuity  bond  cannot  be  assimibte^ 
^  a  surety  in  a  lease,  who  can  on^  be  liable  fior  the  pey? 
ment  of  rent  or  performance  of  covenants  by  tb«  lessee 
during  the  existence  of  th^  term.  The  case  of  QqfekunBl 
yf^Siepbws  is  also  distingnish^ble  fipom  the  piesent,  as 
here  th§  assignees  declined  to  accept  the  lease  acooiding 
to  the  power  given  theip  by  the  6  Geo.  4;  and  i|a  the  les- 
see was  discharged  frogi  his  covenants  on  the  dey  tfcia 
commission  of  bankrupt  was  issve4  sgainst  hi^  eo  was 
the  defendant  as  his  surety,  as  he  was  only  jomtly  liabk 
with  bjs  principal  during  the  cont^uanoe  of  the  term 
panted  by  the  lease;  and  when  that  was  detenaij|ied«  tha 
tesponsihilty  of  the  suiety  was  at  an  m^i  4ie  iaeftB  fikmp^ 
fexe,  as  set  out  b  the  first  pleiu  ans^  a  suQiSieAt  wawer  tn 
the  plaintiff's  right  of  ufitifm. 

Cur.  adv.  vuU. 


Lord  Chief  Justice  TixnAX.  now  delivered  th%  j^^gpoiQiit 
of  the  Court  as  foUowa: — 

The  qye^tion  in  this  case  is^  whether  a  susety  fipir  a  lee* 
see  is  liable  in  respect  of  bxeadbes  of  covenant  which  acn 
Qnied  aipter  the  data  of  a.  commissioD  of  bankrupt  pgaiiat 
the  leasee^  but  befoj;e  the  dehvery  i^^  of  the  lease  by  tha 
bankrupt  to  the  lessor  under  the  provisions  of  the  bank* 
rupt  act,  6  Geo.  4,  c  16,  s.  7^? 
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That  section  Contemplates  and  provides  for  three  cas^s;         1829. 
jSri/y  where  the  assignees  accept  the  lease ;  in  tirhich  case,        ^ ^^^ 
It  declares  that  the  bankrupt  shall  not  be  liable  to  pay  any  v. 

rent  accruitig  after  the  date  of  the  commission,  or  to  be 
8ued  in  respect  of  uiy  non-observance  or  non-performance 
of  tfie  covetiants.  Secondly^  where  the  assignees  decline 
the  same;  in  which  ease,  it  declares  that  the  bankrupt 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  Wp  such 
lease  to  the  lessor  within  fourteen  days  after  he  shall  have 
had  notice  that  the  assignees  shall  have  declined  to  accept 
Che  lease;  and,  lastly ^  where  the  assigtiees  do  not,  upon 
request,  elect,  whether  they  will  accept  or  decline;  in 
which  case,  the  Lord  Chancellor  has  power,  upon  peti- 
tion, to  order  the  assignees  to  elect,  and  to  deliver  up  th^ 
lease  and  possession  of  the  premises  if  they  decline  the 
same* 

The  present  case  falls  within  the  second  of  the  provi* 
aions  contained  in  the  section  above  referred  to;  and  it  may 
be  admitted,  that,  under  the  circumstances  stated  in  the 
pleadings,  and  confessed  by  the  demurrer,  the  bankrupt 
himself  would  not  be  liable  to  be  sued  now  for  the  non* 
payment  of  the  rent,  or  non-observance  of  the  covenant  to 
repair  stated  in  the  declaration,  inasmuch  as  those  breached 
accrued  subsequently  to  the  date  of  the  commission.  But 
the  question  still  arises,  whether  the  words  of  the  statute 
give  any  more  than  a  personal  discharge  to  the  bankrupt; 
and  whether  the  surety  is  not  still  Kable,  inasmuch  as  the 
breaches  were  incurred  prior  to  the  actual  delivery  up  of 
the  lease  to  the  lessor? 

It  is  contended,  on  the  part  of  die  defendant,  that,  when 
the  lessee  has  delivered  up  the  lease  withhi  the  time  pte* 
scribed  by  the  statute,  it  operates  as  a  surrender  of  the 
lease  from  the  date  of  the  commission,  so  that  the  term 
and  mterest  of  the  lessee  must  be  considered  to  have  ceas- 
ed from  that  time;  and,  consequeAtly,  that  the  sufety  can« 
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1829.  ^      not  be  held  liable  for  any  breaches  after  the 

the  same  being  breaches  after  the  term  has  ceased. 

We  thinki  however,  the  doctrine  of  a  surrender  by  re- 
lation cannot  be  supported  by  any  legal  analogy,  or  by  the 
proper  construction  of  the  statute. 

It  is  well  settled,  by  the  case  of  Copeland  y.  Siepheu$, 
that,  where  the  assignees  do  nothing  to  shew  their  accept- 
ance of  a  lease  for  years,  the  effect  of  the  assignment  is 
suspended,  and  the  term  vests  in  the  bankrupt  until  they 
make  their  election.  The  term,  therefore,  having  once 
vested  in  the  bankrupt,  must  remain  vested  in  him,  until 
either  the  assignees  elect  to  take  it,  or  until  he  him- 
self delivers  it  up  under  the  provision  of  this  section; 
for  if  it  could  be  deemed  to  have  been  divested  or  extin- 
guished from  the  date  of  the  commission,  it  would  follow, 
that  the  bankrupt,  if  he  had  been  in  possession  during  the 
interval,  would  have  been  so  without  any  title  from  the 
time  of  the  commission.  And,  as. to  the  statute,  it  con- 
tains no  words  of  avoidance  of  the  lease  from  any  antece- 
dent time;  it  only  declares,  that  in  case  the  lessee  delivers 
up  the  lease,  he  shall  not  be  liable  for  the  breach  of  cove- 
nants incurred  after  the  date  of  the  commission;  and  these 
words  appear  to  us  to  import  no  more  than  a  personal  dis- 
charge to  the  lessee  from  his  liability  under  the  covenants 
by  the  performance  of  a  condition  subsequent.  Inas- 
much, however,  as  the  liability  of  the  surety  was  running 
at  the  same  time,  and  there  is  nothing  in  the  act  to  extend 
the  defeasance  to  his  case,  we  think  it  still  continues  until 
the  actual  delivery  of  the  lease  under  the  statute  to  the 
lessor. 

In  the  case  of  IngUs  v.  Macdougal^  the  surety  was  held 
not.  to  be  discharged  where  the  assignee  had  accepted  the 
lease,  as  part  of  the  bankrupt's  estate,  though  the  statute 
4dCreo.3,  c.  131,  uses  words  exactly  similar  to  those  ia 
question,  vix*  ''That  the  bankrupt  shall  not  be  liable  to 
pay  any  rent  accruing  after  such  acceptance."    And  we 
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see  no  i«Mon  to  doubt  the  propriety  of  that  constraction 

or  to  plaotf  any  other  upon  the  words  of  this  act.    Upon       ^tuck 

the  whole,  therefore,  we  think  that  there  should  be — 


Frtoir. 


Judgment  for  the  plaintiffi. 


Williamson  v.  Henley.  I?*"^; 

Nov.  26M. 

X  HIS  was  an  action  of  special  assumpsit.  The  firs^  AdecUmtionia 
count  of  the  declaration  stated,  that  theretofore,  and  be-  XtKa?  in  con- 
fore  the  making  of  the  promise  and  undertaking  of  the  JilTSdrtifl^tt 
defendant  thereinafter  next  mentioned,  a  certain  person,  to  «*>«  reqa«t  of 

the  defendant, 

wit,  one  George  Yeaman,  had  deposited  in  the  hands  of  would  defend 
the  plaintiiFa  large  sum  of  foreign  money,  of  great  value,  mijhtbe" 
to  wit,  of  the  value  of  42/.  15*.  of  lawful  money  of  Great  ^^^^^'^ 
Britain,  to  wit,  at  London;  that  also,  afterwards,  and  be-  pUintiff,  on  ae- 
fore  the  making  of  the  promise  and  undertaking  of  the   money  wbicbthe 
defendant  thereinafter  next  mentioned,  the  plaintiff,  at  the  nlJlII^a^'S^ 
special  instance  and  request  of  the  defendant,  had  delivered  fen<J«ntf  he  the 

^  ^  ^    1  .      defendant  pro- 

to  him  the  defendant  the  said  sum  of  money  of  the  said  miied  to  mto 
George  Yeaman;  that  also,  before  the  time  of  the  mak-  hanninsfrom 
ing  of  the  promise   and  undertaking  of  the  defendant  ^^'^^^^'f    ^.|, 
thereinafter  next  mentioned,  the  said  George  Yeaman  action ;  that /. 
had  threatened  to  commence  an  action  at  law  agamst  hun,  brought  an  ac- 
the  plaintiff,  for  the  recovery  of  the  said  sum  of  money,  to  ed  jligmenT^"" 
wit,  at  &c.,  and  thereupon,  afterwards,  to  wit,  oh  &c.,  at  'fj'^y^  . 
&c.,  in  consideration  that  he  the  plaintiff,  at  the  special  that  a  writ  of 
instance  and  request  of  the  defendant,  would  defend  any  waidi  tucd  out 

on  the  judgment, 
under  which 
the  pUintiff  wai  arrested  and  imprisoned,  and  was  obliged  to  pay  the  sum  recovered  by  /.  5.,  in 
order  to  pracvre  his,  the  plaintiff's,  discharge.  The  defendant  took  out  a  sanunons  to  sUy  pro- 
ceedings on  payment  of  the  debt  for  which  the  action  was  brought,  (the  sum  reoovered),  and  costs. 
At  the  trial,  the  plaintiff  gave  no  eridence  of  the  writ  of  co-so.,  bat  proved  the  Judgment,  and  that 
be  had  been  taken  in  execution  and  imprisoned  until  he  paid  the  sura  recovered  by  /.  5.  The 
Jury  found  a  verdict  for  the  plaintiff  for  the  amount  of  that  sum,  and  also  a  further  sum  by  way  of 
damages  for  the  Imprisonment : — Held,  that  the  plaintiff  was  only  entitled  to  recover  the  former 
sum,  either  under  the  special  count,  or  on  a  count  for  money  paid  to  the  defendant's  use ;  and  the 
Coort  ordered  the  verdict  to  be  reduced  accordingly.  Qiutn,  whether  the  focti  is  set  out  in  the 
special  count  amounted  to  maintenance  ? 
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JH9.^      actiM  ulileh  the  said  Oeoi^ge  Yemmm  shoilld  oMtaftenee 
agiAiat  tb«  pkikitiffi  fi[»r  t»r  on  account  of  the  attid  aotn  of 
money,  he  the  deftiidaint  ondertook,  add  tlien  and  thelp^ 
fiEuthitdly  promised  the  plaintiff  to  sa^e  him  harmlesa  from 
dhe  consequences  of  the  said  action,  to  wit,  at  &c. — ^The 
pkintiff  then  averred,  that  the  said  George  Yeoman^  after- 
wards, and  before  the  commencement  of  this  snit,  to  wit, 
on  &c.,  at  &c.,  did  bring,  commence,  and  prosecute  an 
action  against  him  the  plaintiff,  in  the  Coort  of  Km^'m 
Bench,  at  Wesimineteri  for  the  recoTcry  of  the  said  ada 
of  money;  whereof  the  defendant,  afterwards,  to  wit»  on 
&c«,  at  &c.,  had  notice;  and  although  the  plaintiff  did,  with 
ihe  privity  and  consent  of  the  defendant,  and  to  the  best 
of  his  ability  and  power,  defend  the  said  action  or  suit,  yet 
the  plaintiff  in  fact  further  said,  that  sudi  proceedings 
were  afterwards  had  in  the  said  suit,  to  wit,  at  &c.,  thai 
the  said  George  Yeaman,  afterwards,  and  before  die  exhi- 
biting of  the  bill  of  the  plaintiff  against  the  defendant,  to 
wit,  in  Easter  Term,  in  the  ninth  year  of  the  reign  of  our 
lord  the  now  King,  in  and  by  the  consideration  and 
judgment  of  the  said  Court,    recovered  and  obtained 
against  the  plaintiff  in  the  said  Court,  in  the  aforesaid 
action,  at  the  suit  of  him  the  said  George  Yeamanf  da* 
mages  to  a  large  amount,  to  wit,  the  amount  of  4£U.  15s., 
to  wit,  at  &c.,  and  that  afterwards,  to  wit,  on  &c»  a  cer- 
tain writ  of  our  said  lord  the  King,  called  a  agnai  ad 
^MHrfadendum,  issued  out  of  the  said  Court  of  King^e 
Bench  upon  the  said  judgment,  directed  to  the  Sheriflb  of 
London,  by  which  said  writ,  our  said  lord  the  King 
commanded  the  said  Sheriffs,  that  they  should  take  the 
plaintiff  if  he  should  be  found  in  their  bailiwick,  and  hin 
aaittly  keep,  so  that  the  said  Sheriffs  might  have  his  body 
before  our  loid  the  King,  at  WeeirnhMeir,  on  Friday 
next  after  the  morrow  of  the  Holy  Trimty,  to  satisfy  the 
«aid  George  Yeaman  the  damages  aforesaid,  in  form 
aforesaid  recovered;  and  that  the  said  SherijC&  shouM  then 


IN  THC  TBMTB  YBAA  Or  GB0«  IV.  788 

Iiave  theitt  that  writ;  that  afterwards,  tp  wHs  on  &€•»  Ihe  1890. 
plaiq^ff  was  taken  and  arrested  by  hia  body»  tinder  a«d  by 
¥irtue  of  the  said  writ  oietipias  ad  ioti^aeiendttm,  at  ihft 
aoit  of  the  said  George  Yeaman,  and  was  kept  and  det 
tained  in  custody  and  imprisoned  at  his  suit,  under  and 
by  virtue  of  the  said  writ,  for  a  long  spaoe  of  lime,  te  witp 
from  tbenoe  until  &a,  wlien  the  plaintiff,  in  order  to  pw^ 
cure  his  diseharge  from  the  said  imprisonment,  wns  farsed 
spd  obligsd,  and  did  necessarily  lay  out  asid  espend  diress 
krge  sums  of  money,  in  the  whole  amounting  to  a  laige 
Sfim  of  money,  to  wit,  tlie  sum  a{42L  15s«,  so  recovered  by 
the  said  George  Yeoman  as  aforesaid,  and  abo  the  sum 
oi  lOA  for  poundage  and  officer's  fees,  and  other  ineideiital 
expenses;  and  the  plaintiff  was  also,  hy  means  of  the  pror 
mises^  put  to  other  great  charges  and  expenses  of  his  moi- 
nies,  amounting  in  the  whole  to  a  large  som,  to  wit,  to  Ihe 
sum  of  50/.,  and  was  imprisoned  during  all  the  time  afarsf 
said,  sod  theEsby ,  dnring  all  that  time,  was  prevented  from 
fidlowing  his  necessary  buaineas  and  affiurs,  and  lost  and 
^as  deprived  of  an  opportunity  of  going  upon  a  ceiAain 
voyage*  to  wit,  a  voyage  to  the  fVesi  Indiee  and  hmek^ 
and  lost  divers  great  gains  which  he  might,  and  otherwise 
would  have  made  thexdby,  amounting  to  a  large  anm,  to 
wit,  the  sum  of  90(tf.,  and  was  and  is,  by  means  of  dM  psor 
■dnes,  otherwise  greatly  damnified^  &a»  &c. 

The  second  CMUit  stated^  that,  on  &e«t  at  &c.»  m  oonsif 
dMUion  that  thaplaintiff,  at  the  request  of  the  defiendimt, 
wonU  defend,  a  certain  other  sNiion  about  to  be  brought 
against  the  plaintiff  by  George  Yeamtm,  the  defendant 
nndertook  and  fidthfiilly  promised  the  fdaintiff  to  indera-* 
mfy  and  save  Um  harmless  from  the  consequenoes  of  sncb 
actiaa:-<-that  the  said  George  Yeamcm,  afterwards,  and 
befeae  the  commencement  of  this  suit,  to  wit,  on  &Ck,  dsi 
commence  and  prosecute  the  said  laal-menlioaedi  actios 
i^pdnat  theplaiotiff  in  die  Cowtof  £^^'#.809104;  dmldU 
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1829.  though  the  plamtiffdid/  with  the  prhity  and  concaTrence 
of  the  defendant,  and  to  the  best  of  his  the  plaintiflTs  abi- 
lity, defend  snch  action,  yet  the  said  George  Yeamam,  by 
the  consideration  and  judgment  of  the  said  Court,  reco- 
Tered  and  obtained  judgment  against  the  plaintiff  in  the 
said  last-mentioned  action,  for  481.  ISs.  That  afterwards, 
to  wit,  on  &c.,  a  certain  other  writ  of  capias  ad  MaHgfaei- 
endum  issued  out  of  the  said  Court,  upon  the  aaid  judg- 
ment, against  the  plaintiff,  by  virtue  of  which  writ,  he  was 
taken  and  arrested  by  his  body  at  the  suit  of  the  said 
Qecfge  Yeaman^  and  imprisoned,  and  kept  and  detained 
in  custody  at  his  suit  for  a  long  time,  to  wit,  until  &c., 
when  the  plaintiff,  in  order  to  procure  his  discharge  from 
the  said  imprisonment,  was  forced  and  oMiged  to,  and  did 
necessarily  expend  the  sum  of  4S/«.  15#.,  so  recovered  by 
the  said  George  Yeamant  and  also  the  sum  of  I<ML  for 
poundage,  officer's  fees,  &b.,  &c. 

The  declaration  also  contained  the  common  money 
counts.    The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  3%ufa/,at  QmOd- 
kaU,  at  the  Sittings  after  the  last  Term,  the  plaintiff  call- 
ed a  witness,  (an  attorney),  who  stated  that,  in  1807,  he 
was  employed  by  Yeoman  to  commence  an  action  against 
the  plaintiff  WUlmnson,  to  recover  a  certain  quantity  of 
dollars  which  Yeaman  claimed  to  be  entitied  to,  and 
which  he  said  he  had  placed  in  the  plaintiffs  hands. 
That  the  plaintiff  and  defendant  met  at  the  witness's  oflioe, 
and  that  the  defendant  said  that  he  would  indemnify  the 
^aintiff,  and  save  him  harmless  from  all  the  oonseqoences 
of  the  action,  upon  whidi  the  plaintiff  delivered  up  the 
dollars  to  the  defendant.  The  plaintiff  tfien  gave  in  evi- 
dence an  examined  copy  of  the  judgment  in  the  actioo 
brought  against  him  by  Yeantan,  and  a  Sheriffs  officer 
was  called,  who  proved,  that,  on  the  Sith  Afisy,  1828, 
he  took  the  plaintiff  in  execution  at  the  suit  of  Yeamam, 
by  virtue  of  a  warrant  directed  to  him  in  a  cause  of  Yea- 
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manugmstfFiUiafnson.  It  was  also  proved,  that  the  plaui* 
tiff  ramained  in  custody  until  the  6th  June  following,    Wttluju©* 
when  he  was  discharged  on  payment  of  42/.  15i.»  the  v. 

amount  of  the  debt,  together  with  the  costs*  It  was  further 
prored,  that,  after  the  commencement  of  this  action,  the 
defendant's  attorney  took  out  a  summons  to  stay  the  pro- 
ceedingSf  upon  payment  of  the  above  sum  ofifiL  15«.,  to- 
gether with  costs  to  be  taxed  by  the  Protbonotary:— that 
the  summons  was  attended  before  Mr.  Justice  Parif  at 
Chambers;  and  that,  on  the  plaintiff's  attorney  declining 
to  accept  that  sum,  the  learned  Judge  refused  to  make 
any  order.  The  plaintiff  offered  no  evidence  of  the  writ 
of  capias  ad  saiirfaciendum  under  which  he  was  taken  in- 
to  custody,  but  proved,  that,  in  consequence  of  his  impri- 
sonment at  the  suit  of  Yeanum^  he  had  been  deprived  of 
an  opportunity  of  going  a  voyage  to  the  WeH  Indies,  from 
which  he  expected  to  derive  a  considerable  benefit. 

For  the  defendant,  it  was  objected,  that  the  plaintiff 
was  not  entitled  to  recover,  as  he  had  not  proved  that  the 
writ  of  CO*  M.  had  been  sued  out  against  him,  by  virtue  of 
which  he  was  taken  into  custody,  and  without  which  there 
was  no  legal  proof  of  his  imprisonment  at  the  suit  of  Yea- 


His  Lordship,  however,  thought  that  such  proof  was 
not  necessary,  as  the  plaintiff  had  shewn  that  he  bad  been 
taken  in  execution  and  imprisoned  at  the  suit  of  Yeanmn, 
and  that  he  had  been  obliged  to  pay  a  certain  sum  before 
he  was  rekased  firom  his  imprisonment.  The  Jury  accord- 
ingly found  a  verdict  for  the  plaintiff,:  damages  66/,  10s. , 
via.  4&1.  15#.  for  the  money  paid  by  the  plaintiff,  and 
mL  \6s.  for  the  injury  he  bad  sustained  in  consequence 
of  his  imprisonment. 

Mr.  Seijeant  Russell,  on  a  former  day  m  this  Term,  ob- 
tained a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
ibis  verdict  should  not  be  set  aside  and  a  nonsuit  entered. 
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•r  lAy  the  djmtget  tbcmM  not  be  reduced  ta  4ML  15f., 
or  why  the  judgment  should  not  be  arrested.  Mni^  tke 
iv^  pbintiff  could  not  be  entitled  to  recover  nm  eidher  of  the 
wpecml  counts  of  the  declaration,  as  he  had  ayerred  that 
be  was  arrested,  and  kept  m  custody  by  Tirtue  of  a  writ  of 
aapJaa  ad  mtHsfiiciemdmn  soed  out  against  htm  at  the  sintof 
Yeoman,  and  that  he  was  obl^ed  to  pay  a  certain  sum  in 
order  to  procure  his  discharge  frohi  such  custody;  and  he 
gave  no  evidenee  whatever  of  the  issuing  of  the  writ,  or  that 
ktf  wasimi^risoiied  under  it,  but  lAerdy  diat  he  was  detained 
in  custody  unttt  he  paid  a  certain  sum  of  money.  NeMier 
eouM  tbe  plaintiff  be  entitled  to  recover  that  sum  ilinder  the 
eouat  fetf  asoney  paid,  but  only  oni  the  contract  dedared 
en  S^e&iMjf,  tike  damages  must,  al  M  events,  be  reAac- 
ed  to  tbe  sum  actual^  paid  by  the  plaintiff,  as  tfae  sM^ed 
M^ui^  be  had  received  by  virtue  of  the  imprisonment  couH 
only  be  un^er  tbe  writ  ctca* ««.,  of  which  no  evidlenoe  was 
given ;  and  h$ify,  tbe  second  coamt  is  bad  upon  tbe  face 
of  it,  as  it  eels  out  an  fliegsl  contract  amounting  to  main- 
tanane^  as  it  ia  disged  that  in  consiAeratidii  that  Ae 
plaintiff,  at  tbe  rtqueat  of  the  defendant,  would  defend  aar 
action  about  to  be  bimghi  against  t!be  phintiff  by  Fm- 
maa,  the  defendant  undertook  to  indemnify  the  plaintiff, 
and  save  bias  faafmi^ss  from  the  consequences  of  audi  ac- 
tion$  sMd  that  Yemitan  afkerwafds,  and  before  die  com- 
meneemtat  of  this  mult,  brought  an  actSon  agmnst  tii^  fbao^ 
tiff*  But  it  dbes  not  appear  that  tlie  defendant  bad  any 
intei«st  in  the  subject  matter  of  that  actfdn  to  yuatlfy  hb 
mklsrtaking  to  be  responsible  to  the  plaintiff  for  tfae  cofi*- 
sequences  thereof;  and,  aa  tbe  Juiry  found  a  genenf  ver- 
^Ker  ibr  the  plahitiff  on  die  whole  deckration,  tik^  dhmages^ 
cannot  be  severed ;  and  as  tbe  second  count  is  bad-ift  suB^ 
stance,  the  judgment  must  be  arrested. 

lAr.  Seij^ant  WUde  now  shewed  cause.— A>v^,  the 
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plaintiff  k  entitled  to  recover  on  the  firal  coimt  of  ihn  MM. 
deckration,  and  it  was  not  neceaaary  for  him  to  prove  that  ^^gju^mttm 
the  vrit  of  capias  ad  satisfaciendum  waa  sued  out  againat  ^^ « 
bim  at  tlie  auit  of  Yeoman.  The  plaintiff's  being  taken 
into  custody  and  ianprisoned  under  the  writ,  waa  mly 
matter  of  aggravation^  and  was  alleged  by  way  of  special 
damage.  The  gist  of  the  action  waa  the  breach  of  the  un« 
dertaking  by  the  defendant  to  indemnify  the  plaintiff  from 
the  conaequeocea  of  the  action  to  be  brought  against  him 
Iqf  Yeamans  and  the  plaintiff  averred  that  he  bad  been 
ob%ed  to  pay  a  certain  sum  in  discharge  of  a  judgment  ob« 
tained  by  l^aman  in  that  action  and  he  pvoved  (he  judge- 
ment and  his  having  been  taken  in  execution  and  impri- 
aooed  by  vit tne  of  sueh  judgmei|t»  ainl  that  be  waa 
discharged  on  satisfying  the  amount  of  the  debt  ani 
coats  incurred  in  such  action.  But  if  the  plaintiff  cannot 
be  deemed  entitled  to  recover  on  the  special  oounts,  thn 
verdict  may  be  retained  to  the  amount  of  4£/L  i5s.  under 
the  count  for  money  paid,  as  the  defendant«  by  tak- 
ing out  a  summons  to  stay  proceedings  in  this  action  on 
payment  to  the  plaintiff  of  that  sum  and  co6ts»  thereby 
admitted  that  he  was  indebted  to  the  plaintiff  in  that. 
aum»  aa  money  paid  to  his,  the  defendant's,  use.  Therw 
18,  consequently,  no  ground  for  a  nonaiat.  Seccttdfyf 
with  respect  to  the  reduction  of  damages,  the  Jury  have 
aevered  them,  and  the  plaintiff  is  entitled  to  letain  hie  vev* 
dift  for  both  smna;  bis  imprisonment  waa  the  legal  conse* 
qnence  of  the  judgment,  and  although  he  6a  mob  produce 
a  copy  of  the  writ  of  oo.  aa.,  yet  the  8beBiff*s  oScn  prov* 
ed  that  he  took  the  plaintiff  in  execution  by  virtue  of  a 
warrant  directed  tohiminacase  of  Yeaman^.  Williamson; 
and  the  plaintiff  also  proved  that  he  renwned  in  custody 
until  the  judgment  was  satisfied.  Lasify,  aa  to  the  motion  in 
arrest  of  judgment,  the  plaintiff  may  enter  up  judgment  on 
the  first  count  of  the  dedaratio^,  to  which  no  objection  has 
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been  raised;  but  even  if  the  second  be  bad,  on  the  aBeg' 
ed  ground  of  maintenance,  yet  it  b  sufficient  after  veidiol; 
for  Mr.  Serjeant  Williams,  in  a  note  to  the  case  of  Stemil 
y.  Hogg  {a)f  says,  "  Where  there  is  any  defect,  imper- 
fection, or  omission  in  any  pkading,  whether  in  subitsnoe 
or  form,  which  would  have  been  a  &tal  objection  u|Km  de- 
murrer;  yet,  if  the  issue  joined  be  such  as  necessanly  re- 
quired, on  the  trial,  proof  of  the  facts  so  defectiTclyorinr 
perfectly  stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  Judge  would  direct  the  Juty 
to  give,  or  the  Jury  would  have  given  the  verdict,  soch 
defect,  imperfection,  or  omission  is  cured  by  the  verdict 
by  the  common  law,  or.  in  the  phrase  often  used  upon  the 
occasion,  such  defect  is  not  anyjeofiUl  after  verdict;"  and 
here,  the  Court  wiU  presume  that  it  was  proved  at  the 
trial  that  the  defendant  had  a  sufl^ent  interest  in  the 
suit  of  Yeoman  v.  WiUiamson  to  justify  the  undertakiDg 
he  gave  to  the  plaintiff  to  indemnify  him  from  the  coiue- 
quences  of  such  suit. 

Mr.  Seijeant  Rus§eU,  in  support  of  his  rule,— It  is  quite 
clear  that  the  plaintiff  could  not  be  entitled  to  recover 
under  the  count  for  money  paid.  Although,  where  s 
person  has  laid  out  his  own  money  for  the  use  of  anotheff 
who  is  primarily  liable  on  an  express  or  implied  proiabe 
to  repay  such  money,  it  may  be  recovered  as  being  paid, 
laid  out,  and  expended  by  the  plaintiff  to  the  defendaat's 
use,  yet,  the  mere  circumstance  of  one  person  having  re* 
ceived  an  advantage  from  the  payment  of  money  by  an* 
other,  is  not  sufficient  to  raise  an  auumpdl  againtt  the 
former,  because  the  consent  of  the  party,  either  express 
or  implied,  is  absolutely  necessary  in  order  to .  support 
the  action  for  money  paid.    So,  where  a  contract  arises  out 

(a)  1  Wffi9.S«imd.22&D.  1. 
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of  avpecud  agreement  between  two  parties,  the  contract        IS29. 
iBiiit  be  dedared  on  specially;  and,  if  the  plaintiff  has  paid    ^ii^i^i^Mtoir 
fMoey  for  the  defendant  in  pursoance  of  such  agreement,  «. 

lie  cannot  recover  on  the  count  for  money  paid.  In  Cooke 
▼.  Mumiane  (a),  Sir  James  Mansfield  said :  *'  I  apprehend 
the  nde  to  be  this;  where  a  party  declares  on  a  special 
contraet,  seeking  to  recoyer  thereon,  but  fails  in  his  right 
«o  to  do  altogether,  he  may  recover  on  a  general  count, 
if  the  case  be  such,  that,  supposing  there  had  been  no 
special  contract,  he  might  still  have  recovered  for  money 
|»id,  or  for  work  and  labour  done."  Applying  that  prin- 
ciple to  the  present  case,  it  is  quite  clear  that  the  plaintiff 
could  only  be  entitled  to  recover  on  the  special  counts; 
for,  in  Fell  on  GuaranUeSy  it  is  said  (6),  **  the  mode  of  en* 
forcing  a  contract  of  gnarantie  is,  by  special  action  upon 
the  case: — and  an  action  for  goods  sold  and  delivered,  or  bar- 
gained and  sold  to  the  defendant,  or  for  money  lent  to  ano- 
ther, is  insufficient;'*  and  here,  the  plaintiff  sought  to  recover 
aokly  on  the  indemnity  offered  by  the  defendant  to  the 
pkintiff  against  the  consequences  that  might  result  from 
the  action  brought  agamst  him  by  Yeaman.  In  Light* 
fooiy.  Creed{c\  the  plaintiff  purchased  stock,  which  the  de- 
ftndant  agreed  to  transfer  on  a  given  day,  and,  in  conse- 
quence of  a  riee  in  the  market,  the  loss  on  the  sale  amount- 
ed to  a  certain  sum,  which  the  defendant  refused  to  pay. 
The  phuntiff  afterwards  paid  that  sum  to  another  broker, 
by  whom  the  transfer  was  made,  and  it  was  held,  that  the 
plaintiff  could  not  recover  in  an  action  for  money  paid, 
but  that  he  should  ha¥e  declared  specially  on  the  con- 
tract with  the  defendant.  The  same  principle  was  esta- 
bhabed  m  CUM  v.  Merley  {d),  where  it  was  held,  that  a 
liroker.  who  contracts  with  others  for  the  sale  of  stock  at  a 

(a)  1  New  Rep.  365b  Taunt.  26S. 

{b)  2Bd  efit.  155.  (d)  8  Term  Rep.  $10. 
(c)  2  B.  Moore,  255;  S.  C.  8 
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jM^  ftitive  day,  by  tbe  autbority  of  hk  prmcipal>  who  afteri- 
waida  T^sea  to  make  good  the  bargab,  cannat,  by  pay» 
ing  the  diffefeoce  to  8uch  third  persons^  maintain  an  ac- 
tion for  money  paid^  on  an  implied  aumymt  againathit 
principal  for  the  amounts  Harej  tbe  plaintiff;  if  entided 
to  recover  at  all,  could  only  ba  ao  on  the  special  county 
aa  the  money  delirered  by  him.  to  tbe  defendant  iraa  not 
money  paid  to  the  uae  of  tbe  latter,  bat  a  aum  paid  ta 
diacbarge  the  plaintiff*  from  a  liability  which  might  ba  is<^ 
curred^  and  which  was  done  at  the  defendant's  reqoait 
The  mere  fact  of  the  defendant  a  bating  taken  oot  a  am- 
mona  to  atay  tbe  proeeedinga  in  thia  action,  on  payment  of 
a  certain  aum,  and  tbe  coata,  cannot  affect  thequeatioBrU 
it  waa  a  mere  offer  of  compcomiaing  the  auitj  and  to  wiudi 
tbe  plaintiJBT  refuaed  to  accede*  It  is  mani&at,.  that  tha 
second  count  diacloaea  an  illegal  contract  upon  the  &ca  of 
it,  and  the  first  ooimt  ia  not.aupported  by  the  evidence,  b$ 
the plaintifr  did  not  prove  the  allegatipn  tbathewaaar? 
reated  and  detained  in  custody  under  and  by  virtue  of  dia 
writ  of  o«k  #a.  wUeb  had  been  soed  out  against  him  at  tbs 
suit  of  YeasnoHf  and  the  whole  c^  the  avennent  as  to  tb 
special  dMnage  the  plaintiff*  sustained^  is.  stated;  to  baw 
accrued  to  him  by  his  being  impriaoned  under  that  writ; 
He  therefore  cannot  be  entitled  to  retain  tbe  verdict  for  tlia 
sum  found  by  the  Jury  to  be  due  to  him  for  such  impaaom 
ment,  as  there  was  no  legal  proof  of  tbe  writ,  which  was 
set  forth  in  both  the  special  counts  pf  the  dedaralioii. 

Lord  Chief  Justice  Tindal.— I  dimk  that  tbe  verdict 
ought  to  be  abated  or  reduced  by  taking  off*  tbe  sum  of 
2St.  I5s.»  being  the  amount  of  the  damages  given  by  tba 
Jury  to  the  pUuntiff*,  in  respect  of  the  injury  which  he  al^ 
leged  he  had  received  in  conaequence  of  his  impriaomneat 
There  was  no  legal  evidence  of  such  imprisonment  before 
the  Jury ;  for,  the  plaintiff^  having  averred  that  he  was  ar- 
reated  and  detained  in  cuatody,  and  imprisoned  undar 
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and  by  virtue  of  a  writ  of  capias  ad  respondendum^  the         ^^^' 
writ  ought  to  have  been  duly  proved.    But  I  see  no  rea-    wilhakiow 
son  yihj  the  sum  of  4&L  ISr.  might  not  be  recovered  ^- 

tinder  the  first  count  That  count  contains  two  distinct 
allegations— ;/irtfly  that  Yeaman  recovered  a  judgment 
against  the  plaintiff  for  4SA  1 5s.,  in  an  action  at  the  suit 
of  the  former,  from  the  consequences  of  which  the  defend- 
ant undertook  to  indemnify  the  plaintiff;  and  secondly, 
that  afterwards  a  writ  of  capias  ad  satisfaciendum  was 
sued  out  upon  the  judgment,  under  which  writ  the  plain- 
tiff was  arrested  and  imprisoned.  If  either  of  these  alle- 
gations were  proved,  it  was  sufficient  to  entitle  the  plain- 
tiff to  a  verdict,  especially  where  the  Jury  have  severed 
the  damages;  and  in  this  case  it  is  quite  clear  that  they 
were  severable.  It  is  therefore  unnecessary  for  us  to  con- 
aider  whether  the  plaintiff  could  not  have  recovered  the 
sum  of  4S2,  I5s.  under  the  count  for  money  paid,  I  am 
atrongly  inclined  to  think  that  he  might,  because  the  de- 
fendant, by  taking  out  a  summons  to  stay  proceedings  on 
payment  of  that  sum,  with  costs,  treated  it  as  being  due 
to  the  plaintiff,  and  it  was  in  &ct  an  admission  that  so  much 
money  had  been  paid  by  the  plaintiff  to  the  defendant's 
use.  But,  without  deciding  that  point,  we  are  all  of  opin- 
ion that  this  rule  must  be  discharged,  except  as  to  reduc- 
ing the  damages  to  i&L  I5s,\  and  the  plaintiff  will  of 
course  have  the  verdict  entered  on  the  first  count  only — 

Rule  discharged. 
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Ball  and  Anotherj  Conusors;  Stephens  and  Wife,  Conor 

Fridt^,  gees. 

Nov.  27th. 

Where  more  JuR.  Seijeant  Toddy  moved  that  this  fine  might  pass, 

moDtbTbiid  notwithstanding  more  dian  twelve  months  had  elapsed 

eiipeedtftnthe  gince  it  ought  to  have  been  perfected,  VLud  Stephens,  one 

sckDowiedg-  of  the  conusors,  had  since  died.    The  learned  Serjeant 

mnuMra,  and  produced  an  affidavit,  which  stated  that  the  acknowledg- 

d?«i**^t£*Co^  *»e'^*^*^  taken  by  Stephens  and  his  wife  on  the  18th  Sep- 

would  DOC  tUow  tember,  1828,  and  that  ^S'/epAen^  died  in  the  spring  of 

unieMitwere  1829,  Without  issue;  that  the  fine  was  levied  for  the  ex- 

heir!^Mt-taw  ot*  prcss  purposc  of  Confirming  his  seisin ;  and  that  it  was  not 

penon  beneS-  completed,  through  the  mistake  or  negligence  of  the  clerk 

ciflUy  interestedf 

aawDted  to  the    of  the  attorney  who  was  instructed  to  pass  and  periect  it. 

•ppUcatton.  j^  Howard  V.  Leath  (a),  the  Court  allowed  a  fine  to  pass, 
which  ought  to  have  been  perfected  six  years  before,  on 
an  affidavit  which  stated  that  the  delay  was  owing  to  the 
negligence  of  the  agent  in  London,  with  whom  the  neces- 
sary instruments  for  its  completion  had  been  deposited. 
So,  in  Fitehley  v.  Jervis{b)j  where  the  documents  for 
passing  a  fine  were  mislaid  at  the  cursitor's  office,  the 
Court  allowed  it  to  pads,  although  one  of  the  conusors 
iras  dead,  and  the  acknowledgment  was  taken  more  than 
twelve  months  before  the  application  was  made,  on  the 
mere  production  of  an  affidavit  stating  the  time  of  tibe 
death  of  such  conusor. 

Lord  Chief  Justice  Tinoal. — I  think  we  ought  not  to 
interfere,  unless  we  see  that  the  heir-at-law,  or  the  person 
beneficially  interested,  consents  to  the  application.  The 
party  who  has  now  the  legal  title  may  complete  it  by  levy- 
ing another  fine. 

Mr.  Justice  Paek. — In  Fawceit  v.  SUngsby  (c),  where 
(a)2B.MooK,  174.    (6) 6 B.Moore, 315.     (c) 7 B. Moore, 338. 
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the  proper  documents  for  levying  a  fine  had  been  execuU  1829. 

ed,  but  it  was  not  completed  for  two  years  afterwards,  in  ball 

consequence  of  the  negligence  of  the  attorney  by  whom  it  Conusor; 

ought  to  have  been  perfected,  the  Court  refused  to  allow  Coniueet 
the  fine  to  pass,  but  left  the  parties  to  levy  another. 

Mr.  Justice  Gaselee. — If  the  party  who  makes  this  ap- 
plication has  experienced  any  loss  or  detrimenti  throu^ 
the  negligence  of  the  attorney  who  ought  to  have  seen 
that  the  fine  was  duly  perfected^  he  has  his  remedy  against 
him. 

The  learned  Serjeant,  therefore,  took  nothing  by  hismo* 
tion  (a). 

.     (fl)  See  jiM  sad  Wife,  conmon;  Oee,  conusee,  oa^e,  p.  603. 


Aflalo  9.  George  Fourdrinier  and  Moses  Almosninos.        Fnd^, 

Nov.%7th. 
X  HIS  was  an  action  brought  by  the  plaintiff,  as  indor-  The  indonee  of 

see,  against  the  defendants,  as  acceptors  of  a  bill  of  ex-  change  raed  two 
change  for  300/.,  dated  on  the  4th  Jul//,  1825,  drawn  by  J^)  t^^n  JT" 
Solomon  and  Moses  AhnosninoSy  payable  to  their  order  four  c«pt«nce  by  one 

.of  them  in  the 

months  after  date,  and  indorsed  by  them  to  the  plaintiff,  name  of  the 
The  defendant i^oiiriirfiHer  pleaded  the  general  issue,  and  to'oie  aedon,  ^ 
Moses  Almosninos  pleaded  his  bankruptcy  and  certificate  ^^^Jpted^UielM^ 
in  bar;  upon  which  the  plaintiff  entered  a  nolle  prosequi  as  i^ecame  bank- 
to  him,  and  proceeded  to  trial  against  Fourdrinier  alone,  edhu  certificate 
who  gave  the  plaintiff  notice  to  prove  the  consideration  he  the^dndir^^n- 
gave  for  the  InlL  *«***•  ."^ 

prof  Mill  as  to 

At  the  trial,  before  Lord  Chief  Justice  Ttndal,  at  Guild-  him,  and  pro- 
fiaU,  at  the  Sittings  after  the  last  term,  it  appeared  that,  at  against  ^i^e 

other:— AeU, 
that  the  bank- 
rupt, ha:iiDg  released  his  inlerest  hi  the  surplus  of  his  effects,  was  a  competent  witness  for  the  de- 
fendant, to  prove  the  circumstances  under  which  he  (the  witness)  accepted  the  bilL 
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ia0».        the  time  the  bill  was  diawn,  ifai0#  Ma¥mmo$  md  j%wrw 
^^ItM      ^'^'^  vo'^  ^  partnertbip,  and  that  the  bifl  w«b  aoeept- 
^'  ed  hyAlmo9mmo»  in  the  partnenihip  firm,  and thut  hems 

alio  -a  partner  with  hia  brotber,  Soiomom  Ahmmma^  die 
drawer  <rf*  the  bill.  The  defenoa  was,  that  M$^9  Akm^- 
mno9  had  accepted  the  bill  in  the  partnership  firm  of 
Fomrdrimeit  %  Co,  in  satJslEfcCtionofadaimlqr  hjajhrosher 
Sohmom  upon  him  alone,  or  for  ins  aoecnnmodationt  and 
that  the  plaintiff  was  aware  of  ihat  enrcumstenoe,  and  ako 
dwt  he  had  given  no  consideration  forliiehHL  b  onUsr 
to  prove  diese  facts,  the  defendant  Fowrdrinier  called 
MoseM  Aimo9mno9  as  a  witness,  he  having  previously  re- 
leased his  interest  in  4he  sui^dus  of  his  offsets;  bnt  his 
competency  was  objected  to  on  the  part  of  the  phumiC^,  on 
the  ground  that  he  was  interested  in  the  event  of  the  suit. 
His  Lordshipy  however,  thongfaC  it  most  convenient  to  re- 
ceive his  testimony,  and  to  reserve  the  question  as  to  hia 
competency  for  the  opinion  of4he  Court;  and,  on  his  evi- 
dence, the  Jury  found  a  verdict  for  the  defendant 

Mr.  Seijeant  SpanMet  on  a  former  day  in  tlm  Teruy 
accordingly  obtained  a  rule  nm  that  tins  verdict  might  be 
set  aside,  and  a  new  trial  had,  on  the  ground  thai  Momsb 
Ahnosiuno*  was  not  a  competent  witness,  and  that  his  tes- 
timony had  been  improperly,  received.  He  and  Fcmrdri^ 
nier  were  joint  debtors  as  acceptors  of  the  biU,  and  both 
were  primd  facie  Ikble,  they  bemg  general  partners  at 
the  time  the  bill  was  drawn  and  accepted.  The  case  of 
Moody  V.  King{dj  bears  the  nearest  resemblance  to  the 
present,  where  A*  and  JB.,  having  been  in  partnership, 
dissolved  it,  and,  two  days  after  the  dissolution,  A. 
drew  a  bill  on  C  in  the  name  of  the  firm,  which  C.  ae» 
cepted  and  paid  without  connderation,  and  afterwards 
sued  A.  and  B.  for  money  lent    A.  pleaded  his  baidc>- 

(a)  2  Btrn.  &  Cress.  &58 ;  5.  C.4  Dow.  &  R^.  fla 
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Tiipley  and  ewtiilcate,  and  A  mmaswmpsiif  arid  a  nottr  1889« 
pr^§eqm  haviag  been  entared  as  to  il.|  k  was  held  that  he 
was  a  MnopeteBt  vilness  ibr  B.  to  prove  that  C.  accepted 
llie  bill  for  his  (JJs)  sole  aceoimodatioB.  There,  how-^ 
ever,  tbe  partnership  between  A,  and  B.  was  diasoked  be^ 
tan  the  bill  was  drawn.  It  was  not,  therefore,  as  between 
ifaoiB,  a  partnership  transaction,  and  B.  was  merely  a  surety 
ivt  A.  within  the  meaning  of  the  statute  40  6m.  3,  c.  121, 
a*  Q,  and  ho  night  ba^  proved  under  A.*s  commission. 
Here,  however,  Faurdrinier  and  AtmoMmmos  were  joint 
debtors  to  the  plaintifl^  and  the  former  was  not  a  soretf 
fior  the.  lattor,  nor  coold  hp  prove  nnder  the  commission 
i^gainst  his  partner  for  a  d^bt  mcnrred  by  both  jointly* 
<4AMtimo#  remained  liable  to  Fourdrimer  for  cootiilmtion, 
in  the  ov^t  of  a  verdict  against  the  latter  in  this  action, 
and  therefore  bis  testimony  was  inadmissible.  Akfaough 
in  Em  parte  Taykr  (o),  a  solvent  partner  was  deemed 
to  be  en^ed  to  piove  against  the  estate  of  a  banknqit 
co^partner  the  amount  of  the  balance  due  to  him  iqpon  the 
partnership  account,  first  satisfying  the  partnership  debts, 
or  indemnifying  the  bankrupt's  estate  against  them;  yet, 
there,  all  the  partoership  creditors  were  astiafied,  and  the 
solvent  partnw  having  'paid  all  the  joint  debts,  he  was  in 
the  nature  of  a  surety,  and  consequently  entitled  to  prove 
ipder  the  commission;  and  in  E»  pmrte  Ellis (6),  it  was 
held,  that  a  scdvent  partner  could  not  prove  a  debt,  or 
even  mUst  a  daim,  until  all  the  joint  debts  were  paid, 

Mr.  Segeant  fFUde,  and  Mr.  Serjeant  Bus^  on  a 
sabsequeut  day  shewed  cause^ — If  the  plaintiff  had  ob^ 
tain^  a  verdict  for  the  amount  of  the  bill«  it  would  fimn 
an  item  in  the  partoerfihip  account  between  FoanirinMr 
and  jtiaaes  4Ano^Hiior,  who  was  one  of  the  drawers,  as 
well  as  the  acceptor  of  the  bill.    If  Fourdrimer  had  paid 

(a)  2  Rose,  176.  (6)  2  Glyn  k  Jam. 312. 
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ihe'biil,  lie  migfat,  perhopt^  have  proved  agflinst^Ae  lepa^ 
mte  estate.  But  Faw^'wiitf  cooM  not  maintein  an  adioii 
agriwt  jfhKMjmiof  for  aay  part  of  the  sum  whieh  tkeplifa<» 
tiff  sought  to  reeorer  in  iim  suit,  for  he  baving  caused  a 
nolle  proMeqm  to  be  entered  as  to  Almo$nima$i  he  was 
no  longer  under  any  legal  Haldity;  mid  if  PourAinier 
vera  to  sae  him  for  oontribtttion  in  an  action  for  BMiey 
paid,  he  could  not  allege  that  the  money  had  been  paid  to 
the  use,  or  at  the  request  0f  Atmosninos.  Ad«iitling»  that, 
if  one  of  two  partners  pay  all  die  joint  creditors,  he  may 
prove  against  the  estate  of  his, bankrupt  eo-partoer$  yet  it 
is  on  the  ground  that  the  solvent  partner  has  made  an  eqiHt> 
able  distribution  to  aH  the  creditors*  When  Abmommm^ 
obtained  his  certiftcato,  it  operated  as  a  discharge  of 
sll  dailns  FourdruAer  migfai  have  i^ainst  ban,  and  also 
of  a&  the  items  of  the  partBership  accounts.  In  die  late 
case  of  B&le  ▼•  BmbbM  (a),  where  the  payees  sued  the 
mriccars  of  a  promiasory  note,  6ne  of  them  pleaded  his 
bankruptcy  and  certificate,  it  was  proposed  by  hn  coun* 
sel,'that  a  vefdict  sboidd  be  taken  for  him,  and  that  be 
should  then  be  eatamfaied  as  a  witness  for  the  other  de- 
fendisnlSi  to  shew  rtie  consideration  for  which  the  note  was 
given;  and  Mr.  Justice  Pari  directed  the  Jury  to  find  a 
verdifct  for  him,  on  bis  plea  of  bankruptcy,  giving  the 
pbintifl^  leave  to  move  to  enter  a  verdict  for  them,  if  the 
Court  should  think  the  evidence  inadmissible;  but  it  does 
not  appear  that  any  vM»tion  was  made;  and  here,  the 
bankruptey-and  certificate  of  AlmotmnoM  expressly  dis- 
chaiged  him,  whatever  the  result  of  this  action  might  be. 
Besides  which,  he  was  altogether  discharged  firom  lia- 
bility, the  plamtiff  having  entered  a  noUe  prosequi  on  tiie 
record.  Therefore,  quacunque  pia  deUa^  he  Was  a  compel 
tent  witness,  and  his  testimony  was  properiy  received. 

(a)lMood.&Malk.S3t. 
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Mr.  Serjemt  jSjpafiMe,  in  support  of  hb  rule.— The  T8S^ 
fudh  proiequi  is  only  binding  as  between  die  plaintiff  and  \^^^ 
F^wdrimer^  the  defendant,  in  this  suit,  and  cannot  affect  _  ^. 
the  latter  in  any  aubaequent  proceeding  be  may  tbink  fit 
to  adopt  againat  Abnoininas.  Before  the  statute  49  Oeoi 
S  was  passed,  it  was  hdd,  in  the  case  of  Wrighi  ▼.  Huf^ 
Ur  {a)f  that  money  paid  by  one  partner  to  another  before 
the  bankruptcy  of  the  latter,  for  the  purpose  of  being  paid 
oyer  as  his  liquidated  share  of  a  debt  to  their  j<Hnt  credit 
tor^  having  not  iieen  so  applied,  was  proveaUe  as  a  debt 
wider  the  commission,  and  that  the  solvent  partner  might 
recover  bis  share  of  the  debt  paid  after  die  bankruptcy  to 
the  joint  creditor,  notwithstanding  the  bankrupt  partner 
had  obtiuned  his  eertifieate.  In  this  case,  the  defendants 
Ftimrdnmer  and  Almomlmoi  were  joindy  and  primd  fade 
liable  to  the  plaintiff,  and  it  is  quite  clear  that  Fcurdrinier^s 
cibdm  on  Almasnmas  for  his  share  of  die  debt,  in  case  the 
plaintiff  had  recovered  in  this  action,  would  not  have  been 
bmnped  by  the  certificate.  It  was  clearly  the  interest  of  the 
witness  ta  defeat  die  plaintiff's  demand  on  the  defendaat 
FaurdnmeTf  his  partner,  as  the  latter  would  have  a  right  to 
call  on  him  for  contribution  in  case  the  plaintiff  succeeded, 
and  Fourdrinier  had  been  compelled  to  pay  the  whole  debt. 
It  must  be  inferred,  from  die  case  of  Moody  v.  JKing,  that, 
if  die  partnership  had  subsisted  at  the  time  the  bill  was  ac- 
cepted, the  debt  could  not  have  been  proved,  nor  would 
the  demand  of  the  one  partner  be  barred  by  the  cerdficate 
of  his  bankrupt  partner. 

Ck§r.  adv.  9tiA. 

Lord  Chief  Justice  Tindal  now  delivered  die  judgment 
of  die  Court,  as  follows: — 

The  only  question  in  this  case  is,  whether  Fourdrimer^ 
upon  payment  of  the  whole  debt,  would  be  entitled  to  sue 

(a)  lSsst,20. 
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JibMtilibMiJiNip,  at  Wi  {iwtM 

tMT  «r  m  equilgr;  for,  if  Rmrwkimtr  had  tin  iqjht,  ke 
foiM  Mt  4iall  U«  paitoor  at  a  wttoaaa,  it  helBgl»^ 
flMt  jptemttodafetttdieactioQ*    Before  the  aMite  40 
0^.  8»  (u  If  1,  a.e^  k  ia  dear  thai  die  ao^e^  faatatf 
wh^lwlpaid^ptrtMnbipdaht  afteatfaedbte  ot^mm- 
wttwti  #f  bukrapt  jMoad  agtintt  hit  paataer^  sngfatn^ 
«o«m  the  proportifm  of  tiieb  ddbt  bj  aa  aataan  at  bv 
agMfitt  the  badknipti  and  Ibat  hia  ceHifiaate  waM  baaa 
tur  t#  mch  ett  aatioau  fFf^Al  f.  fTMitor  {m).    Utaoalr 
tl^^'iiHeii  then  uu  whether,  ainoe  thlit  ttatate»  the  toltent 
pectaer*  after  paymeflt  ef  Ae  pai«wiahip  ^ht,  Anm^ 
udMqueQtly  to  theceiemittbn,  heemnea  fntiiied  ftofnmt 
Fiwr*  if  he  caQpnwe*  he  it  obUgad  to  prove,  and  die  cnti* 
jbiete  viU  be  a  bar  to  any  aetion  for  eootribatMMi;  and  die 
beakni^  pertoer  ia  aet  adaNtaible  witaett.     Upon  oood* 
deratioD  of  that  «et>  and  the  catet  deoidod  themm,  m 
ibkk  Fmtrdrimer,  after  {wymeot  of  thit  jdot  debt*  wodd 
be  alloved  to  prove  the  tbare  paid  by  him  for  fait  baok- 
rupt  partneri  and  that  the  bankrupt  having  obtained  hn 
cerlificate,  and  releated  hit  ifght  to  any  aurplut,  wat  eoo- 
pequendy  an  admittible  witneat  for  the  defendant.    Tht 
tolvent  partner,  if  not  peoperly  a  auroty  for  hia  partner^i 
9bare,  becaute  each  it  originally  liable  for  the  whoiei  yet 
may,  with  atriet  propriety,  be  called,  at  to  the  ehare  bekxig* 
Ing  to  hit  partner,  a  perton  liable  tar  the  debt  of  another, 
and  in  that  character  vould  be  entitled  to  prove  undtt 
the  committion.    And  accordingly,  in  Ex  parte  Yoimg% 
Lord  Chancellor  Eldon  held,  that  thote  wordt  were  adopt- 
ed in  the  ttatute  for  the  convenient  latitude  of  compre- 
hending all  thote  who  could  not  be  ttrictly  considered  as 
auretiety  but  were  retpontible  for  another't  debt,  and  tt 
lowed  the  tolvent  partner,  who  had  paid  a  debt  after  the 
comnittion,  which  the  bankrupt  partner  h«d  inproperlf 

(a)  l>B«a,90. 
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eoBtncled  m  the  partaerriiip  name^  to  peove  Bgdbut  tii(9  WWk» 
bankrupt  partner's  estate.  Svch  proof,  indeed,  wooM  not  Aii^^j^ 
be  aDowed  to  come  in  competkioB  with  the  chums  of  iha  p^^J^^. 
partnership  creditors;  but,  if  the  debt  can  beproved  at  aHf 
the  certificate  is  a  bar.  And,  in  Ew  patie  SmUk,  In  m 
Sheaih  (a),  the  Vice  Chancellor  lays  down  tbe  rule^ven 
nore  largely,  fay  saying:  "  It  is  now  settled,  that  a  solTenI 
partner  winding  upilie  pwtnership  conoerns,  is,  under  Sir 
Samuel  BomiUy^s  Act,  to  be  considered  as  a  surety  pay- 
ing the  debt  after  the  bankruptcy,  in  respeet  of  his  previ- 
ous liability.  Eadi  partner  is  a  principal  debtor  for  hU 
own  share,  and  they  are  mutually  sureties  to  the  creditors 
for  the  share  of  each  other;''  and  the  case  of  Wood  v. 
Dodgion  (6)  leads  to  the  same  condusion.  We  Aink, 
therefore,  that  the  witness  was  properly  admitted,  and 
that  the  rule  nm  for  setting  amde  the  verdiet,  and  fer  a 

new  trial,  must  be — 

Discbaiyed* 

(a)  4  Madd  Rep.  477-  {h)  2  Mau.  &  Selw.  195. 
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Edwards  r.  Bbnnett. 
(In  error). 
jThIS  was  an  action  of  debt  to  reppver  ppnalt^s  under  An  i 
the  statute  17  Geo.  2,  c,  8.    The  declaration  alleged  tfcat  JZted  ondir 

the  stotnte  59 
OIm.  8,  c.  12/ia  within  the  prorlaions  of  the  ititute  IT  Oet.  i,  t,  8»  and  lUH*  to  a  penalty  §w  not 
rrDdncing  it  poor-rate  to  the  inhabitant  of  a  parish  when  duly  requited  so  to  do. 

A  count  in  a  declaration  for  penalties  under  the  statute  17  Geo.  2,  c.  8,  alleged  that  the  plaintiff 
waa  an  Inhahilantof  the  paxiah  of  J.^  and  that  the  d«(fcndant  was  tl|e  aasatant  orencer  of  that  pa- 
rish ;  that  a  rate  (or  the  relief  of  the  poor  was  nude,  allowed,  and  published ;  and  that,  at  a  season- 
able ttme,  the  plaintiff  reqnested  the  defendant,  as  such  assistant  owrsear,  to  pcmit  hbn,  die'plain- 
tlfl^  to  inspect  the  rate*  and  tendered  one  shilling  for  the  same;  and  that,  although  the  defendanty 
tm  such  assistant  oTerseer,  had  the  rate  in  his  posaesrion,  he  would  not  permit  the  plaintiff  to  in- 
spect it: — Held  (on  writ  of  error  brought)  to  be  sufficient  after  verdict,  because  the  allegation,  that 
thedefiendant  was  assistant  overseer,  could  only  be  proved  by  the  production  of  the  warrant  for  his 
appointment,  in  wUcfa  hb  duties  nmat  be  specified;  and  that,  if,  he  had  the  rate  in  hk  cnttody  aa 
•nch  assistant  overMer,  it  might  be  presumed  that  it  was  his  du^  to'pioduee  it*  when  its  inflection 
by  a  parishioner  was  duly  demanded. 
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the  plauitiff  below  (the  defendant  in  error)  before  and  at 
die  tune  of  the  committing  of  the  offence  thereinafter  men- 
tionedi  was,  and  still  is,  an  inhabitant  of  the  parish  of  At- 
wumd$bwryt  in  the  county  of  Olpucesterj  and  that  before 
and  at  the  time  of  the  committing,  &c.,  he  the  defendant 
below  (the  plaintiff  in  error)  was,  and  still  is,  the  assistant 
oyerseer  of  the  poor  of  that  parish,  and  that  theretofore, 
to  wit,  on.  &c.,  at  &&,  the  churchwardens  and  OTerseers 
of  that  parish  made  a  certain  rate  for  the  relief  of  the  poor 
of  the  said  parish,  which  rate,  so  made  as  aforesaid,  was  af- 
terwards, and  before  the  committing,  &c.,  allowed  by  two 
of  his  Majesty's  Justices  of  the  peace  for  the  county  of 
Ohucesier,  and  duly  published  by  the  churchwardens 
and  oyerseers  of  the  poor  of  the  said  parish,  and  that  af- 
terwards, and  at  a  reasonable  time  in  that  behalf,  to  wit, 
on  &c.,  the,  plamtiff  below  requested  the  defendant  below, 
as  such  assistant  oyerseer  of  the  said  parish,  to  permit  him 
the  plaintiff  below  to  inspect  the  said  rate,  and  then  and 
there  tendered  and  offered  to  the  defendant  below  the  sum 
of  one  shilling  for  the  same.  The  plaintiff  below  then  aBeged, 
that,  although  the  defendant  below,  as  such  assistant  orer- 
seer,  then  and  there  had  the  said  rate  in  his  possession ;  yet 
he  did  not  nor  would  permit  the  plaintiff  below  to  inspect  it, 
whereby  the  defendant  below  forfeited  for  such  offence  the 
sum  of  soil,  and  whereby,  and  by  force  of  the  said  statute, 
an  action  had  accrued  to  the  plaintiff  below,  being  the 
party  ag|(rieved,  to  demand,  &c. 

The  defendant  below  pleaded  nil  debet,  on  which  issne 
was  joined.  The  cause  was  twice  argued  in  the  Court  of 
.  JKwg's  Bench;  firsts  on  a  motion  to  set  aside  a  nonsuit, 
which  was  directed  on  the  ground  that  the  plaintiff  below 
was  not  a  party  gricTed  within  the  meaning  of  the  statute 
17  QeQ.ii{fii) ;  and,  secondly ^  upon  a  motion  in  arrest  oTjudg- 
ipent,  on  the  ground  that  it  was  not  averred  in  the  declimi- 

{a)  7  Bsni.  &  Cre8.586;  S.  C.  2Man.  &  Ryl.482. 
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tion  that  it  was  the  duty  of  the  defendant  below,  as  as^ 
sktant  overseer,  to  exhibit  the  rate  to  the  pkintiff  below 
when  requested  so  to  do;  but  the  Court  held,  that  the  de^ 
daration  was  sufficient  after  verdict,  and  that  the  pfadritiff 
was  entitled  to  judgment.  Upon  which  the  diefendant  below 
brought  a  writ  of  error,  which  now  came  on  for  argument. 

Mr.  Serjeant  Ludhw,  for  the  plaintiff  in  error. — An  as- 
sistant  overseer  is  not  a  person  within  the  words  or  mean- 
ing of  the  statute  17  Geo.  2,  c.  3,  the  second  section  of 
which  enacts  (a),  **  That  the  churchwardens  and  overseers 
of  the  poor,  or  other  persons  authorized  to  take  care  of 
the  poor  in  every  parish,  shaU  permit  all  and  every  the  in- 
habitants of  the  said  parish,  to  inspect  any  rate  for  the  re- 
lief of  the  poor,  at  all  seasonable  times,  paying  one  shil- 
ling for  the  same.*'  And  the  third  section  enacts,  *^.  That, 
if  any  churchwarden  or  overseer  of  the  poor,  or  other 
person  authorized  to  take  care  of  the  poor  in  every 
pariah,  &e.  shall  not  permit  any  inhabitant  or  parish- 
ioner to.  inspect  the  rates  for  the  relief  of  the  poor, 
such  churchwarden  or  overseer,  or  other  person  authoris- 
ed as  aforesaid,  for  every  such  offence  shaD  forfeit  and 
pay  to  the  party  aggrieved  the  siim  of  SO/.,  to  be  sued  for 
and  recovered  by  action  of  debt  in  any  of  his  Majesty's 
Courts  of  record."  At  the  time  that  statute  was  passed, 
an  overseer  of  the  poor  was  a  public  officer,  the  duties  of 
whose  office  were  well  understood.  But  an  assistant 
overseer  was  not  known,  and  it  was  then  illegal  to  pay 
a  deputy  a  compensation  out  of  the  poor  rates,  for.  dis- 
char^g  the  duties  of  his  principal.  Assiistant  overseers 
were  first  appointed  tinder  the  statute  59  Oea.  9,  c. 
12.  But  they  are  neither  churchwardens  nor  overseers, 
nor  can  they  be  considered  as  deputy  overseers,  for  they 
do  not  represent  the  overseers  in  all  their  duties,  but  oidy 

(a)  8  Bam.  &  Ores.  702. 
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]^^      te  those  for  the  dimhmcge  of  wbieh  tbty  are  s^ecuAy  ap- 
pobtecL    They  tte  not,  dierefeve»  liable  to  slatataMe 
ponaltiei.    The  overaeert  whoie  duttet  aad  liabilitiet  ne 
pointed  oot  in  the  17  Geo*^^  are  the  aaiDe  deseriptkNK^ 
offiotfi  at  wen  estaUblied  by  the  48  JBtti.  c  »,  wbieh  ate- 
tiite  ii  leeited  jn  die  pieembie.    An  atoielant  o^eneet 
need  not  be  a  substantial  householder,  nor  is  he  appointed 
bj magistrates  in  tiM  fine  inatande;  neithi^r  ia  lie  bondd  to 
oecept  tiie  oOee.    He  ia  noaunated  and  eleeted  bythe 
paddiionen  in  irestry  assembledi  who  fix  a  yearly  salary 
to  be  paid  him  fi>r OKeeutbig  the  office;  aSMl  he  is  dss 
veqmied  to  gire  a  bond  as  a  security  for  the  due  pefftrm* 
ance  of  hia duties.    Akhouf^  it  may  be  said  that  he  iss 
peraan  autbonaed  to  take  caie  of  die  poor,  and,  tlierelitte, 
ftUa  within  the  prarisions  of  the  17  Gfeo.«,  yet  he  is  doI 
liable  to  the  ponidftiea  imposed  by  that  stafeate.    The  pe^ 
sons  so  authorised  are  guardians  of  the  poor,  or  tliose  whs 
are  authoriacd  to  make  rates,  but  an  assistant  overseer  hsi 
ne  sueb  power.    But,  even  admitting  that  he  may  be  lia- 
ble as  a  peraon  antborised  to  take  care  of  the  poor,  the 
daelattitkm  ahouU  have  charged  fahn  in  that  character, 
and  the  pkintiflPbelew  should  have  afleged  thai  Uwoifki 
dmp  ^  ike  defemiamt  belm»,  as  asristant  overseer,  to  pro- 
duce the  rate;    Although  it  mi^t  have  been  in  lut  pes- 
sessfon^  it  does  not  follow  that  he  was  bomid  to  produce 
it*    Hit  might  have  been  entrusted  with  it  for  the  mere 
purpose  of  coHecting  monisa  to  be  raised  under  it,  or 
he  might  have  a  temporary  poasessicm  only»  for  instsuoe, 
for  the  purpose  of  depositiiig  it-  in  the  parish  dies^  or 
ta  take  itto  the  magistralea in <yrdssr  to  obtain  warrants 
agafaisl  tUose  wlm  had  neglected  of  refosed  to  pay  cka 
ratesyor  for  many  other  legitimate  purposeSi  eschidiDf 
the  duty  of  exhibiting  it.    In  Ooniiym't  Digesi{aj,  it  is 
aiid,  if  an  action  be  founded  upon  a  statute,  the  plaio* 

(«)  Tit.  "  JeUon  upon  StaiuUi'  (A* 3U  S. P.  ** Piwcfcr,-  (C 7«) 
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tiff  iM8t  aver  every  MM/n  wkieli  k  requieite  to  m^       1829« 
tilfe  him  to  an  Mtton,  ki;  okkv  to  iDform  the  Coiu«  ttei 
hie  oate  ie  within  the  fittttutes^-euA  tiuit  tfpj^Ues  tnoM 
fradbly  to*  a  penal  atatnl^i  which  always  reoehrea  a  strict 
eonstnietion,      .Although  it  may  be   said,   that  every 
nitendnieiil  will  be  made  by  the  Ceuit  aftm*  vevdiist,  yet 
in  Sjpieir^  v;.  Fat*ksr,  Mr.  Justice  Buttet  said  (a),  '*  no* 
tiling  is  to  be  presumed  after  verdiet»  but  what  is  expresrfy 
atated  in  die  declarationi  or  what  la  necessarily  impUed 
irom  those  fiu^ts  which  are  stated  :'*->-and  herei  fircnn  what  ia 
alleged  in  the  declaration,  no  necessary  impHcatiom  or 
intendment  ean  be  mised,  that  the  defendant  below  was 
sutgect  to  the  penalties    imposed  by  the    statute   i? 
Gee*  S,  for  not  producing  the  rate  in  questkm.    The  Ha* 
bility  attaches  upon  the  party  who  has  the  legal  custody 
of  the  rates,  and  not  on  the  person  who  has  a  mere  naked 
poBsessbn}  and  by  tbe  statute  58  Gfm.  3|  c.  69,  s.  6^  it  is 
expressly  enacted,  that  all  rates  and  assessments,  accouitta 
and  Touehers  of  the  ehurohwerdeos,  orerseers  of  the  poor, 
and  other  parish  offieersi  shall  he  kept  by  such  penons j 
and  deposited  in  sueh  pdaee  and  manner,  as  the  inhabit* 
ants  in.  vestry  assembled  shall  direGt***    The  defendant 
bebw  was  only  described  in  the  dedaratkm  as  an  assistant 
overseer,  but  the  plaintiff  should  have  gone  further,  send 
rikged  the  ground  en  which  his  liability  arose,  and  also 
that  it  was  his  duty  to  produce  the  rate.    In  the  case  of 
The  Ki$ig  v.  Evereit  (i),  an  information  stating,  that  one 
Hk  was emplofsd  in  the servioeof the custens>  and tliat 
it  was  hiadiily,  as  such  pers<m  so  emi^oyed^  to  arrest  and 
detmn  certain  goods,  and  tiiat  tke  defendant  corruptly  so* 
lidted*  H.f  being  snch  person  so  employed,  to  forbear  to 
arrest  and  detain  saeh  goodsj  it  was  held^  that,  inasmuch 
a»  it  was  not  the  duty  of  every  person  employed  hi  the 
service  of  the  customs,  to  arrest  and  detain  goods  which 

(a)  1  Term  Rep.  145.    (6)  8  Bsm.  &  Crew.  114 ;  5.  C.  3  Msn.  &  Byl.  ddr 
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would  be  Sable  lo  8ei«]xe>  the  oount  wee  bad»  for  wnt  fo 
shewing  that  H.  was  a  person  whose  duty  it  was  to  nest 
and  detain  such  goods ;  and  Lord  TVaferefeit  there  referred 
to.  the  case  of  Max  ▼•  Rcherm^jat^^  where  a  count  in  a  de- 
claration alleged  a  shipment  by  the  plaintifi;  of  goodi  ca 
board  the  defendants' vessel,  of  which  thl^y  vrere  ownersybot 
did  not  state  that  the  goods  were  deliTered  to  or  receifed  by 
the  de&ndantS|  or  that  they  had  any  notice  of  the  fiM:t  of  the 
shipmenti  it  was  held,  that  the  count  could  not  be  sustaiDed, 
as  there  was  not  any  fact  alleged  from  which  the  law  would 
mply  any  duty  in  the  defendants,  with  respect  to  the  goods. 
So,  here,  there  is  no  allegation  that  it  was  the  duty  of  the 
defendant,  as  assistant  overseer,  to  produce  the  rate,  or 
that  he  had  been  duly  appointed  such  officer;  and  in 
Short  T.  Prwen  (6),  in  an  action  against  a  £armer  of  the 
post  horse  duties,  under  the  statute  27  Geo.  3,  c  S6,  for 
a  neglect  of  duty,  it  was  held  to  be  necessary  to  aver,  that 
he  was  the  farmer  appointed  under  and  by  virtue  of  that 
act;  and  in  the  case  of  the  CoU^e  qf  PkyMmu  ▼. 
Buth  (c),  a  declaration  upon  the  statute  14  Hem.  8,  c  5,  foe 
iUegally  practising  physic  in  Wesimmier,  was  held  bad, 
aa  it  did  not  allege  that  Weiiminsier  was  widiin  seven 
miles  of  London*    So  here,  the  plaintiff  has  only  averred, 
that  the  defendant  had  the  rate  in  his  possession,  but  oot 
that  it  was  his  duty,  as.  an  assistant  overseer,  to  pro- 
duce it 

Mr.  CampbeUf  for  the  defendant  in  error. — There  is  no 
ground  to  impugn  the  judgment  of  the  Court  below,  whent 
the  same  course  of  argument  was  adopted  as  has  been  now 
raised,  and  the  whde  Court  thought  the  declaration  suffi- 
cient ;  and  when  the  ca^e  first  came  before  them  on  a  motion, 
for  a  new  trial,  Mr.  Juatice  Hobroyd,  said(d): ''  If  it  were. 

(a)  12  E«it,  89.  (c)  4  Mod.  47. 

(b)  6  Term  Rep.  1 6a.  {d)7  Barn.  &  Cies.  593. 
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die  duty  of  Ae  aAtktant  orerseev  to  do  all  the  acta  wMcti 
An  ot^fseevis  bound  to  do,  then  he  ought  to  have  produced 
the  rate  {"and  the  Court  ordered  the  cause  to  go  down  to  att^ 
other  Jury,  fat  order  that  the  nature  of  the  duties  of  the  de« 
fimdaat  below  might  be  ascertanied ;  and ,  on  the  second  triai, 
they  found  a  verdict  for  the  plaintiff  below  on  those  counts 
which  charged  the  defendant  as  assistant  overseer;  If  such 
officer  beheld  not  liable  to  penalties  for  not  producing  the 
rate,  the  statute  17  Geo.  S,  would  be  ii^eflect  repealed  i 
ibr,  if  he  be  not  punishable  for  refusing  to  produce  It,  and 
the  overseer  may  excuse  himself  by  saying  that  the  rate 
is  not  in  his  possession,  the  parishioner  requiring  tt>  look 
at  it  would  be  altogether  without  remedy.  But  the  main 
question  now  is,  whe Aer  it  sufficiently  appears  on  the  face 
of  the  declaration,  that  it  was  the  duty  of  the  defendant  be- 
low to  shew  the  rate  to  the  plaintiff  below,  when  he  request- 
ad  to  inspect  it.  *  An  assistant  overseer,  when  duly  appoint^ 
ed  under  the  59  Geo.  S,  although  he  is  not  an  overseer  for 
all  purposes,  yet  be  is  authoriaed  to  execute  all  sueh  of  the 
duties  of  overseer  as  shall  in  the  warrant  for  his  appoint-^ 
ment  be  expressed ;  and,  though  it  is  not  alleged  that  it  was 
the  defendant's  duty  to  exhibit  the  rate,  yet  it  is  averred 
that  he  was  asristant  overseer,  andas  such  assistant  over'* 
sea  had  the  rate  in  his  posaession:  but  he  could  not  have 
had  it  in  his  custody  as  assistant  overseer,  unless  it  had 
been  specified  in  his  warrant  of  appointment  that  he  should 
have  it  Besides,  the  plaintiff  alleged  that  bis  request  to 
inspect  the  rate  was  made  at  a  seasonable  time,  so  as  to 
bring  the  r^sal  within  the  second,  section  of  the  statute 
17  G^  2.  Although  it  has  be^  said  that  the  rate-book 
might  have  been  ddivered  to  the  defendant  for  a  particu* 
lar  purpose  only,  eta.  linrcottectfaig  Ae  rates,  or  taking  the 
book  to  the  magistrates,  in  case  of  defimlt  made  in  payment 
of  the  rates;  yet  the  Court  must  infer,  after  verdict,  that 
the  defendant  was  proved  to  be  such  an  officer,  that  it 
was  bis  duty  to  produce  the  rate  to  the  plainiiff  when  duly 
required  so  to  do.   In  the  case  of  the  King  v.  Eoerett,  there 

VOL*  111.  D  D  D 
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18S9.  was  an  entire  absence  of  all  qitcmnstineeg  or  facts  from 
which  any  duty  could  be  inferred  to  vender  the  party  charg'^ 
ed  liable.  Besides,  that  was  a  proceeding  of  a  crinHniJ  na- 
ture, and  the  allegation  that  it  wns  the  duty  of  the  defend- 
ant to  seise  goodsi  was  matter  of  law,  and,heing  so,  the  fiwt 
ahewing  the  legal  duty  should  have  been  stated  and  alleged. 
So,  in  Max  r.  RoberU^  from  the  facts  stated  in  the  declara- 
tion, no  duty- was  imposed  on  the  defendant  to  convey  the 
goods.  Here,  however,  the  statute  17  Geo.  2,  gives  a  right 
to  every  inhabitant  of  a- parish  to  inspect  the  rates;  and,  if 
the  overseer,  or  any  person  authorised  to  take  care  of  the 
poor,  and  who,  by  virtue  of  his  office,  is  entitled  to  the  cus- 
tody of  the  rate,  refuses  such  inspection,  he  is  liable  to  the 
penalties  imposed  hy  the  act;  and  here,  as  it  is  aHeged  that 
the  defendant  was  an  assistant  overseer,  and  as  such  had 
the  rate  in  his  possession,  it  must  be  assumed  that  be  was 
entitled  to  have  it  in  his  custody  as  such  overseer,  and, 
therefore^  that  he  was  bound  to  produce  it  to  the  plaintiff, 
a  parishtoner,  on  bis  being  veqnested  to  do  scat  a  season- 
aUe  1 


Mr.  Seijeant  Lmdhwy  in  reply.^-The  CoiuPt  befow  were 
far  from  being  satisfled  that  the  count  in  question  was  suf* 
ficient;  for,  Mr.  Justice  Bmffl&ff  said :  *'  I  am  ^  opinion, 
that,  afker  verdict,  dbe  plaintiff  is.  entitled  to  recover,  al- 
though the  covnt  is  certainly.  Mry  imperfect  in  foim." 
Mr.  Justioe  lAMedtUe  observed^  that  *'  there  was  only 
just  sufficient  on  the  record  to  turn  the  scide  against  the 
defendant;"  and  Mr.  Justice  PorA  added:  ''  There  is  just 
sufficient  on  die  recordc  to  warrant  a  judgment  for  the 
plaintiff."  The  main  distinction  was  not  there  taken, 
as  to  the  party  who  is  entitled  to  the  legal  custody  of  the 
rate  books.  The  assistant  overseer  cannot  be  deemed  li- 
able to  the  penalties  imposed  by  the  statute  17  Geo,  2,  if 
he  has  only  a  bare  or  limited  right  of  possession,  and  the 
plaintiff  should  at  least  have  alleged  that  it  was  the  duty 
of  the  defendant  to  allow  the  plaintiff  to  inspect  the  rate; 
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whereas,  he  has  only  stated  that  it  was  m  the  possession  1829. 
of  the  defendant:  fori  as  Mr.  Justice  UMedale  said, 
**  The  duties  of  an  assistant  overseer  are  certainly  unde- 
fined, nor  can  we  tell  correctly  what  they  are,  without 
seeing  the  warrant  by  which  he  is  appointed.  The  rate 
book  might  be  delivered  to  him  for  the  purpose  of  collect- 
ing the  rate  only,  but  dien  the  plaintiff  must,  have  been 
nonsuited."  On  the  whcde,  therefore,  there  is  sufficient 
to  authorise  this  Court  to  say  that  the  count  in  question  is 
insuflicient,  and  cannot  be  supported. 

Lord  Chief  Justice  Timdal  now  delivered  the  judg- 
aeni  of  the  Court,  as  follows: — This  case  is  brought  be- 
fore us  by  a  writ  of  error  from  the  Court  of  King's  Bench. 
Two  objections  have  been  ratied-rrJFSrfi,  that  an  assistant 
overseer  is  not  within  the  provisions  of  the  statute  17  Oeo* 
2,  c.  S,  s.  S,  which  imposes  a  penalty  of  20L  upon  over- 
seers not  permitting  inhabitants  of  a  parish  to  inspect  the 
poor-rate,  when  properly  required  so  to  do; — and  second' 
/y,  that  even  if,  in  point  of  law,  such  assistsnt  overseer  is 
subject  to  the  penalty,  enough  has  not  been  set  forth  on 
the  face  of  this  record  to  make  the  defendant  bdow  liable, 
as  the  declaration  does  not  allege  thai  ii  mas  his  dtUy  ia 
prodmee  the  rcUe.  But  we  are  of  opinion  that  neither  of 
these  objections  can  prevail,  and  that  the  judgment  of 
the  Court  o{  Kings  Bench  ought  to  be  affirmed.  Fitsi, 
the  words  of  the  3rd  section  of  the  statute  17  Oeo.  S,  im- 
posing the  penalty  for  not  permitting  an  inhabitant  to  in- 
spect the  rates,  are,  "  That,  if  any  churchwarden  or  over- 
seer of  the  poor,  or  other  person  authorised  as  aforesaid 
(that  is,  authorised  to  take  care  of  the  poor  (a) ),  shall  not 
permit  any  inhabitant  or  parishioner  to  inspect  the  poor- 
rates,  or  shall  refuse  or  neglect  to  give  copies  thereof  as 
aforesaid  (that  is,  at  all  seasonable  times,  on  payment  of  one 
shilling  for  the  same  (6) ),  such  churchwarden  or  overseer, 

(ii)  See  section  I.  (6)  See  section  2. 
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fte9.  ^  or  other  person  authoriied  as  aforesud^  for  every  sadi  of- 
fence, shall  forfeit  and  pay  to  the  party  aggrieved  the  sum 
of  20/*|  to-be  sued  for  and  recovered  by  action  of  debt, 
bill,  plaint,  or  infonnation»  in  any  of  his  Majesty's  Coorts 
of  record.  It  has  been  contended,  that  an  assistant  over- 
seer does  not  fall  within  this  section,  as  he  b  not  designated 
therein  as  a  person  authorized  to  take  care  of  the  poor,  or 
classed  with  the  other  officers  therein  named,  as  he  is  neither 
a  churchwarden  nor  overseer  of  the  poor.  But,  admitting 
that  he  is  not,  still  he  is  a  person  authorized  to  take  caie 
of  the  poor;  for  he  must  have  been  nominated  and  elected 
by  the  inhabitants  of  the  parish  in  vestry  assembled,  and 
appointed  an  assistant  overseer  by  warrant  in  writing  un- 
der the  hands  and  seals  of  two  Justices  of  the  Peace,  as  re- 
quired by  the  statute  59  Oeo.  S,  c.  IS,  s.  7,  which  enacts, 
that  it  shall  be  lawful  for  the  inhabitants  of  any  parish  in 
vestry  assembled,  to  nominate  and  elect  any  discreet  per- 
son or  persons  to  be  assistant  overseer  or  overseers  of  the 
poor  of  such  parish,  and  to  determine  and  specify  the  du- 
ties to  be  by  him  or  them  executed  and  performed,  and  to 
fix  such  yearly  salary  for  the  execution  of  the  said*  office 
as  shall,  by  such  inhabitants  in  vestry,  be  thought  fit;  and 
it  shall  be  lawful  for  any  two  of  his  Majesty's  Justices  of  the 
Peace,  and  they  are  thereby  empowered,  by  warrant  under 
their  hands  and  seals,  to  appoint  any  person  or  persons  who 
shall  be  so  nominated  and  elected,  to  be  assistant  overseer 
or  overseers  of  the  poor,  for  such  purposes  and  with  such  sa- 
lary as  shall  have  been  fixed  by  the  inhabitants  in  vestry; 
and  every  person  to  be  so  appointed  assistant  overseer,  shall 
be  authorized  and  empowered  to  execute  all  such  of  the 
duties  of  the  office  of  overseer  of  the  poor  as  shall  in  the 
warrant  for  his  appointment  be  expressed,  in  like  manner, 
and  as  fully,  to  all  intents  and  purposes,  as  the  same  may 
be  executed  by  any  ordinary  overseer  of  tbe  poor/'  An 
assistant  overseer,  therefore,  although  he  may  not  be  ex- 
pressly authorized  to  take  care  of  the  poor,  yet  a  suffi- 
cient authority  is  given  him  to  execute  all  such  of  the 
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duties  of  the  office  of  oyerseer  as  shall  be  expressed  in  1829 
the  warrant  for  his  appointment.  The  second  section  of 
the  statute  17  Geo.  %  enacts,  ^'That  the  churchwardens 
and  overseers  of  the  poor,  or  other  persons  authorixed  to 
take  care  of  the  poor ^  shall  permit  all  and  every  the  inha- 
bitants of  the  parish  to  inspect  the  rates  for  the  relief  of 
the  poor*  at  all  seasonable  times,  paying  one  shilling  for 
the  same.*'  It  appears  to  us,  that  an  assistant  overseer, 
duly  appointed,  falls  within  the  terms  and  meaning  of  that 
section,  as  being  a  person  authorized  to  take  care  of  the 
poor ;  for,  it  would  be  giving  the  act  a  very  narrow  construc- 
tion, if  we  were  to  hold  that  it  extended  only  to  those  paro- 
chial officers  who  were  then  in  existence.  Although  that 
statute  cannot  be  intended  to  have  a  prospective  view  or 
operation,  because  assistant  overseers  were  not  then  known, 
still  the  Legislature  have  since  created  officers  who  fall 
within  the  description  of  those  persons  who  are  authorized 
to  take  care  of  the  poor.  The  59  Geo.  3,  is  a  remedial 
act,  and  passed  for  the  benefit  of  the  public  and  the  relief 
of  the  poor. 

But  it  has  been  said,  that,  admitting  that  an  assistant 
overseer  is  within  the  provisions  of  the  17  Oeo.  S,  still, 
that  it  does  not  appear  upon  the  face  of  this  record  that 
it  was  his  dtUy^  as  such  assistant  oterseer^  to  have  the 
custody  of  the  poor  rates,  so  as  to  make  him  liable  to 
the  penalty  for  not  producing  a  rate  to  an  inhabitant  of 
the  parish,  when  called  upon  so  to  do.  Although  this 
olijection  migjit  have  prevailed  if  taken  on  demurrer, 
yet  the  finding  of  the  Jury  has  established  that  the  plain- 
tiff below  had  a  right  to  demand  the  rate;  and  it  roust  be 
now  intended  that  the  defendant  was  a  person  who  was  en- 
titled to  have  the  custody  of  it,  and  that  he  had  been  duly 
appointed  assistant  overseer  by  the  warrant  of  the  magis- 
trates, in  compliance  with  the  terms  of  the  statute  59  Geo. 
3.  There  is  an  express  allegation  in  the  count  before  us, 
that  the  defendant  was  an  assistant  overseer,  and  that 
could  only  have  been  proved  at  the  trial  by  the  production 
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1829.        oF  the  warrant  by  which  he  was  appointed,  in  writing,  un- 
Edwarm       ^^^  ^^®  hands  and  seals  of  the  Justices,  or,  if  the  warrant 


Bennett. 


coold  not  be  procuredi  by  giving  secondary  evidence  of  its 
contents.   The  Judge,  therefore,  having  the  warrant  of  the 
defendant's  appointment  before  him,  unless  it  appeared 
upon  the  face  of  it  that  he  was  a  person  authorized  to 
take  care  of  the  poor,  would  have  told  the  Jury  that  he 
did  not  fall  within  the  terms  of  the  statute  53  Geo.  S, 
by  which  he  was  authorized  to  execute  all  such  duties  as 
should  in  the  warrant  be  expr^sed,  as  fully  as  the  same 
might  be  executed  by  any  ordinary  overseer  of  the  poor. 
It  is  further  alleged,  that  the  plaintiff  requested  the  de- 
fendant, as  such  assistant  overseer,  to  permit  him  to  iii^ 
spect  the  rate,  and  that,  although  the  defendant,  as  such 
overseer,  had  the  rate  in  his  possession  or  custody,  yet, 
that  he  would  not  permit  the  plaintiff  to  inspect  iu    If 
the  defendant  had  not  a  general  authority  to  take  care  of 
the  poor  at  large,  yet  he  might  have  a  limited  authority,  a 
portion  of  which  was  for  him  to  have  the  care  and  custody 
of  the  rate-book,  and  a  penalty  is  sought  to  be  enforced 
for  a  breach  of  the  execution  of  his  duty,  as  such  over- 
seer, in  not  allowing  the  plaintiff,  an  inhabitant  of  the 
parish,  to  inspect  it.    We  are  therefore  of  opinion,  that, 
after  verdict,  sufficient  appears  upon  this  count  for  us  to 
assume  that  the  defendant  was  a  person  authorized  to  ha?e 
the  care  of  the  poor,  within  the  meaning  of  the  statute  17 
Geo.  S,  or  that  it  was  his  duty,  as  assistant  overseer,  to 
have  the  care  and  custody  of  the  rate-books.    If  the  de- 
claration had  alleged  that  the  4efendant  had  authority  to 
take  care  of  the  poor,  there  could  have  been  no  doubt; 
and  although  his  right,  as  assistant  overseer,  to  have  the 
care  and  custody  of  die  rate  is  ambiguously  expressed, 
still  the  Judge  must  have  seed  at  the  trial  whether  he  had 
the  legal  custody  of  it  or  not;  and,  aflber  verdict,  we  are 
not  to  intend  that  the  defendant,  as  assistant  overseer,  was 
not  entitled,  as  such  officer,  to  have  the  caie  and  custody 
of  the  rate-books.    The  case  of  The  King  v.  Everett  is 


Mr.  Campbell  then  moved,  that  the  judgment  in  Park- 
er  ▼•  Edwards,  on  which  a  writ  of  error  had  also  been 
brought^  might  be  affirmed.  There,  a  demand  to  inspect 
the  rate  had  been  made  by  another  parishioneri  upon  the 
defendant  on  his  own  premises,  not  for  from  his  house, 
and  he  refused  to  allow  .the  inspection,  .but  not.  on.  the 
ground  that  it  was  inconvenient  to.go  to  hb  house  for  that 
purpose;  and,  in  an  action  against  him  for  the  refusal,  the 
Cotirt  of  Kings  Bench  held  that  this  was  a  reasonable 
demand. 

Judgment  affinned  accordingly. 
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altogether  distinguishable  from  the  present,  as  there  on-  1829. 
ly  three  classes  or  descriptions  of  persons  were  authoriz- 
ed to  seize  goods  under  a  warrant  from  the  officers  of 
the  customs,  and  the  seizure  was  made  l)y  a  person  not 
falling  within  either  of  these  descriptions:  there,  too,  the 
defendant  was  charged  with  the  commission  of  a  crime; 
whilst  here,  he  only  rendered  himself  liable  to  a  penalty 
to  be  enforced  by  civil  remedy.  We  are  therefore  unani- 
mously of  opinion,  that  the  judgment  of  the  Court  below 

must  be —      * 

Affirmed. 


REGULiE  GENERALES. 

Bail. 
XjORD  Chief  Justice  Tindal,  in  the  course  of  the  Term,  Bail 
said,  that  doubts  having  been  frequently  entertained  whe- 
ther or  not  leaseholders  could  be  admitted  to  justify  as  bail, 
the  Judges  of  the  respective  Courts  had  conferred  toge- 
ther, and  come  to  the  determination,  that,  in  future,  no' 
bail  should  be  allowed  to  justify,  unless  he  be  a  housekeep- 
er or  a  freeholder. 
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Reo.  Oen. 

Annalliei. 
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Annuities. 

It  is  ordered,  that»  in  future,  where  a  rule  to  shew 
cause  is  obtained  in  this  Court,  for  the  purpose  of  setting 
aside  an  annuity  or  annuities,  the  several  objections  there- 
to intended  to  be  insisted  upon  by  the  counsel  at  the  time 
of  making  such  rule  absolute,  shall  be  stated  in  the  said 
rule  to  shew  cause.  N.  C.  Tindal. 

J.  A.  Park. 

J.  BURROUOU. 

S.  Gasklee. 


Awards. 

Awards,  It  IS  ORDERED,  that,  in  future,  where  a  rule  to  shew 

cause  is  obtained  in  this  Court,  to  set  aside  an  award,  the 
several  objections  thereto  intended  to  be  insisted  upon  at 
the  time  of  making  such  rule  absolute,  shall  be  stated  in 
the  rule  to  shew  cause.  j^  ^  ^^^.^^ 

J.  A.  Park. 

J.  BURROUOH. 

S.  Gaselee. 
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TO  THE 


PRINCIPAL   MATTERS. 


ACCOUNT  STATED. 

1.  **  Received  of  A.  B.  \50L  which 
I  promise  to  pay  on  demand,  with  in- 
terest," is  a  promissory  note,  and  re- 
quires to  be  stamped  as  such.  Where, 
therefore,  an  instrument  in  these 
words,  on  bemg  produced  in  evi- 
dence, was  stamped  with  a  receipt 
stamp: — Held,  that  an  acknowledg- 
ment by  the  defendant,  that  he  owed 
the  party  to  whom  it  was  given  the 
sum  mentioned  in  the  note,  was  held 
sufficient  to  entitle  the  executors  of 
the  latter  to  recover  on  an  account 
stated,  although  the  consideration  for 
which  the  note  was  given  was  goods 
sold  and  delivered,  for  which  there 
was  no  count  in  the  declaration.  Ash* 
hyy.Ashby,  186 

ACKNOWLEDGMENT. 

See  FiMBS  and  Recoveries,  3. 
a 

ACTION  ON  THE  CASE. 
See  Corporation,  1. 

1.  Where  a  person  manufactures 
an  article  and  sells  it  for  a  particular 
purpose,  the  law  implies  a  warranty 
that  it  is  fit  and  proper  for  that  pur- 
pose. Therefore,  where  the  defend- 
ant supplied  copper  sheathing  for  the 
plaintifTs  vessel,  which  turned  out  to 
be  defective  in  a  short  time  after  it 
was  used,  and  the  Jury  found  that 
the  decay  was  occasioned  by  some 
intrinsic  defect  in  the  quality^ — Held, 


ACTION  ON  THE  CASE. 

that  the  plaintiff  was  entitled  to  re- 
cover damages  in  an  action  on  the 
case  in  the  nature  of  deceit,  although 
no  fraud  was  imputed  to  the  defend- 
ant; for  that,  as  he  manufactured  the 
copper,  and  knew  the  purpose  to 
which  it  was  to  be  applied,  and  said, 
**  he  would  supply  the  plaintiff  well," 
it  amounted  to  a  warranty  that  it 
should  be  fit  for  that  purpose.  Jones 
V.  Bright,  155 

2.  In  an  action  on  the  case  for 
maliciously  indicting  the  plaintiff  for 
pcijury,  malice  and  a  want  of  proba- 
ble cause  in  the  defendant  must  con- 
cur; and  the  plaintiff  must  adduce 
some  evidence  to  shew  a  want  of  pro- 
bable cause,  before  he  can  call  upon 
the  defendant  to  prove  the  affirma- 
tive, and  shew  that  he  had  reason- 
able and  probable  cause.  Where, 
therefore,  the  defendant  indicted  the 
plaintiff  for  perjury,  but,  as  he  did 
not  appear  before  the  Grand  Jury, 
the  bill  was  ignored,  and  he  after- 
wards preferred  another  indictment, 
and  the  bill  was  found  on  his  testi- 
mony, and  on  which  he  caused  the 
phuntiff  to  be  apprehended,  and  op- 
posed his  bail,  and  suspended  all  pro- 
ceedings on  the  indictment  for  three 
years,  and  the  plaintiff  took  the  re- 
cord down  to  trial,  at  which  the  de- 
fendant was  present,  but  left  the 
Court  just  before  he  was  called  as  a 
witness  for  the  prosecution;  and  the 
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AFFIDAVIT. 


ARBITRATION. 


Jury,  after  deliberation,  acquitted  the 
plaintiff: — Held,  that  this  waa  suffi- 
cient primd  facie  evidenoe  .of  a.  want  ^ 
of  probable  cause;  but  the  Judge 
having  thought  otherwise,  and  direct- 
ed a  nonsuit — ^the  Court  set  it  asidei ' 
and  ordered  a  new  trial.  Willans  v. 
Taylor,  350 

3.  Qikwe-rWhether  the  assignee 
of  an  insolvent  can  maintain  an  action 
on  the  case  against  an  attorney  for 
negligence  in  preparing  a  lease  for 
the  insolvent,  whereby  his  estate  was 
lessened  in  value  and  dananified  ?  De- 
lafieUt  V.  Freeman,  704 

ADMISSIONS. 
1.  In  an  action  of  trover  by  the 
assignees  of  a  bankrupt,  the  defend- 
ant's attorney  admitted  that  the  party 
had  been  duly  declared  bankrupt: — 
Held,  that  the  defendant  was  thereby 
precluded  from  objecting  to  ^y  of 
the  proceedings  under  the  commis- 
sion, unless  he  had  given  notice  to 
dispute  it.  Perring  v.  Tucker^     557 

ADULTERY. 
See  Husband  and  Wipe. 

AFFIDAVIT. 

1 .  If  an  affidavit  be  sworn  by  two 

or  more  deponents,  their  names  must 

be  written  in  the  jurat,    Houlden  v. 

Fasson,  559 

AFFIDAVIT  TO    HOLD  TO 
BAIL. 

1.  An  affidavit  of  debt,  stating 
that  the  defendant  was  indebted  to 
the  plaintiff,  in  a  certain  sum  for 
goods  sold  and  delivered  to  the  de- 
fendant, and  at  his  request,  is  insuf- 
ficient, as  it  is  necessary  to  allege  that 
the  goods  were  sold  and  delivered  by 
the  plaintiff  to  the  defendant.  Snell 
v.  Anderton,  269 

2.  An  affidavit  of  debt  made  by 


the  plaintiff^  stated  that  the  defend- 
ant was  indebted  to  him  in  the  sum 
of  ft%5L  upon  a  bill  of  exchange 
drawn  by  M.  /.  D.  upon  and  ac- 
cepted by  the  defendant,  and  in- 
dorsed by  Af.  /.  Z).  to  the  plaintiff, 
and  due  at  a  day  then  past: — HeU 
sufficient,  although  it  did  not  state 
that  the  bill  was  payable  to  M, «/.  D., 
or  his  order,  because,  if  the  plaintiff 
had  no  interest  in  the  bill,  perjury 
might  be  assigned  on  the  affidavit. 
Hughes  V.  Brett^  566 

AGREEMENT. 

'.       .   •  •  •     '  * .  '       ' 
See  Assumpsit.  . 

LlQUIDATEli  DaXAOXS. 

ALIMONY. 
See  Husband  and  Wipe,.  1. 

ALLOTMENT*    . 
See  iHCLOsoaa-AcT. 

ALTERATION. 

See  Bond. 

AMENDMENT. 

See  P&ACTics,  14. 
1.  Where  the  defendant  died  after 
the  execution  of  a  writ  ot fieri  faeioM^ 
the  Court  would  not  allow  it  to  be 
ameaded  by  inserting  the  ieUahtm 
clause,  as  the  interest  of  the  personal 
representative  might  be  affected  bj 
such  insertion.    Phillips  v.  Tanner, 

562 

ARBITRATION. 

I.  Where  all  matters  in  difierence 
between  the  plaintiff  and  defendant 
were  referred  to  an  arbitrator,  and 
the  defendant  made  several  claims 
against  the  plaintiff,  which  might  be 
the  subject  of  a  cross  action,  and  the 
arbitrator  found  that  the  plidntiff  had 
no  cause  of  action  against  the  defend- 
ant:— Held,  that  the  award  was  suf* 


ASSUMPSIT. 


ASSUMPSIT. 
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ficient — all  matters  in  difierence  be* 
tween  the  partis  having  been  refer- 
ed.  Hhtfllat  r.  ElUs,  56S 

2.  By  a  Judge's  order,  all  matters 
in  difference  in  a  cause  were  referred 
to  an  arbitrator,  so  as  he  should  make 
his  award  in  writing  on  oi'  before  the 
first  day  of  Trinity  Term  then  next, 
or  on  or  before  such  further  or  ulte- 
rior day  as  he  should  appoint  and  sig- 
nify in  writing  under  his  hand,  to  be 
indorsed  on  the  order.  The  arbitra- 
tor enlarged  the  time  by  indorsement 
upon  the  order,  and,  before  the  ex- 
piration of  the  enlarged  time,  the 
plaintiff's  attorney,  at  the  request  of 
the  arbitrator,  obtained  a  Judge's  or- 
der for  a  further  enlargement.  The 
defendant  attended  a  meeting  ap- 
pointed by  the  arbitrator  in  pursu- 
ance of  such  order;  but  the  plaintiff 
sent  an  excuse  for  his  non-attendance. 
The  arbitrator  afterwards  made  his 
award,  but  did  not  indorse  the  second 
enlargement  on  the  original  order : — 
Held,  that,  as  both  parties  had  in  ef- 
fect assented  to  the  enlargement,  the 
award  was  valid,  as  the  authority  of 
the  arbitrator  had  not  expired.  Leg" 
gett  V.  Ftnlay,  629 

ASSISTANT  OVERSEER. 
See  Otbrsseb,  2,  3, 

ASSUMPSIT. 

1.  The  defendants,  merchants  in 
London,  entered  into  an  agreement 
with  /.  S,  for  the  working  of  mines 
in  Peru,  for  which  he  was  to  receive 
a  certain  stipulated  salary,  and  also 
one-fifth  share  of  the  profits.  /.  S. 
was  furnished  by  the  defendants  with 
a  letter  of  instructions,  a  letter  of  cre- 
dit enabling  him  to  draw  on  them  for 
10,000/.,  and  a  power  of  attorney  au- 
thorising him  to  enter  into,  transact, 
complete  and  execute  all  contracts 
or  agreements  which  he  might  deem 
exp^lient  for  the  purpose  of  obtain* 


ihg  a  grant  or  lease  of  any  mine,  or 
for  the  purchase  of  any  ore,  or  of  the 
right  to  open,  dig,  or  work  any  mine ; 
and  to  enter  into,  make,  and  execute 
any  deeds,  conveyances,  &c.,  that  he 
might  deem  necessary;  and,  general* 
ly,  to  do  all  such  acts,  &c.,  as  the  de- 
fendants themselves  could  do  if  per- 
sonally present.  /.  S,,  having  al- 
ready raised  I0,000i.  on  the  letter  of 
credit,  obtained  a  further  sum  from 
the  plaintiffs  in  Peru,  which  he  ap- 
plied to  the  defendants'  use,  and  drew 
bills  on  them  for  the  amount.  The 
letter  of  credit  and  power  of  attorney 
were  not  shewn  to  the  plainti£&  by 
/•  S,,  when  they  made  the  advances, 
nor  did  it  appear  that  ihey  required 
to  see  them ;  neither  were  the  plain* 
tifia  infomaed  by  /.  S.  of  his  having 
already  obtained  money  on  the  letter 
of  eredit.  The  defendants  having 
refused  to  accept  the  bills: — Held, 
that  the  plaintiffii  were  entitled  tore- 
cover  the  amount  of  the  advances  so 
made  toJ.S^aa  money  had  and  re- 
ceived.  fVUhmgton  V.  Herring,     30 

2.  The  defendant,  by  an  agree- 
ment containing  words  of  present  de- 
mise, let  to  the  plaintiflb  certain  lands 
and  premises,  which  the  party  in  pos- 
session refused  to  quit.  In  iMfump- 
mU  against  the  defendant  for  a  breach 
of  the  agreement,  in  not  delivering 
possession  to  the  plaintiflb: — Held, 
that  the  defendant  was  bound  to  give 
possession,  as  a  contract  to  do  so 
must  be  implied ;  and  that  the  plain- 
tiffs were  not  obliged  to  bring  eject- 
ment against  the  wrongfiil  occupier. 
Coe  V.  Clay,  57 

8.  The  plaintiffs,  ship  owners,  con- 
tracted by  charter-party  with  A.,  to 
take  on  board  a  cargo  of  wheat  at 
Danisic,  where  A,  resided,  and  con- 
vey it  to  London,  at  4«.  6^.  per  quar- 
ter. A,,  not  having  a  cargo  ready, 
entered  into  a  sub-charter-party  with 
B.  to  take  com  at  6s,  per  quarter. 
B4  consigned  the  cargo  to  the  defend- 
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ants  under  bilb  of  lading,  by  which 
the  corn  was  made  deUverable  to 
them,  or  their  assigns,  on  pa3ring 
freight  at  6t,  per  quarter.  No  refer- 
ence was  made  to  the  sub-charter- 
party  in  the  bills  of  lading.  B.  gave 
the  defendants  notice  not  to  pay  the 
full  fright  to  the  platntiflfs,  stating 
that  they  were  only  entitled  to  freight 
at  4<.  6d,  per  quarter : — Held,  that 
the  plaintiflb  could  only  recover 
freight  at  that  rate,  althou^  the  de- 
fendants, in  ignorance  of  the  sub- 
charter-party  or  daim  of  B,^  had  at 
first  promised  to  pay  the  full  freight 
of  6«.  according  to  the  bills  of  lading. 
Mitchmeon  ▼•  Beghie^  442 

4.  A  declaration  in  a$smiq>iU  stat- 
ed, that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defend- 
ant, would  defend  any  action  that 
might  be  brought  by  J.  H.  against  the 
plaintiff,  on  account  of  certain  money 
which  the  plaintiff  had  delivered  to  the 
defendant,  he  the  defendant  pro- 
mised  to  save  the  plaintiff  hannless 
from  the  consequences  of  such  action ; 
that  J.  S,  afterwards  brought  an  ac- 
tion, and  obtained  judgment  against 
the  plaintiff;  and  that  a  writ  of  ca.  so, 
was  afterwards  sued  out  on  the  judg- 
ment, under  which  the  plaintiff  was 
arrested  and  imprisoned,  and  was  ob- 
liged to  pay  the  sum  recovered  by  J. 
f  .,  in  order  to  procure  his,  the  plain- 
tifi^s,  discharge.  The  defendant  took 
out  a  summons  to  stay  proceedings 
on  payment  of  the  debt  for  which  the 
action  was  brought  (tlie  sum  recover- 
ed), and  costs.  At  the  trial,  the  plain- 
tiff gave  no  evidence  of  the  writ  of 
ca,  sa,^  but  proved  the  judgment, 
and  that  he  had  been  taken  in  execu- 
tion and  imprisoned  until  he  paid  the 
sum  recovered  by  J.  S.  The  Jury 
found  a  verdict  for  the  plaintiff  for 
the  amount  of  that  sum,  and  also  a 
further  sum  by  way  of  damages  for 
tlie  imprisonment: — Held^  that  the 
plaintiff*  was  only  entided  to  recover 


the  former  sum,  eitlier  under  the  ipe- 
cial  count  or  on  a  count  for  money 
paid  to  the  defimdant'a  use;  end  the 
Court  ordered  the  verdict  to  he  re- 
duced accordingly.  Queer e^  whether 
the  facta  as  set  out  in  the  special  ooont 
amounted  to  maintenance  ?  WilRem 
son  V.  Henleyt  7S1 

ATTESTING  WITNESS. 
See  Will,  2. 

ATTORNEY. 

1.  A  notice  of  application  to  be 
admitted  one  of  the  attomies  of  this 
Court,  having  been  by  mistake  left 
at  the  Cham^rs  of  one  of  the  Judges 
of  the  Court  of  Kmg*s  Benck^  instod 
of  the  Lord  Chief  Justice's,  the  Court 
allowed  the  applicant  to  be  admitted, 
on  an  affidavit  dedaring  the  fsct 
Ex  parte  Lambert,  t^^ 

2.  In  an  action  for  maliciously  ar- 
resting the  plainuff,  and  taking  him 
in  execution  at  the  defendant's  suit, 
it  seems  that  the  latter  is  liable,  al- 
though the  plaintiff  was  taken  io  ex- 
ecution at  the  instance  of  the  defend- 
ant's attorney,  and  without  the  know- 
ledge or  assent  of  the  defendsot 
Jones  V.  NichoUs,  12 

3.  Queere — Whether  the  assignee 
of  an  insolvent  can  maintain  an  action 
on  the  case  against  an  attorney  for 
negligence  in  preparing  a  lease  for 
the  insolvent,  whereby  his  estate  wai 
lessened  in  value  and  danmifiedf  Be- 
lafield  V.  Freenum,  704 

AUCTION. 
1.  The  defendant,  an  auctioneer, 
offered  two  pohcies  of  assurance  for 
sale  by  auction,  and  it  was  stated  in 
the  particulars,  that  the  policies  would 
be  sold  by  order  of  the  executors  of 
a  mortgagee,  and  under  a  power  of 
sale.  The  plaintiff  purchased  one  of 
the  policies,  and  deposited  part  of  the 
purchase-money  with  the  defendant 
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at  the  time  of  the  sale: — Heldt  that 
the  vendors  were  hound  to  produce 
a  clear  and  indisputahle  title : — and 
the  mortgagor  having  assigned  the 
policy  hy  deed  to  the  mortgagee; 
and  a  subsequent  deed  between  the 
same  parties,  on  a  farther  advance  by 
the  mortgagee,  conlained  a  power  of 
saU  if  the  principal  sum  were  not 
paid  on  a  given  day;  and,  on  a  fur* 
ther  advance  by  the  mortgagee,  a 
third  deed  was  entered  into,  by  which 
the  interest  remaining  unpaid  was  to 
be  converted  into  principal,  hut  the 
power  of  sale  iroi  omitted;  and  the 
vendors  declined  to  procure  the  con- 
currence of  the  mortgagor  to  the  as- 
signment of  the  policy  to  the  plaintiff: 
— Heldf  that  he  was  entitled  to  reco- 
ver back  his  deposit,  but  without  in- 
terest. Curling  v.  ShUtleworth^  368 

AVOWRY. 

See  Rbflevin. 

AWARD. 

See  Arbitration. 

BAIL. 

1.  Where  the  defendant  became 
bankrupt  after  action  brought,  the 
Court  enlarged  the  time  for  him  to 
surrender  in  discharge  of  his  bail,  until 
a  fortnight  after  he  had  finished  his  last 
examination.  Steady,  Yates^      272 

2.  Where,  after  added  bail  had 
justified,  the  rule  for  allowance  was 
set  aside,  on  the  ground  of  perjury 
in  one  of  the  bail,  who  was  rejected ; 
the  bail  below  are  competent  to  ren- 
der their  principal  at  any  time  before 
the  rule  for  setting  aside  the  allow- 
ance is  made  absolute,  if  their  names 
remain  on  the  recognizance  as  such 
bail  Eex  v.  The  Sheriffs  of  MiddU- 
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BAIL  IN  ERROR. 
1.  The  names  of  the  plaintiff  and 


defendant  in  the  original  action  must 
be  continued  in  the  case  of  bail  in  er- 
ror, until  the  transcript  of  the  record 
is  carried  over  to  the  Court  of  error. 
Smith's  Bail,  242 

2.  A  burgess  of  a  corporation  may 
justify  as  bail  in  error,  in  an  action 
brought  against  the  corporation,  if  he 
be  not  a  capital  burgess,  or  a  party 
on  the  record.  Henley  v.  Lyme  Re^ 
gis,  450 

BANKRUPT. 

1.  The  82nd  section  of  the  statute 
6  Geo,  4,  c.  16,  is  retrospective,  and 
applies  to  payments  made  before  and 
at  the  time  of  the  passing  of  the  act. 
Therefore,  where,  before  the  passing 
of  the  act,  the  bankrupt  paid  the  de- 
fendants, who  were  aware  of  his  in- 
solvency, a  sum  of  money  after  he 
had  committed  an  act  of  bankruptcy, 
but  of  which  they  had  no  notice  :— 
Heldf  that  such  payment  was  protect- 
ed, and  that  the  assignees  were  not 
entided  to  recover  in  an  action  for 
money  had  and  received,  after  the 
statute  6  Geo,  4  came  into  opera- 
tion, although  the  commission  was 
sued  out  before  the  act  was  passed. 
Terrington  v.  Hargreaves^  187 

2.  Where  the  defendant  became 
bankrupt  after  action  brought,  the 
Court  enlarged  the  time  for  him  to 
surrender  in  discharge  of  his  bail, 
until  a  fortnight  after  he  had  finished 
his  last  examination.  Stead  v.  Yates, 

272 

3.  In  an  action  of  trover  by  tlie 
assignees  of  a  bankrupt,  the  defend- 
ant's attorney  admitted  that  the  par- 
ty had  been  duly  declared  bankrupt: 
^^Heldt  that  the  defendant  was  there- 
by precluded  from  objecting  to  any 
of  the  proceedings  under  the  commis- 
sion, unless  he  had  given  notice  to 
dispute  it.  Perring  v.  Tucker,     557 

4.  The  defendant  joined  in  a  lease 
as  surety  for  the  performance  of  cove- 
nants by  the  lessee.  The  latter  having 
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beoome  huJauipU-^HeUf  thai  the 
surety  was  liable  in  respect  of  breaches 
of  covenant  acentiag  after  the  date  of 
the  commission,  and  before  the  deli- 
very up  of  the  lease  by  the  bankrupt 
to  the  leflsor»  under  the  provisions  of 
the  statute  6  Geo.  4,  c  16»  s.  76. 
Tuck  V.  Ftfttm,  716 

5.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  the  name 
of  the  firm.  Previously  to  the  action, 
the  partner  who  accepted  the  biU  be- 
came bankrupt,  and  pleaded  his  cer- 
tificate in  bar,  on  which  the  phuntiff 
entered  a  nolle  proeequi  as  to  hhn, 
and  proceeded  to  trial  against  the 
other: — Heid^  that  the  bankrupt, 
having  released  his  interest  in  the 
surplus  of  his  efiects,  was  a  compe> 
tent  witness  for  the  defendant,  t# 
prove  the  circumstances  under  whidi 
he  (the  witnesa)  accepted  the  bOL 
Al/Utio  V.  Foufdrimer^  74S 

BARGE. 
See  Distress,  2. 

BARON  AND  FEME. 

See  Husband  and  Wife. 

BILLS  OF  EXCHANGE. 

1.  The  plaintiff  discounted  bills  of 
cxchai^e  for  J.  S.^  and  gave  him  the 
amount,  partly  in  money  and  partly 
in  gold  (to  be  used  in  the  manufac- 
ture of  jewellery).  J,  S.  did  not  in- 
dorse some  of  the  billa&— uffeU,  that 
as  to  those  which  were  not  indorsed 
by  J,  S.f  he  took  them  at  his  own 
risk.  EvoM  v.  fVkyle,  ISO 

2.  A  bill  of  exchange  drawn  abroad, 
on  a  house  in  London^  payable  to  or- 
der, was  indorsed  generally  bj  the 

lyee  to  A.9  who  indorsed  it  as  fol- 
ws : — "  Pay  to  B^  or  his  orders/or, 
my  use.'*  B.  applied  to  his  bankers 
to  discount  the  bill,  which  they  did, 
and  applied  the  proceeds  to  the  use 
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of  B.f  without  making  any  inquiiy  or 
looking  at  the  indonemeDt: — Held^ 
that  the  indomement  was  restrictive; 
that  B.  w«s  a  trustee  for  ^.;  that 
the  property  in  the  bill  remained  in 
the  latter;  and  that  he  was  entitled 
to  recover  the  amount  firom  the  bank- 
ers, in  an  action  for  money  had  and 
received.  Lloffd  v.  Stgourmeyt      2^9 

3.  lu  an  action  by  the  indonee 
against  the  drawer  of  a  bill  of  ex- 
change, it  is  no  defence  that  the  bDl 
was  drawn  and  accepted  upon  an  il- 
legal stock-jobbing  tiansactioo,  if  the 
indorser  received  the  bill  from  a  third 
person,  for  a  valuable  consideration^ 
and  without  notice  of  the  drcumstan- 
ces  under  which  it  was  given.  Daff  v. 
Stewart,  334 

4.  The  defendant  having  accepted 
a  bill  of  exchange  drawn  on  him  by 
one  of  two  parmers  in  his  own  name, 
for  a  debt  due  to  bodi: — Held,  that 
the  defendant  was  liable  in  an  action 
at  the  suit  of  an  indorsee,  as  the  de- 
fendant could  not  be  sued  for  the 
debt  due  from  him  to  the  partners, 
until  the  bill  of  exchange  was  due 
and  dishonoured.  TomUn  v.  Lam- 
rence,  655 

5.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  thename  of 
the  firm.  Previously  to  the  action,  the 
partner  who  accepted  the  bill  became 
bankrupt,  and  pleaded  his  certificate 
in  bar,  on  whidi  the  plaintiff  entered 
a  nolle  prosequi  as  to  him,  and  pro« 
oeeded  to  trial  against  the  other: — 
Held,  that  the  budoropt  having  re- 
leased his  Interest  in  the  surplus  of 
his  efieets,  was  a  competent  witness 
for  the  defendant,  to  prove  the  cir- 
cumstances under  which  he  (the  wit- 
ness) accepted  thb  bill.  Jfiedo  v. 
Fourdrmier/'  743 

BOND. 
1.  In  debt  on  a  joint  and  several 
bond,  the  obligees  declared  against 
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aae  of  three  obligors,  and  set  out  the 
condition  in  ike  deelaraiuM  to  be  for 
payment  by  the  defendant,  C,  andZ)., 
any  or  either  of  them — Plea,  non  est 
factvm.  On  the  production  of  the 
bond,  it  was  conditioned  for  payment 
by  the  defendant,  C,  and  El ;  and  it 
appeared  that,  after  its  execution  by 
the  defendant,  the  name  of  E.  was 
substituted  for  that  of  D.,  at  the  re- 
quest of  the  party  to  whom  the  mo- 
ney for  which  the  bond  was  given 
was  advanced,  and  with  the  assent  of 
the  plaintiffs  (the  obligees),  but  with- 
out the  knowledge  or  assent  of  the 
defendant: — Hdd^  that  this  was  a  fa- 
tal variance,  and  avoided  the  bond  as 
against  the  defendant,  although  he 
afterwards  assented  to  the  alteration, 
and  paid  some  instalments  due  on  the 
bond.  Adams  v.  Batesan^  889 

BOTTOMRY-BOND. 

See  Ship  and  Shipping. 

CHARTER-PARTY. 

See  Assumpsit,  8. 
Evidence,  8. 

CHESTER. 

See  Practice,  1 1 . 

COGNOVIT. 

1.  In  an  action  on  the  case  to  re- 
cover damages  for  breaking  up  a  high- 
way, the  defendant  gave  the  plaintiff* 
a  cognovit  to  confess  a  judgment  for 
200i.,  with  a  defeasance,  that  no  ex- 
ecution should  issue,  if  the  defendant, 
within  a  limited  period,  should  rein-i 
state  the  road  according  to  certain 
stipulations  contained  in  a  plan,  and 
to  the  satisfaction  of  a  surveyor. 
The  road  not  being  completely  rein- 
stated within  the  time  prescribed,  the 
plaintiff*  sued  out  execution,  and  levi- 
ed the  200/.  and  CMtai—Held,  that 
the  sum  of  200/.  was  in  the  nature  of 


a  penalty,  and  not  of  liqoidated  dam- 
ages; and  the  Court  referred  it  to 
the  Prothonotary  to  ascertain  what 
damages  the  plaintiff^  had  actually 
sustained,  and  what  sum  he  was  en- 
titled to  recover  from  the  defendant 
by  his  neglecting  to  reinstate  the 
road.  Charrington  v.  Laing,       587 

COMPOSITION-DEED. 

1.  The  plaintiff  having  refused  to 
sign  an  agreement  to  accept  from  his 

'  debtor  a  composition  of  ten  shillings 
in  the  pound,  the  brother  of  the  lat- 
ter offered  to  supply  the  plaintiff  with 
goods  to  the  amount  of  one  half  of 
his  demand,  on  which  he  signed  the 
agreement.  The  composition  was 
secured  by  a  promissory  note,  and 
the  goods  having  been  supplied: — 
HeUf  that,  as  the  stipulation  with  re- 
spect to  the  goods  had  been  kept  se- 
cret from  the  other  creditors,  it  was 
a  fraud  upon  them;  and  that  the 
plaintiff  could  not  recover  on  the 
note,  although  he  was  the  last  credi- 
tor who  signed  the  agreement  for  the 
composition,  and  although  the  bro- 
ther of  the  djcbtor  offered  to  supply 
the  goods  at  his  ovm  instance,  with- 
out being  requested  to  do  so,  either 
by  the  plaintiff  or  by  the  insolvent. 
Knight  V.  Hunt,  IS 

2.  The  plaintiffs,  together  with  se- 
veral creditors  of  the  defendant,  exe- 
cuted a  composition-deed,  by  whicb 
they  consented  to  take  ten  shillings 
m  the  potlnd,  in  fiill  for  their  respect- 
ive debts.  The  amount  of  the  sums 
due  to  the  several  creditors  was  in- 
serted opposite  to  their  respective 
names,  in  a  schedule  at  the  foot  of 
the  deed.  The  deed  contamed  a  ge- 
neral release  6f  the  defendant  by  all 
the  creditors  who  had  signed.  The 
plaintiffs  were  the  holders  of  two  bills 
of  exchange,  drawn  by  the  defendant, 
and  overdue  when  they  signed  the 
deed,  and  they,  at  the  request  of  the 
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defieodttt,  only  inserted  the  amoitiit 
of  one  of  them  in  the  schedule,  as  he 
said  the  plaindfili  might  recover  the 
amount  of  the  other  from  die  accept- 
or ;  but  the  latter  having  refused  pay- 
ment, the  plaintiffs  sued  the  defend- 
ant as  drawer : — HeUt  that  they  were 
not  entitled  to  recover,  as  the  con- 
cealment of  a  part  of  their  debt  was 
a  fraud  on  the  rest  of  the  creditors; 
and  that  the  general  words  of  the  re- 
lease were  not  restrained  by  a  pre- 
vious recital  in  the  deed,  that  the  de- 
fendant was  indebted  to  his  creditors 
in  the  several  sums  set  opposite  to 
their  names  in  the  schedule.  BriiUh 
V.  Hughes^  77 

3.  The  defendanta  entered  into 
an  agreement  with  their  creditors, 
tliat  trustees  should  be  appointed  for 
the  purpose  of  settling  the  defend- 
ants' affiurs,  by  the  collection,  sale, 
and  division  of  their  estate  and  ef- 
fects equally  among  the  creditors, 
who  agreed  that  the  trustees  should 
take  a  conveyance  and  assignment 
of  the  estate  and  effects,  and  ma- 
nage the  defendanu'  affairs  until 
each  creditor  should  have  received 
full  payment  of  his  debt;  the  surplus 
to  be  paid  over  to  the  defendants, 
who  agreed  to  make  a  conveyance 
and  assignment  of  all  their  estates  to 
the  trustees,  whenever  thereunto  re- 
quired ;  and  that  all  usual  and  neces- 
sary clauses  should  be  inserted  in  the 
deed  of  conveyance.  The  trustees 
took  possession  of  the  defendants'  ef- 
fects, and  paid  their  creditors  ten 
shillings  in  the  pound.  A  deed  of 
conveyance  was  prepared,  which  the 
trustees  called  on  the  defendants  to 
execute,  but  which  they  refused  to 
do,  as  it  did  not  contain  a  clause  of 
general  rdease.  At  *the  time  the 
deed  was  tendered,  one  of  the  de- 
fendanu only  was  present,  and  the 
meedng  at  which  it  was  produced 
was  adjourned,  for  the  purpose  of 
procuring  the  assent  of  the  other  de- 


fendant. The  platntfffs  (eredhon), 
although  thcnf:  had  signed  the  deed 
and  received  ten  shillings  in  die 
pound,  saed  the  defendaaCs  for  the 
residue  of  their  original  debt : — HM^ 
diat  the  action  was  prematore,  as  the 
pardet,  by  entering  into  the  agree- 
ment, contemplated  a  sospensioB  of 
the  right  of  the  creditors  to  sae: 
and  it  seems  that  a  clause  of  a  gene- 
ral release  from  the  creditors  in  sodi 
a  deed  is  a  usual  and  reaaoDaMe 
clause.   TmikHikyf.SmM,  676 

CONFIRMATION. 
See  LsASB,  1. 

CONTEMPT. 

See  Practice,  8. 

CORPORATION. 

1.  Charles  die  first,  by  letters  pa- 
tent, granted  to  the  mayor  and  bur- 
gesses of  Lyme,  and  their  successors, 
the  borough,  pier,  and  quay  of  Lyme, 
with  all  the  liberdes  and  immunities 
to  the  same  belonging ;  and  directed 
that  the  roa3ror  and  burgesses,  and 
their  successors,  should  at  their  own 
costs  repair  the  pier  and  quay,  and 
all  banks,  &c.,  within  the  borough : 
— Held,  that  an  individual  who  had 
sustained  an  injury  from  the  banks 
being  out  of  repair,  might  maintain 
an  acdon  on  the  case  against  the  cor- 
poration, for  the  recovery  of  damages 
m  consequence  of  such  non-repair. 
Henley  v.  Lyme  Regis,  27 S 

St.  A  burgess  of  a  corporation  may 
jusdfy  as  bail  in  error,  in  an  action 
brought  against  the  corporation,  if  he 
be  not  a  capitnl  burgess,  or  a  party 
on  the  record.  Henley  v.  Lyme  Regis, 

450 

COSTS. 

1.  The  defendant,  n  Jen-reeve,  of 
person  having  the  care  of  certain  < 


COSTS. 
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monable  lands,  supposing  the  pkintiff 
to  be  a  wilful  trespasser,  caused  him 
to  be  apprehended  and  taken  before 
a  magistrate,  who  dismissed  the  com- 
plaint. The  plaintiff  then  brought 
trespass  against  the  defendant,  and 
obtained  a  verdict,  which  the  Court 
set  aside,  and  directed  a  nonsuit  to 
be  entered,  on  the  ground  that,  as  the 
defendant  was  acting  under  colour  of 
the  statute  7  &  S  Geo.  4,  c.  30,  he 
waa  entitled  to  notice  of  action  under 
the  41st  section: — HM  also,  that  he 
vas  entitled  to  his  full  costs  as  be- 
tween attorney  and  client,  by  virtue 
of  t)iat  clause.  Wright  v.  Waleij    96 

2.  A  rule  for  judgment  as  in  case 
of  a  nonsuit  lor  not  proceeding  to 
trial  at  the  Sittings,  pursuant  to  no- 
tice, was  discharged  upon  the  plain- 
tiff's giving  a  peremptory  undertak- 
ing to  try  at  the  next  Sittings.  The 
r\Se  was  -silent  as  to  costs.  After- 
wards, another  rule  was  drawn  up  by 
consent  of  the  pirties,  by  which  it  was 
ordered  that  die  plaintiff  should  pay 
the  defendant  his  costs  for  not  pro- 
ceeding to  trial  at  the  former  Sittings, 
unless  the  plaintiff  should  shew  suf- 
ficient cause  to  the  contrary  to  the 
Prothonotary  at  the  time  of  taxation. 
The  Prothonotary  having  refused  to 
allow  the  defendant  such  costs — the 
Court  refused  to  direct  him  to  review 
his  taxation.    Partington  v.  Wyatt^ 

316 

3.  The  plaintiA  arrested  the  de- 
fendant for  ^^71.^  the  alleged  balance 
of  an  account.  The  defendant  had 
previously  tendered  250/.  which  the 
plaintifis  refused  to  accept.  The  cause 
and  all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  who  found 
that  %50U  only  was  due  to  the  plain- 
tiffs : — Heldf  that  the  defendant  was 
not  entitled  to  costs  under  the  statute 
43  Geo.  3,  c.  46,  s.  3,  as  he  did  not 
shew  that  the  arrest  was  malicious,  or 
that  he  was  held  to  bail  without  rea- 


sonable or  probable  cmise.  Sherwood 
v.  Taylor,  641 

COVENANT. 
1.  In  an  indenture  of  lease,  the 
lessee  covenanted  with  the  lessor,  his 
heirs  and  assigns,  to  indemnify  the 
overseers  for  the  time  being  of  the 
parish  in  which  the  premises  demised 
were  situate,  from  all  costs  and 
charges  by  reason  of  the  lessee's  tak- 
ing an  apprentice  or  servant  who 
should  thereby  gain  a  settlement 
within,  or  become  chargeable  to  the 
parish: — Held,  to  be  a  valid  cove- 
nant, although  it  was  objected  that  it 
was  unreasonable,  in  restraint  of 
trade,  and  contrary  to  the  policy  of 
the  poor  laws: — Held  also,  that  the 
action  was  well  brought  by  the  exe- 
cutors of  the  lessor,  as  the  covenant 
was  an  express  covenant  with  him 
personally,  and  did  not  run  with  the 
land.  WaUhv.Fuisell,  457 

CROSS-REMAINDERS. 
iS^Davm. 

DAMAGE  FEASANT. 
See  Distress,  I. 

DECEIT. 
See  Action  on  thx  Case,  1. 

DECLARATIONS. 
See  Evidence,  1. 

DEMURRER. 
See  Pleading. 

DEPOSITIONS. 

1.  A  Justice  of  the  Peace  should 
not  allow  depositions  to  be  framed  in 
the  words  of  a  clause  in  a  statute  un- 
der which  the  party  is  committed. 
MiUsY.Collelt,  2%2 


VOL.  UI. 
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DISTRESS. 


EJSCTMSNT. 


DEVISE. 
1.  DeTite  '*  to  the  testmtor*s  sons, 
Thomas  and  Sanmelf  and  their  heirs 
males,  thea  to  the  testator's  four 
grandsoDSy  share  and  shave  aU  aUke» 
Uiep  to  the  heifs  males  of  all  bis  said 
grandsons,  and  tben  to  go  to  his 
grandsoos'  heirs  malea  that  part  thai 
belonged  to  their  fathw,  and  then  to 
thein,  and  thea  tothelastlivarf  toihtir 
iieirsmalesofhissaid grandsons;  aad, 
for  want  qfiss¥$  malu  of  his  grands 
#oiM,  to  the  tastatof's  aaphaw,  and  his 
hws  malta*  &o«;  and*  fiir  want  of 
such  issua  makv  to  the  testator'a  oarn 
right  heirs  for  eweti^'^-rHeU,  thai  the 
testator  did  not  intaod  that  Msny  pan 
of  his  property  sbouhl  go  over,  until 
all  the  issuo  of  his  grandsons  wa^  ex- 
tinct; and,  tberofore,  that  csoaa-ra* 
maindeia  might  ba  iupliad.  Doe  d. 
SoiUhause  v.  Jenkins,  69 

DI8TRS86. 

1.  The  pUuptiff  distrained  the  de- 
fendant's cattle,  damage  feasant^  and 
went  to  apprise  him  of  the  circum- 
stance, leaving  the  cattle  in  a  close 
of  the  defendant,  where  they  remain- 
ed half  an  hour.  On  the  plaintifPs 
return  he  drove  the  cattle  from  the 
defendant's  close  to  his  own  yard, 
whence  they  were  liberated  by  the 
defendant: — Heidt  that  this  was  not 
a  rescue;  as  the  leaving  the  cattle  in 
the  defendant's  elose  was  an  abandon- 
ment of  the  distress*  Knowks  v. 
Blake,  214 

2.  A.t  by  indenture,  demised  to  B, 
a  certain  wharf  adjoining  the  river 
Thames^  deseribed  by  abuttals,  with 
liberty  to  land  and  load  goods,  toge- 
ther with  afl  ways,  paths,  passages, 
easements,  profits,  commodities,  and 
appurtenances  whatsoever  to  tlie  wharf 
belonging  or  ap|>ertaining: — it  was 
found,  by  a  special  verdict,  that,  by 
this  indenture,  the  exclusive  use  of 
the  land  of  the  river  Thames,  oppo- 


site to,  and  in  front  of  iba  wharC  her 
tween  high  and  low  waterHooark,  aa 
well  when  cpvered  with  water  aa  irf^ 
for  the  apcomipodationof  the  teaaotaof 
the  wlmrff  was  daonisod  aa  appnrienanf 
to  the  wharf;  but  th^tke  |aa«(tlJejC 
betw^n  high  and  ^^  watisr-iiiarlcv 
a^u  not  demised :--4Ield^  tbat  bargrt 
of  B.,  lying  between  h^  9od  low 
water-mark,  and  attached  to  the  wbaif 
by  ropes,  cpuld  90I  b^  diftr^^nad  bj 
A,  for  rent  in  arroar  of  the  precniaaa 
demised.  Capei  v.  Bns9^  (la  fx^ 
ror),  fiM 

DIVORCE. 
See  Husband  a^  Wifs»  I. 

DOWBR. 

1.  Ifawomanleaveherhustettdwldl 
her  o«vn  free  will,  and  afterwards  Hres 
in  adultery,  she  fbrfeits  her  daim  to 
dower.  Hetherington  v.  Qraham^  Sf9 

2  A  {dea  in  bar  to  a  writ  of  dower, 
unde  nihil  habet,  alleged,  diac  the  wife^ 
during  her  coTerture,  voluntary  left 
her  husband,  and,  widitfut  his  consent, 
lived  away  from  him  in  adidtery  with 
W.  C: — Held,  sufBcient,  without  al- 
legmg  that  she  left  with  W.  C.wtlf- 
tng/y,  and  that  she  had  been  convict* 
ed  of  adultery.  /MdL 

EJECTMENT. 

1.  At  (he  trial  of  an  action  of  ge^« 
meot,  commenced  ini  1824,  the  de- 
fendapt  proved,  that,  in  1302,  (he 
Court  or  C^(mcery  decreed  th{^(  910- 
nies  should  be  raised  by  s^l^  or  ixiort* 
ga^e  of  certain  premise^^  which  were 
assigned  to  the  mortgagee  tpf  the 
residue  of  a  term  of  600  years,  creat- 
ed in  1794,  and  that  what  was  foun4 
to  he  due  to  him  should  b^  paid  tQ 
him.  No  evidence  was  addu(:^d  l^y 
the  defendant  of  any  further  proosed- 
ings  in  the  Chancery:  suit,  nor  did  he 
shew  any  title  to  the  pi^emjsef,  bu^ 
merely  proved  that  some  sales  tool^ 
place  under  the  decree,  and  that  lie 
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bad  pordiased  certtin  lots,  but  which 
did  not  appear  to  form  any  part  of 
die  premiaet  sought  to  be  recovered: 
•— /feU^  that  Uieee  ch-eumstancee 
wane  not  sufficieDt  to  found  a  pre- 
aunption  that  the  mortgage  term  had 
been  surrendered  to  the  owner  of  the 
inberitance,  as  such  presumption  can 
cn)y  arise  where  a  title  has  been  sbewn 
by  the  party  who  calls  for  the  pre- 
sumption,  or  the  possession  is  shewn 
to  have  been  consistent  with  the  exist- 
ence of  the  surrender  required  to  be 
presumed,    Ih€  d.  H^i^nrep  v.  Cooke^ 

411 

EVIDENCE. 

1.  Bsrol  evidence  of  declarations 
laflsde  hy  a  testator,  having  a  tenden- 
«y  to  diaaffiras  the  dispoaitm  oi  his 
vfal  property  in  a  will  previously  ex« 
<eeut^  by  him,  is  not  admissiUe  to 
iavalidate  such  will.  Preei#,  demand- 
ant; Seed,  tenanti  4 

9*  In  a  suit  by  the  heir-«t-law  of 
a  testator,  imputations  being  east  up- 
oft  the  character  of  a  deceased  attor^ 
ney  by  whom  the  will  was  prepared, 
and  who  was  one  of  the  attesting  wit^ 
nosses,  charging  him  with  fraud  in 
^  exeention  of  the  will  i — Heid^  that 
the  devisee  might  eail  witnesses  to 
shew  the  general  good  character  of 
Buoh  attorn^.  Ibid. 

9.  A  copy  of  an  order  of  the  Insol- 
vent Debtors'  Court,  referring  the 
matters  of  an  insolvent's  petition  to 
the  Justiees  at  Sessions  in  Waks^  in 
pursuance  of  the  statute  7  Geo^  4,  c. 
67 1  s.  41,  together  with  an  affidavit 
of  the  service  of  the  order  upon  the 
creditors,  were  tendered  in  evidence 
imder  the  76th  section  of  the  act, 
which  mahes  copies  of  the  petition, 
schedule,  order,  and  proceedings  in 
the  matters  of  the  prisoner's  petition 
receiveable  in  evidence,  on  their  being 
certified  by  the  proper  officer,  and 
sealed  with  the  seal  of  the  Court. 


The  copy  of  the  affidavit  was  sealed 
as  required  by  the  act,  but  the  copy 
of  tiie  order,  which  was  affixed  to 
the  affidavit  with  a  pin,  was  neither 
sealed  nor  certified: — ffeid,  that  the 
certificate  and  seal  on  the  copy  of  the 
aflidavit  was  a  sufficient  verification 
of  both  instruments.  Jonesr.Nkholts^ 

It 
8.  After  die  execution  of  a  charter- 
party,  (he  plaintiflT,  who  was  a  party 
to  it,  entered  into  an  agreement  with 
the  attesting  witness,  by  which  the 
latter  was  to  have  a  idiare  of  the  pro- 
fits expected  to  be  derived  from  the 
adventure.  The  witness  having  re- 
fused to  release  his  interest — neU^ 
that  he  was  incompetent  to  prove  the 
execution  of  the  charter-party,  and 
that  evidence  of  his  hand^writing  was 
inadmissible.    H&vUl  v.  Stephenson^ 

140 

4.  If  a  party  on  being  called  as  a 
witness  in  an  action  of  asnumpsit,  ad- 
mil  himself  to  be  a  oo-contractor  with 
one  of  the  defendants,  bis  testimony 
is  not  admissible,  to  prove  the  terms 
on  which  the  contract  was  made,  as 
such  witness  is  liable  to  contribute  to 
the  costs  of  the  action,  and  conse- 
quently has  an  immediate  interest  in 
the  event  of  the  suit.  Halh.RiXfZTS 

5.  A  short-hand  writer  having 
been  allowed  to  refer  to  his  notes,  as 
to  the  testimony  of  witnesses  at  the 
trial  of  the  indictment:— /frU,  that 
such  evidence  was  improperiy  receiv- 
ed, as  the  witnesses  themselves  ought 
to  have  been  called.  WUlansy.  Tay-- 
ier,  S60 

6.  An  ancient  document,  signed  by 
the  rector  of  a  parish  for  the  time  be- 
ing, setting  out  the  payment  of  tithes 
by  a  moduSf  is  admissible  in  evidence 
in  support  of  such  modui,  although 
such  document  was  not  produced  firom 
the  registry  of  the  bishop  or  archdea- 
con, but  was  found  among  the  title 
deeds  of  a  land-owner  in  the  parish— 
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on  the  groond  that,  at  it  was  evidence 
against  the  rector  who  signed  it,  it 
was  admissible  against  his  successors. 
Maddison  ▼.  NuUall,  544 

7.  A  paper  purporting  to  be  an 
order  of  adjudication,  under  the  sta- 
tute 7  Geo.  4,  c.  57,  for  the  dis- 
chai^  of  an  insolvent  debtor,  is  suf- 
ficient evidence  of  such  discharge,  if 
it  be  proved  to  have  been  seal^  with 
the  seal  of  the  Insolvent  Debtors' 
Court*    NcrUum  ▼.  Lataueke,  .  646 

8.  In  an  action  for  work  and  la- 
bour, after  the  plaintiff  had  closed  bis 
case,  the  defendant  called  a  witness, 
who  stated  that  there  had  been  a  con- 
tract in  writing  between  the.  plaintiff 
and  defendant,  which  the  latter  pro- 
duced, but,  it  not  bemg  stamped,  the 
Judge  refused  to  receive  it  in  evi- 
dence :^-^e((/,  that  it  was  properly 
rejected.    Ftelder  v.  Ray,  659 

9.  In  an  action  by  the  assignee  of 
an  insolvent  debtor,  certificated  co- 
pies of  the  assignment  to  the  provi- 
sional assignee,  and  of  the  assignment 
by  him  to  the  plaintiff  as  ultimate  as- 
signee, are,  by  sect.  19  of  the  stat.  7 
Geo.  4,  c.  57,  sufficient  to  shew  the 
title  of  the  latter,  and  his  right  to 
sue,  without  proving  that  the  petition 
of  the  insolvent  had  been  filed  in  the 
Insolvent  Debtors'  Court.  DelaJUld 
V.  Freeman^  7Q4 

10.  An  insolvent  debtor  is  not  a 
competent  witness  in  an  action 
brought  by  his  assignee,  although  he 
offer  to  release  his  interest  in  the 
surplus  of  his  estate,  because  his  fu- 
ture property  is  liable  to  the  pay- 
ment of  the  debts  in  his  schedule^  and 
he  is  consequently  interested  in  pro- 
curing the  recovery  of  as  much  mo- 
ney as  possible  by  his  assignee.    Ibid. 

1 1  •  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  the  name  of 
the  firm.  Previously  to  the  action,  the 
partner  who  accepted  the  bill  became 
bankrupt,  and  pleaded  his  certificate 


FINES  AND  RECOVERIES. 

in  bar,  on  which  the  plaintiff  entered 
a  nalle  proteqm  as  to  him,  and  pro- 
ceeded to  trial  against  the  other: — 
Held,  that  the  bankrupt,  halving  re- 
leased his  interest  in  the  surplus  of 
his  effects,  was  a  competent  witness 
for  the  defendant,  to  prove  the  cir- 
cumstances under  which  be  (the  wit- 
ness) accepted  the  bill.  Afi^Uo  v. 
/bttf^frtnter,  744 

EXECUTION. 

See  Practice,  14. 

FIERI  FACIAS. 

See  Pbacticb,  14. 

FINES  AND  RECOVERIES. 

1.  Where  part^of  the  proceedisi^ 
in  a  recovery  was  taken  on  paper  jn 
France,  and  in  the  Froich  languid* 
and  a  translati<m  was  .written  on 
parchment,  ai|d  certified  by  a  Notary 
here  to  be  *'  a  faithful  traiudation.'' — 
The  Court  refused  to  allow  the  reco- 
very to  pass;  but  heU<,  thai  all  the 
documents  must  be  taken  on  pardi- 
ment.  NiehoUu,  vouchee*  ^^ 

H.  In  1807,  a  fine  waa  duly  pro- 
ceeded wijth  as  iar  as  the  oi^pcaiar, 
and  the  cletk  of  the  attorney  foe  the 
conusors  having  received  money^  to 
compound  the  fine  at  tlie  alienation^ 
office,  absconded  with  it^  and  neither 
the  attorney  nor  any  of  the  parties 
to  the  fine  knew  that  the  money  had 
.not  been  paid,  till  1619. :  The  Court 
.permitted  the  fine  to  pass  as  of  Trin^ 
Uy  Term,  1807,  when.it  ought,  to 
have  been  perfected,  on  payment  of 
the  King's  silver  as  compounded  for, 
on  affidavits  stating  that  all  the  psgr- 
ties  interested  consented  to  the  fine 
being  passed  as  of  that  term*  although 
both  the  conusors  were  dead. .  Ash, 
conusor;  Gee,  conusee,  602 

3.  Where  more  than  twelve  months 
had  elapsed  after  the  uking  of  the 
.acknowledgment  of  the  conusors,  9f^ 
one  of  them  had  died,  die  Court  would 
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not  allow  the  fine  to  pass,  unless  it 
was  shewn  that  the  heir-at-law,  or 
person  beneficially  interested,  assent- 
ed to  the  application.  Ball,  conusor; 
Stephens,  conusee,  742 

FOREIGN  DOCUMENTS. 
See  FiMss  and  Rbcovebibs,  1. 

FRAUDS,  STATUTE  OF. 
See  Statute  op  Frauds. 

FRIENDLY  SOCIETY. 

1 .  By  the  rules  of  a  Friendly  So- 
ciety, twelve  persons  were  annually 
chosen  as  a  committee,  who  were  em* 
powered  to  settle  and  determine  all 
grieTances,  differences,  and  disputes 
which  might  arise  relative  to  the  af- 
£urs  of  the  Society,  subject  to  an  ap- 
peal to  two  magistrates  by  a  party 
grieved;  and  each  member  was  to 
pay  three  shillings  annually  to  the 
Society's  medical  attendant.  The 
plaintiff,  who  had  been  duly  appoint- 
ed such  attendant,  was  dismissed  by 
the  committee,  without  any  previous 
notice,  and  another  person  appointed 
in  his  stead,  but  against  his  consent, 
and  without  any  meeting  of  the  mem- 
bers at  large.  Disputes  having  aris- 
en respecting  the  plaintiff's  dismissal, 
'upon  an  application  by  the  commit* 
tee  to  two  magistrates,  they  recom- 
mended a  general  meeting  of  the  So- 
ciety, which  was  convened  accord- 
ingly, and  a  large  majority  of  the 
members  voted  for  the  plaintiff,  who 
sued  the  stewards  of  the  Society  for 
the  allowance  received  from  the  mem- 
bers for  his  services  subsequently  to 
his  dismissal.  The  Jury  found  that 
the  committee  did  not  act  bond  fide 
in .  dismissing  the  plaintiff: — Held^ 
that,  as  such  dismissal  was  not  a 
grievance  or  dispute  within  the  juris- 
diction of  the  committee,  the  plaintiff 
was  entitled  to  recover  in  an  action 


for  money  had  and  received ;  and  that 
the  stewards  were  not  bound  to  pay 
over  the  allowance  received  from  the 
members  to  the  person  appointed  in 
the  plaintiff's  stead,  although  the 
committee  ordered  them  to  do  so. 
Gamer  v.  Shelley,  98 

GUARANTIE. 

1 .  The  defendant  signed  a  guaran- 
tie,  by  which  he  undertook  to  be  ao^ 
awerable  to  the  plaintiff  to  the  extent 
of  50/.,  for  any  gold  he  might  supply 
to  J*  6'.,  a  jeweller,  for  the  purpose 
of  carrying  on  his  trade.  The  plain- 
tiff discounted  bills  of  exchange  for 
«/.  ^.,  and  gave  him  the  amount,  part- 
ly in  money  and  partly  in  gold.  J.  S, 
did  not  indorse  some  of  the  bills,  but 
the  whole  of  the  g^ld  was  used  by 
him  in  his  trade: — Held,  that  thia 
was  not  a  supply  or  sale  of  gold  with- 
in the  meaning  of  the  guarantie,  so 
as  to  render  the  defendant  liable  un- 
der it,  as  the  plaintiff  became  the  pur- 
chaser of  the  bills;  and  that,  as  to 
those  which  were  not  indorsed  by  J. 
S,,  he  took  them  at  his  own  rbk. 
Evans  v.  fVkyie,  150 

ft.  The  defendant  guaranteed  the 
payment  of  the  price  of  certain  tim- 
ber sold  by  the  plaintiff  to  the  de- 
fendant's son.  The  plaintiff  received 
part  payment  from  the  son,  and  af- 
terwards made  repeated  applications 
for  the  residue.  More  than  two  yean 
having  elapsed  from  the  day  stipulate 
ed  for  payment,  the  son  gave  the 
plaintiff  a  bill  of  exchange,  which  was 
dishonoured,  and  shortly  afterwards 
became  bankrupt.  The  plaintiff  did 
not  give  the  defendant  notice  of  the 
dishonour  of  the  •  bill,  nor  did  he  in- 
form him  of  the  state  of  the  account, 
until  after  the  bankruptcy  :^-ife/(i^ 
that  the  defendant  was  notwithstand- 
ing liable.    Qoringv.  Edmonds,  St59 

S,  The  defendant  addressed  a  let- 
ter to  the  plaintiff  in  the  following 


n» 


6UARANTIB. 


INSOLVENT  DBBTQ9S. 


termi:*^'*  I,  the  uiidend|Qed«  do 
hereby  agree  to  bind  myieli  to  be  te* 
eurity  to  yoa  for  /•  C,  late  in  the 
employ  of/.  P.,  for  whatever,  while 
in  your  employ,  you  (the  plaintiff) 
nay  entrust  him  with,  to  the  amount 
of  50/.,  and,  in  case  of  any  default,  to 
make  the  same  good." — HeU  that 
there  was  a  sufficient  consideration 
for  the  defendant's  promise  on  the 
face  of  the  letter,  as  the  employment 
of/.  C.  bv  the  plaintiff  was  prospects 
ive,  and  the  guaranlie  was  given  in 
consideration  of  the  plaintiff's  taking 
him  into  his  service.  Nemhwry  v. 
Armairangf  509 

4,  The  defendant  gave  the  plain- 
tiff the  following  guarantie,  in  writ- 
ing : — **  I  do  hereby  agree  to  guaran- 
ty the  payment  of  go^,  to  be  deli- 
vered in  umbrellas  and  parasols  to  /• 
and  E.  ^.,  according  to  the  custom 
of  their  trading  with  you,  in  the  sum 
of  200/."  The  custom  of  trading  be- 
tween the  plamtiff  and  /.  and  E.  S. 
was»  to  make  up  monthly  accounts  of 
goods  delivered,  and  for  /.  and  E. 
a.  to  give  acceptances  for  the  amount 
of  each  monthly  account: — Held^  to 
be  a  continuing  guarantie.  Hargrav 
V.  Smee,  S7S 

5.  The  defendant  gave  the  plain- 
tiff the  following  guarantie:—-'*  I 
hereby  agree  to  be  answerable  to  Mr. 
K.  (the  ^intiff),  for  the  amount  of 
five  sacks  of  flour,  to  be  delivered  to 
W.  r.,  payable  in  one  month."  ThB 
day  after  the  guarantie  was  given, 
the  phnntiff  debvered  Bive  saeka  of 
llonv  to  IP.  7.  on  account  of  the  do* 
feidant  When  part  of  the  flour  had 
been  ooniumedt  /r .  ST.  comphiined  of 
ita  quality.  Two  days  after  the  first 
ddivery,  five  other  sacks  were  sent 
to  ^.  7.  on  account  of  die  plamtiff, 
and  three  sacks  and  a  half  of  the  first 
parcel  were  afterwards  returned  to 
him  by  W.  T.  It  befaig  left  to  the 
Jury  to  say,  whether  the  second  de- 
livery was  made  in  substitution  of 
the  five  sacks  first  delivered,  and  they 


having  found  that  k  waa  noc^  lh# 
Court  refused  to  disturb  the  Teidiet^ 
or  grant  a  new  triaL  Kay  t.  Grooet, 

HUSBAND  AND  WIFEU 

1.  Where  the  wife  obtained  a  di* 
voroe  a  ment4  €t  ikoro,  by  tbe  aeo- 
tence  of  the  Spiritual  Court,  for  adul- 
tery on  the  part  of  the  hnsband»  and 
he  was  ordered,  by  a  decree  of  that 
Court,  to  allow  her  aliiKMiy,  by  quar- 
terly payaaeats,  but  he  omitted  to  do 
so: — Heidf  that  he  waa  liable  to  a 
tradesman  for  neceasariea  aopplied 
to  the  w\{e:—HeH  also,  that  ftmn- 
ture  for  a  houae  might  be  oonaidered 
as  necessaries,  provided  it  were  anil* 
able  to  the  rank  and  incoBM  of  the 
wife.  Hunt  v.  Blaqmert,  IM 

2.  If  a  woman  feave  her  hnsbaai 
with  her  own  free  will,  and  after- 
wards lives  in  adokery,  abe  forftsCt 
her  dafan  to  dower.  HetheringUm  v. 
OroAam,  99B 

INCLOSURE-ACT, 

1.  Commissioners  mider  an  indo- 
sure-ac^  made  an  allotment  to  /•  5., 
who,  shortly  afterwardli,  conveyed  all 
his  lands  to  trustees  for  the  payment 
oT  certain  debts  and  incombrancea:— 
Heldt  that  the  allotment  paaaedliy 
the  conveyance,  although  the  com- 
missioners did  not  make  their  award, 
until  three  years  afterwards.  Dee  d. 
Dixon  y.  WUliSf  24 

INDORSEMENT. 
See  Bills  or  Ezchjoigx. 

INSOLVENT  DEBTORS. 

1.  A  copy  of  an  order  of  the  la* 
solvent  Debtors'  Court,  referring  the 
matters  of  an  insolvent's  petition  to 
the  Justices  at  Seaaions,  in  Waiet^  m 
pursuance  of  die  statute  7  Gm.  4,  e. 
67,  s.  41,  together  with  an  affidavit 
of  the  service  of  the  order  upon  the 
creditors,  were  tendered  in  c^caae 
under  the  76th  section  of  the  act. 


INSOLVENT  DEBTORS. 


ll«4tJRASCE.  ti7 


y^A&ch  makfetf  eopieb  of  the  petitictti, 
fldiedule,  order,  and  profceedingiB  in 
the  matters  of  the  prisoner's  |>etttion, 
I'eceivable  in  evidence,  on  their  being 
certified  by  the  propet  officer,  and 
seftled  Whh  the  seal  of  the  Court. 
The  copy  of  the  aflldtfrit  was  cettifi- 
ed  and  seded  His  required  by  the  act; 
but  the  copy  of  the  order,  which  Was 
Hffixed  w  the  affidavit  with  a  pin, 
Wte  neithef  sealed  nor  certified: — 
HM,  dAt  the  eertfficate  and  ifetft  on 
4h«  cdpjf  of  tli«  affidaf?ic  was  a  siiffi* 
dent  Teri^atfon  of  both  instrulneifts. 
Jbnet  V.  NkhdU,  \% 

9.  Avo)finftryf!^yttentby«d^t- 
fft  to  hit^  creditor)  s«rch  d^to^  being 
in  insol^reAt  ^rcumstance^  fit  the  time, 
aMd  within  Awee  Mdnths  b^ore  his 
imprisoninetori  akhoiKgh  hi  discharge 
of  a  honAfide  debt,  is  a  fraudulent 
deUtety  of  tn<>ney,  and  vcM  under 
the  dSn<)  section  of  th^tswtule  7  Geo. 
4,  c.  57,  akhough  the  word  payment 
is  not  introduced  in  that  section. 
HerbeHv.  WUddx,  515 

S.  A  papery  purpordng  to  bd  an 
older  of  adjudication  under  the  stai. 
7  Oeo.  4,  c.  57 f  for  the  discharge  of 
aninaoWeBC  debtor,  is  sufficient  evi- 
dence of  such  diachange^  if  it  be  prov- 
ed to  have  btea  aaakd  with  the  seal 
of  the  Insolvent  IXebtors'  Court. 
Norikam  v.  LaUmche,  646 

4.  In  replevin,  the  pUiintffF  signed 
interlocutory  judgment  against  the 
defendant  ior  want  of  an  avowry, 
and  the  plaintiff^s  attorney  delivered 
his  bill  of  costs.  The  defendant  was 
afterwards  arrested  by  another  cre- 
ditor, and  obtained  his  discharge  un- 
der the  Insolvent  Debtors'  Act,  7 
Geo.  4,  c.  57,  having  inserted  the 
amount  of  the  attorney's  bill'  in  his 
schedule.  After  the  defendant's  dis- 
charge, th6  plaintiff  executed  a  writ 
of  inquiry,  and  sued  out  ?l  fieri  facias 
for  the  amount  of  the  damages  in  the 
replevin  suit: — Held^  that  the  execu- 
tion wmf  tegitlar,  as  th^  word^,  debt 


Of  Jiim  of  money ^  in  the  61st  section 
of  the  statute,  are  limited  to  debts 
due  fVoffl  the  insolvent  to  bis  credit- 
ors at  the  thne  of  his  first  imprisoh-^ 
ment,  aind  do  not  ftpply  t6  undscer^ 
tained  or  unliquidated  damages.  WiU 
mer  V,  WhiU,  671 

5.  In  an  action  by  the  assignee  of  an 
insolvent  debtor,  certificated  copies  of 
the  assignment  to  the  provisional  as** 
signee,  and  of  the  assignment  by  him 
to  the  plaintiff  as  ukimate  assignee, 
are,  by  sect.  19  of  the  stat.  7  Qio. 
4,  c.  57,  sufficient  to  sAiew^  the  tifle  of 
the  latter,  and  his  right  to  sue,  with- 
out proving  that  the  petition  of  die 
insolvent  had  been  filed  in  the  Insol- 
vent Debtors'  Court.  Dektfield^. 
Freeman,  704 

6.  An  insolvent  debtor  is  not  a 
competent  witriess  in  an  action  brought 
by  his  assignee;  althou^  he  offer  to 
release  his  interest  in  die  surplus  of 
his  estate ;  because  his  future  property 
is  liable  to  the  payment  of  the  debta 
in  his  schediile,  and  he  is  consequent- 
ly interested  in  procuring  the  reco- 
very of  as  much  money  as  po^ible  by 
his  assignee.  Ilnd* 

7.  Quaere — Whether  the  assignee 
of  an  insolvent  can  maintain  an  action 
on  the  case  against  an  attorney  for 
negligence  in  prep^ing  a  lease  for 
the  insolvent,  whereby  his  estate  wiis 
lessened  in  value  and  damnified?  Ibid. 

INSURANCE. 
iS'ee  9bip  amb  SHnMNcr. 

i .  The*  plaintiff  being  possessed  of 
property  determinable  on  the  death 
of  A.f  was  appUed  to  by  an  aj^nt  of 
an  insurance  company,  to  effect  an 
insurance  with  them  oh  the  Rft^  of -rf., 
to  which  the  plaintiff  agreed;  but,  as 
he  had  never  seenyf.,  he  directed  the 
ag^nt  to  make  the  necessary  inquiries 
respecting  him.  One  of  the  conditions 
indorsed  on  the  poHcy  was,  that  a  re- 
ference should  be  given  to  two  per-' 
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LEASE. 


tons  respecting  the  state  of  health  of 
the  lifis  to  be  asaured,  one  of  whom 
was  to  be  his  usual  medical  attendant. 
The  agent  of  the  Company  applied  to 
A^f  who  referred  him  to  a  medical 
man  who  had  never  attended  him  aa 
such,  he  having  been  visited  by  a 

2uack  doctor  on  hb  reoovery  from 
ts  of  intoxication,  in  which  he  fre- 
quently indttlgad:— ^tfU,  that^.  was 
impliedly  the  agent  of  the  plainttfi; 
and  that  he  was  bonod  by  his  mis- 
sutement  to  the  agent  of  the  office, 
and,  therefore,  that  it  avoided  the  po* 
licy  as  against  the  plaintiff,  although 
he  was  wholly  unacquainted  with  A.'s 
mode  of  life,  but,  on  the  contrary, 
believed  him  to  be  a  man  of  temperate 
babit%  EvereUv.DetboroHgk^    190 

INTERESTED  WITNESS. 

Si€  EVIOBNCB,  S,  4. 

JOINT-STOCK  COMPANY. 
1.  -In  an  action  of  oisumpsit  for 
goods  furnished  to  a  mining  com- 

Ky,  it  appeared  that  the  defendants 
paid  their  deposits  on  shares,  and 
obtauied  scrip  receipts,  which  diey 
transferred  previously  to  the  oom- 
mencemeot  of  the  action ;  and  they  at- 
tended two  meetings  of  the  company, 
but  did  not  aign  the  partnership  deed. 
The  Jury  found  that  the  company 
originated  in  fraud,  but  that  neither 
the  plaintiff  nor  defendants  were  cog- 
nisant of  it:— iftfM,  that  the  defend- 
ants were  liable,  by  having  attended 
the  meetings  of  the  company.  Ellis 
v.Schmoeck,  220 

JUSTICE  OF  THE  PEACE. 

1.  If  a  person  be  charged  on  oath 
before  a  magistrate  with  an  oflfence 
amounting  to  felony,  and  he  issues  bis 
warrant,  and«  on  the  party  being 
brought  before  him,  the  charge  is 
substantiated,  .and  the  offender  is 
committed  to  prison,  the  magistrate 


consmitting  is  noe  UaUe  in 
for  false  imprisonment,  althou|^  tbe 
charge  turns  out  to  be  unfounded. 
Where,  therefore,  a  party  was  chsig- 
ed  under  the  statute  7  &  d  ^reo.  4,c 
SO,  s.  19,  with  having  naaHdoosly  cot 
down  a  tree  adjoioiog  a  dwdfiag- 
honse,  and  was  committsd  to  priioii 
as  a  felon,  and  the  penoa  who  laid 
the  information  did  not  proaecute;— 
HbU,  that  the  magutrafe  waaaoilis- 
ble  in  trespass,  al£oiigh  it  «PP0^ 
on  the  ftoe  of  the  depositiona  under 
which  the  party  waa  eonniittad,  thst 
he  was  tke  occupier  of  the  bod  the 
tmegnwon.  MUUy.CaUeU,  Ui 
t.  A  Justice  of  the  Peaoe  should 


not  allow  depoaitionB  to  bo£ramedm 
the  words  of  a  cUnse  in  a  statute  un- 
der which  the  party  ia  oommitted. 
'^  nil 

8.  Inanotieeofaotioatoanisgii- 
trate,  die  residenee  of  the  pbintirs 
attoRiey  was  desonhed  aa  of  Half'' 
Moon  Street,  Piecadilly^  Iwdon. 
Quaere,  wheUier  it  waa  auffident— 
Half -Moon  Street  being  in  the  county 
ofMidMeux.  IhH 

LANDLORD  AND  TENANT. 
See  Lbabu. 
Rbpuvik. 

1.  The  defendant, by ani^reemeDt 
containmg  words  of  present  demise, 
let  to  the  plaintiffi  certain  lands  sod 
premises  which  the  party  in  posses- 
sion refused  to  quit.  In  assvmptit 
against  the  defendant  for  a  breach  of 
the  agreement,  in  not  delivering  pos- 
session to  the  plaintifli : — Held,  tbnt 
the  defendant  was  bound  to  give  pos- 
session, as  a  contract  to  do  so  must 
be  implied;  and  that  the  phdiitifi 
were  not  obliged  to  bring  ejectment 
against  the  wrongful  occupier.  Coe 
V.  Clay,  57 

LEASE. 
See  CovsNAXT. 

1.  Receipts  by  an  heir  in  tail,  S» 


LIBEL. 


LIQUIDATED  DAMAGES.  77$ 


ten  yean,  of  rant  reserved  in  a  lease 
for  nioety-mne  years  granted  by  his 
amestor,  a  former  tenant  in  tail:-- 
Heldf  to  be  a  confirmation  of  the 
lease.  Doe  d.  Stmihtnue  v.  Jenkms^  69 
2.  By  an  instrument  in  writing,  A, 
B.  agreed  to  grant,  seal,  and  execute 
to  C  Z).  a  hjpl  and  effectual  lease 
of  premises  for  a  term  of  years,  at  a 
certain  amioal  rent,  and  subject  to 
covenanu  by  C.  Z)«,  to  pay  the  rant 
and  tajws,  to  keep  the  premises  in  re~ 
pair,  and  to  paint  them  every  third 
year,  and  leave  them  in  good  repair 
at  the  end  of  the  term;  and  C.  Z). 
agreed  to  accept  the  lease  upon  the 
above  terms,  and,  in  the  mean  time, 
and  until  aueh  lease  should  be  made 
and  executed,  to  pay  the  rant,  and  to 
hold  the  promises  subject  to  the  cove- 
nants above  mentioned : — Held^  that 
this  was  an  actual  demise,  and  not 
merely  an  agreement  for^a  future 
lease.    Ptaero  v.  lAaifOfi,  497 

LETTER  OF  CREDIT. 

See  Assumpsit,  1. 

LIBEL. 

1.  In  order  to  justify  the  publica- 
tion of  a  report  of  a  cause  tried  in  a 
Court  of  Justice,  the  report  must  con- 
tain a  fair  and  accurate  statement  of 
what  took  place  at  the  trial.  A  mere 
statement  by  counsel,  in  his  opening 
to  the  Jury,  unsupported  by  evidence, 
is  not  a  fair  and  impartial  report. 
Saunders  v.  AfitU^  ^24 

2.  In  an  action  for  a  libel  in  a 
newspaper,  the  defendant  was  permit- 
ted, under  the  general  issue,  to  shew, 
in  mitigation  of  damages,  that  he  had 
copied  the  alleged  libel  from  another 
newspaper,  but  he  was  not  allowed  to 
shew  that  it  had  also  previously  ap- 
peared in  several  other  newspapers^ 
The  question  of  damages  in  such  a 
case  is  exclusively  a  question  for  the 
Jury.  Ibii. 


8.  In  enaction  for  a  libel*  publish-* 
ed  in  a  newapq>er,  charging  theplain- 
tiff,  a  proctor,  with  having  been  thrice' 
sttspeqded  from  practice  for  extor- 
tion-*the  plaintiff  alleged,  by  way  of 
special  damage,  in  the  cteclaration,  that 
his  neighbours  suspected  and  believed 
him  to  be  a  person  guilty  of  extortion, 
and  refused  to  have  any  transactions 
or  acquaintance  with  him,  as  they  were 
accustomed  to  do  previously  to'  Che 
publication  of  the  libel.  The  defend- 
ant pleaded  a  justification,  and  allieg- 
ed  in  the  plea,  that  the  plaintiff  had 
been  suspended  muse  for  extortion : — 
Heldf  that  the  plea  was  bad  on  de- 
murrer, as  it  processed  to  justify  the 
whole  of  the  charge  contained  in  the 
libel,  and  did  in  fact  justify  a  part  on« 
ly.    Clarkson  v.  LawsoHf  605 

LIFE-INSURANCE. 
See  Insurancb. 

LIMITATION  OF  ACTION. 

1.  The  time  limited  for  the  com- 
mencement of  actions  for  any  thii^ 
done  in  pursuance  of  any  local  paving- 
act,  is  regulated  by  die  Metropolis 
general  paving-act,  67  Oeo.  3,  c  xxix. 
s.  Id6,  which  in  e£Swt  repeala  the  li- 
mitation clause  in  the  CUnk  Liberty 
paving-act,  52  Geo,  d,  c.  xiv.  s.  IM. 
Bums  V,  Carierf  1 

LIQUIDATED  DAMAGES. 
See  CooNovrr. 

1 .  By  articles  of  agreement  between 
the  plaintiff  and  defendant,  the  latter 
agreed  to  act  aa  a  comedian  at  Covent 
Garden  Theatre  for  four  seasons,  and 
to  conform  to  the  usual  regulations  of 
tlie  theatre;  and  the  plaintiff,  as  pro- 
prietor, agreed  to  pay  the  defendant 
3/.  6s.  Sd.  for  every  night  on  which 
the  theatre  should  be  open  for  pel- 
formance  during  the  four  seasons. 
And  the  agreement,  containedadanse, 
"  that,  if  either  of  the  parties  should  iu 
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NOTICB  OF  ACTION. 


wttfi^  ^MiC,  m^eol)  or  ntism  to 
fiiifil,  perfimBr  «Mp  liwgrwitpt, 
9r  aay  put  tlmofr  or  any  nifvlatiini 
tkeiw  eoiiuined»  such  party  tbould 
^y  to  the  olhar  l^OOOiL,  to  whiek 
aiim  it  waa  agreed  that  the  danagca 
auataiaed  hy  aoy  aiich  omiaiioBt  nag* 
]eet»  or  refiual,  woold  amoimt;  aad 
which  aiiBBi  waa  thereby  dackred  to 
he  the  liqaidaied  and  aacertained 
aaaoiMit  of  the  dawagea,  and  not  » 
penalty  or  penal  amo,  or  in  the  natiwe 
thereof:"— ire/d»  that  the  aum  of 
1,0001.  eould  not  be  oooridered  as  li- 
quidated daouigesb  as  the  chaiee  waa 
not  Umited  to  brcsKhes  of  the  agree- 
anent  where  the  damages  would  be  of 
vecertmaamoontybnt  extended  to  the 
breach  of  any  stipulation  by  either 
party.    Kembiev^Farrm,   ,        42& 

LUNATia 
1.  It  seeBD»  that,  if  the  defendant 
in  fuare  impedit  be  a  lunatic,  the  ac- 
tion is  properly  brought  against  him 
and  not  against  hia  cemasktee.  7y- 
rcUv./«fiiMf«  646 

MAINTENANCE. 
jS!fe  Assuwran,  4. 

MALiaOUS  ARREST. 
1%  Iir  an- a€tioni  for  malicioualy  ar- 
resting the  plaintiff,  and  taking  hhki 
in  execution  at  the  defendant's  suit, 
it  s^ena  that  the  httter  m  liaMe,  al- 
though the  plaintiff  was  taken  in  exe- 
eaties  at  the  instance  of  the  defend- 
ant's atienirft  and  wiiioot  theknow«- 
ledfo  ot  aasent  of  the  defendant. 
/aoff  V*  Nieholls,  It 

MALICIOUS  PROSECUTION. 
S$€  Acwum  OK  ram  Casb,  2. 

MAUCiOUS  TRfiSPA88-illCT« 

•  1.  The  defendant,  a  fin-reete,  at 
persoiT  har?ing  thecste  of  certain  com- 
taottiMe  famda,  8«)pp08iii(g  the  phAi- 


tm  vo  DO  a  wuiui  cieapaaaer^ 
him  tote appidRsdedisidt  ' 
fere  a  magiscrate,  wiio  diaOnaecRl  IMf 
oampiaint>i  ThepiaintHrtiien  wospic 
mi|wui  i^Mt  dM  defeftdiHt,  an* 
obtaiaad  a  iMrola^  wiHeh  oio  Coare 
att  aside,  a«d  diiueied  a  miawut  to  btt 
entered,  ob  »e  gioiUM*,  tahit^  as  woif 
defendant  waa  Ming  mider  eokMr  of 
the  aaacme  7  ^  S  il^.  4^  e.  39,  he^Na 
entitled  to  notlde  of  aotk»  «iii*  te 
4)s^Motioo^— ^#M  aiao,  th«t  bif  wa* 
entitled  to  hie  ftili  cOeteas  betw^n  at« 
totney  and  cliedt^  wy  ^wtu^  &%  uat 
elauae.    Wright  ^.  Waki,  9f 

f.  Where  a  party  fr«tfeh«godin^ 
der  the  7  &  a  Gfeo.  4y  e  30,  a.  19, 
wkh  baring  asaUoeiMly  ent  down  a 
ti^  adjoining  a  dWieWni^hottae,  and 
wne  eonnnittad  to  prisottaa  li  mcnl^ 
and  the  peraet^nlio  laid^«  iAfbtwia-s 
lien  dai  not  proseentesL-i'AMIi;  tinf 
tto  magilbate  waa  oni  Hriile  iA  tt^t* 
pass,  although  it  a^pear#A  Oi>  the  fiM 
of  the  depositions  under  which  the 
party  waa  oomtnitted,  that  he  Waa  lAe 
occapierof  theland  onwhieh  dietree 
grew.   MMsv.CoUeU,  f42 

MEMORANDA,  241,436. 

MODUft 

See  TiTHSS« 

MONEY  HAD  &  BECBIVSO. 
g^e  Aate^nfff,  I. 

NOLLE  PROSEOtTT. 
See  EvipxHCB,  11. 

NOTICE  OF  ACTION. 

1.  Fn  a  notice  of  actiocr  to  IT  itaagili< 
tnice,  the  reaidence  of  Ae  {MttttTa 
attorney  was  described  as  of  /ftt^ 
JIfooft  Street^  Acbcnmi^,  ZMuknu 
Qfutre  whedier  it  waa  siffioilent-^ 
Half-Mo&n  Street  being  in  the  coottty 
of  Middlesex.  MiUsr.CoUeii,    24a 


PARISH  OBnCBR. 


FLBADIMGi 


ttt 


OVERSBBR. 

1.  The  Geiift  gnuited  a  writ  of 
fdwikgptotaumfi  the  deputy  to  the 
elerk  of  the  treieury  ftom  ierriiig 
ike  ofllee  of  oreneer  of  the  poor  m 
the  pirieh  hi  which  he  tesided,  the  da« 
liee  of  thet  office  heing  iiMompetiMe 
with  hie  personal  attendaace  on  the 
Co«fft»    Em  jMrte  JejgMes,         450 

%•  An  aeeietantov«rBeer,  appointed 
wider  the  statute  69  Oeo»  5,  c.  12,  ie 
within  the  proirfahma  of  theetotnte  17 
O0O.  8>  c  0,  and  haUe  CO  a  peoahy 
ior  not  prodocing  a  poor-rate  to  tlie 
inhaiNtant  of  a  parish,  wheti  duly  re- 
qdrcd  00  lo  do.  Bdwardi  t.  Bef^ 
neit,  74» 

0*  A  eount  m  a  declaration  lor  po« 
uritiec  under  the  statute  17  (%o.  2, 
e.  $9  alleged  that  the  pUdntiirwas  an 
inhahitant  of  the  parish  of  A.^  and 
Aat  the  defendant  was  die  issistattt 
overseer  of  that  parish;  that  a  rate 
fer  the  relief  of  the  poor  was  madei 
allowed,  and  puhUAed;  and  that,  at  a 
seaaonahfe  time,  the  plaintiff  request* 
ed  the  deftndant,  as  such  assistant 
overseer,  to  pennk  him,  the  plaintil^ 
to  inspect  the  rate,  and  tendered  one 
ihiHing  for  the  same;  and  that,  al- 
though the  defendaac,  as  such  assist- 
ant oyerseert  had  the  rate  in  his  pos- 
session, he  would  not  permit  the 
plaintiff  to  inspect  it: — Held  (on  writ 
of  error  brought)  to  be  sufficient  af- 
ter verdict,  because  the  allegation  that 
the  defendant  was  assistant  overseer, 
could  only  be  proved  by  the  produc- 
tion of  the  warrant  for  his  appoint- 
ment, in  which  his  duties  roust  be 
specified ;  and  that,  if  he  had  the  rate 
in  his  custody  as  such  assistant  over- 
seer, it  might  be  presumed  that  it  was 
his  duty  to  produce  it,  when  iu  in- 
spection by  a  paririnoner  was  duly 
demanded.  JIM, 

PARISH  OFFICER. 
See  OvBBSBEiw 


PARTNERS. 
AoEvmiNtti  IK 
1.  The  defendants,  merchants  ih 
ttmdon,  entered  into  an  agreement  with 
/.  S.,  (or  the  working  of  mines  m  Pe* 
*ti,  for  which  he  was  to  receive  a  cer- 
tain stlpnlated  salary,  and  also  one 
fifth  share  of  the  profits— Qim:^^ 
whether  the  agreemeuc  that  7.  A 
should  receive  a  shat^  at  the  mofit*, 
tfonttltuted  hhn  a  partner  with  Ae 
defendants.    WMington  v.  Herring, 

SO 
PAVTOG-ACT. 

1.  The  time  fimited  for  the  com* 
mencement  of  actions  for  any  thing, 
done  in  pursuance  of  aay  local  paving- 
act,  is  regulated  by  the  Metropoua 
general  paving-act«  57  Ge6. 3,  c.  xxix* 
8.  156,  which  in  effect  repeals  the  li* 
roitation  clause  in  the  Cknk  Liberty 
paving-act,  52  Geo.  3,  c.  ziv.  s.  122. 
Sums  V.  Carter^  1 

PAYMENT. 
See  BAHXBtJPT,  1, 

PENALTY. 
See  Cognovit* 

PLEADING. 

1.  A  plea  in  bar  of  dower,  unde 
nihil  kahetf  alleged,  that  tho  Wife, 
during  her  oovertore^  vcdnntarily  left 
her  husbandt  aad|  without  hia  coft* 
aent,  lived  away  from  him  inadeileiy 
with  W.  C'-^HeU,  sufficient,  with- 
out alleging  that  she  left  wi$k  W,  C. 
willingly,  and  that  she  hiu^  hceA  coik 
victed  of  adultery.  Ueikerk^gtm  ▼. 
Graham,  599 

2.  To  a  deelaratioB  of  asmtrnpeii, 
for  money  lent,  money  paid,  and  no* 
ney  had  and  raoetvod,  the  Court 
would  not  allow  the  defendant  to 
plead,  firei,  nan  aernHnfuU,  and  se- 
coad/y»  that  the  phtintiff  and  divers 
other  persons  had  become  sharehold» 
ers  and  partners  in  a  certain  comff^ 
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PLEADING. 


PRACTICE. 


B^t  and  tbat  the  sevenl  sunui  alkgdl 
lo  haye  b^en  lent,  paid,  and  had  and 
feeeived  by  the  defendant,  to  the 
{JainttfTs  use,  were  lent,  paid,  and 
hi^  and  received  by  the  def«:ndant 
and  the  other  partners  in  the  com- 
pany, for  and  towards  the  purpoiet 
and  concerns  of  the  company;  that 
the  sums  became  and  were  part  of 
the  stock  and  effects  of  the  company, 
and  were  common  to  all  the  partners 
and  shareholders  therein :  as  the  de- 
fendant might  give  in  evidence  all 
aach  matters  under  the  general  issue. 
Hammond  y.  Teague^  474 

3.  In  a  declaration  of  atswnptU 
for  the  breach  of  a  warranty  of  the 
soundness  of  the  defendant's  mare, 
the  plaintiff,  in  his  declaration,  alleg- 
ed, that,  in  consideration  that  he 
would  deliver  a  horse  of  his  to  the 
defendant,  and  also  pay  him  a  certain 
sum  in  exchange  for  a  mare  of  the 
defendant's,  he  undertook  that  she 
was  sound.  In  order  to  prove  the 
warranty  of  the  defendant's  mare, 
the  plaintiff  produced  a  receipt  writ- 
ten by  the  defendant,  and  ^ iven  on 
the  payment  of  the  money,  m  which 
it  was  stated  that  both  the  horse  and 
mare  were  warranted  sound: — HeU 
that  the  declaration  could  not  be  sup- 
ported, as  it  did  not  set  out  the  whole 
of  the  consideration,  the  plaintiff  not 
having  alleged  that  he  had  warranted 
his  horse  to  be  sound.    Crois  v. 

'  4.  In  an  action  for  a  libel  publish- 
ed in  a  newspaper,  charging  the  plain- 
tiff, a  proctor,  with  having  been  thrice 
aospended  from  practice  for  extor- 
iion,  the  defendant  pleaded  a  justifi- 
cation, and  alleged  m  tlie*  plea,  that 
the  plaintiff  had  been  suspended  once 
fyt  extortion: — HeU^  that  the  plea 
was  bad  on  demurrer,  as  it  professed 
to  justify  the  whole  of  the  charge 
contained  in  the  libel,  and  did  in  fact 
justify  a  part  only.  Clarksan  y*  Law- 

Q06 


5.  A  count  in  a  dedaratioa  fiar 

penalties  under  the  statute  1 7  Geo,^  2, 
c.  3,  alleged  that  the  plaintiff  was  an 
inhabitant  of  the  parish  of  A.,  and 
that  the  defendant  was  the  assistant 
overseer  of  that  parish;  that  a  rate 
for  the  relief  of  the  poor  was  made, 
allowed,  and  published,  and  that,  at  a 
seasonable  time,  the  plaintiff  request- 
ed the  defendant,  as  such  assistant 
overseer,  to  permit  him,  the  plain- 
tiff, to  inspect  the  rate,  and  tendered 
one  shilling  for  the  same;  and  that 
although  the  defendant,  as  such  aadst* 
ant  overseer,  had  the  rate  in  his  pos- 
session, he  would  not  permit  the 
plaintiff  to  inspect  it : — Held  (on  writ 
of  error  brought)  to  be  sufficient  af- 
ter verdict,  because  the  allegation  that 
the  defendant  was  assistant  overseer 
could  only  be  proved  by  the  produc- 
tion of  the  warrant  for  his  appoint- 
ment, in  which  his  duties  must 
be  specified;  and  that,  if  he  had 
the  rate  in  his  custody  as  such  assist- 
ant overseer,  it  might  be  presumed 
thatit  was  his  duty  to  produce  it,  when 
its  inspection  by  a  parishioner  was 
duly  demanded.  Edmardi  v.  Bennett^ 
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POOR  LAWS. 

See  CovBVAMT. 

POSTEA. 
See  PxAcncx,  6. 

POWER  OF  ATTORNEY. 

See  AssuxFsiT,  1  • 

PRACTICE. 
See  Reguue  Gxks&alss. 
Variance. 
.   1.  In  a  notice  of  action  to  a  ma- 
gistrate, the  residenceof  the  plaintiff's 
attorney  was  described  as^  of  Half' 
Moon   Street,    PiccadiUy,    London. 
Qucere,  whether  it  was  sufficient — 
Half-Moon  Street  being  in  the  count y 
of  Middlesex.  MilU  y.  ColUti,    242 


PRACTICE. 


PRACTICE. 


783 


.  £.  The  natnes  of  the  plaintiff  and 
defendant  in  the  original  action  must 
be  continued  in  the  case  of  bail  in  er- 
ror, until  the  transcript  of  the  record 
is  carried  over  to  the  Court  of  error. 
SmUh's  BaU,  ft^ft 

3.  An  affidavit  of  debt,  stating 
that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  for 
goods  sold  and  delivered  to  the  de- 
fendant* and  at  his  request,  is  insuffi- 
cient, as  it  is  necessary  to  allege  that 
the  goods  were  sold  and  delivered  by 
the  plmnUff  to  the  defendant.  Snell 
v.  Anderton,  269 

4.  A  notice  of  application  to  be 
admitted  one  of  the  attomies  of  this 
Court,  having  been  by  mistake  left 
at  the  Chambers  of  one  of  the  Judges 
of  the  Court  of  King*s  Bench^  instead 
of  the  Lord  Chief  Justice's,  the  Court 
allowed  the  applicant  to  be  admitted 
on  an  aJQBdavit  declaring  the  fact. 
Ex  jgarte  Lambert^  269 

5.  Where  the  defendant  became 
bankrupt  afler  action  brought,  the 
Court  enlarged  the  time  for  him  to  sur- 
render in  discharge  of  his  bail,  until 
a  fbrtn^ht  afler  he  had  finished  his 
last  examination.  Steady.  Yates,  272 

6.  In  an  action  on  the  case,  charg- 
ing the  defendants  (a  corporate  bo- 
dy) with  the  non-repair  of  sea-banks, 
the  declaration  contained  five  counts, 
the  two  first  stating  the  defendants' 
liability  to  repair,  by  virtue  of  a  char- 
ter from  the  Crown,  and  the  others  by 
prescription,  and  ratione  tenures.  At 
the  trial,  a  verdict  was  taken  for  the 
plaintiff,  by  consent,  on  the  two  first 
couQtSy  and  th^  Jury  were  discharged 
as  to  the  other  three.  The  Court,  on 
the  application  of  the  plaintiff,  order- 
ed the  postea, to  be  amended,  and  the 
verdict  to  be  entered  on  the  first  count 
only,  although  the  Judge  who  tried 
the  cause  declined  to  interfere :— -on 
the  grounds  that  the  evidence  was  ap- 
phcable  to  both  coimts,  and  that  se- 
parate damages  could  not  have  been 


foond  or  assessed.  •  Hetiky  v.  L}fme 
R^gis,  810 

7.  A  ride  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to 
trial  at  the  Sittings  pursuant  to  no* 
tice,  was  dischafc^,  upon  the  plain-  • 
tiffs  giving  a  peremptory  undertake 
ing  to  try  at  the  next  Sittings.  The 
rule  was  silent  as  to  costs.  After- 
wards, another  rule  was  drawn  up  by 
consent  of  the  parties,  by  which  it 
was  ordered  that  the  plaintiff  should 
pay  the  defendant  bis  costs  ibr  not 
frroceeding  to  trial  at  the  former  Sit- 
tings, unless  the  plaintiff  should  shew 
sufficient  cause  to  the  contrary  to  the 
Prothonotary  at  the  time  of  taxation. 
The  Prothonotary  having  refused  to 
allow  the  defendant  such  costs — the 
Court  refused  to  direct  him  to  review 
his  taxation.    Partmgtan  v.  fVyati^ 

816 

8.  In  order  to  bringaparty  into  con- 
tempt, for  not  attending  at  a  trial  as 
a  witness  at  the  Sittings,  in  obedience 
to  a  tubpcena,  the  writ  must  specify 
the  place  at  which  the  cause  is  to  be 
tried,  t^ta.  IVe$twnn$ter'HaU,  or  OuUd- 
hall.  MUwmr.Dayt  883 

9.  A  burgess  of  a  corporation  may 
justify  as  bail  in  error,  in  an  action 
brought  against  the  corporation,  if  he 
be  not  a  capital  burgess,  or  a  party 
on  the  record.  Henley  v.  Lyme  Aegis^ 

450 

10.  The  Court  granted  a  writ  of 
privilege  to  exempt  the  deputy  to  the 
clerk  of  the  treasury  from  serving  the 
office  of  overseer  of  the  poor  in  the 
parish  in  which  he  resided,  the  duties 
of  that  office  being  incompatible  with 
his  personal  attendance  on  the  Court. 
Ex  parte  Jefferies,  450 

11.  A  writ  of  testatum  capias  ad 
respondendum  was  directed  to  the 
Chamberlain  of  the  county  palatine 
of  Chester^  and  served  by  the  plain- 
tiff's attorney  upon  the  defendant, 
who  resided  widiin  the  city  of  Ches^ 
Ur:-^Heldt  irregular,  as  the  plaintjflrt 
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PRACTIOB* 


QUAftB  tMPBDlT. 


did  nut  fMMM  tiia  Oam* 
bttlttn^s  mandate  to  the  SheriflP  0f 
the  county  ef  thai  oHy  I  aadiliaCourt 
aet  aaide  the  writ  SkrewikuryiBtai) 
▼»  Hayat^s  471 

It,  If  an  aflSdaTit  beaworn  by  two 
or  more  deponents,  their  names  must 
be  written  in  the  jurat.  HifMen  ▼• 
Fasstm,  S59 

15.  A  new  role  to  plead  is  neoes* 
aary  to  be  ^ven  by  the  phunttff  on 
aasendment  of  his  declaration  in  the 
vocation  anecaading  die  Term  in 
which  the  dedamtioo  waa  deliTored, 
althoogh  ike  plaintiff  paid  the  eoalo 
oftheamendmenl.  Jdt&s  v.  Tkomuu^ 

HO 
14«  Where  iha  dpfimdant  died  a^ 
ter  the  execution  of  a  writ  oS  fieri  fa^ 
ejar»  the  Court  would  not  allow  k  to 
be  aintnded  1^  inaerting  the  leslafuwi 
chwsey  aa  the  interests  of  the  person- 
al repreaontative  migbt  be  aifeoled  by 
au^  insertioii.    PkUUps  t.  ZViuiMr, 

set 

U.  An  a£BdaTit  of  dobt  made  by 
the  plainlifl^  stated,  that  the  defend- 
ant waa  indebted  to  him  in  the  sum 
of  ^5/.,  upon  a  bill  of  exchange 
drawn  by  JH^  /» D.  upon,  and  accept- 
ed by  the  defendant,  and  indorsed  by 
M.  /,  D.  to  the  pUuntiff,  and  d»e  at 
a  day  then  paatN^/^elc^  sufficient, 
although  it  did  not  state  that  the  bill 
waa  payable  to  M.  /•  Z>.,  or  his  or- 
der^  because,  if  the  plaintiff  had  no 
interest  in  the  bill^ijury  m^ht  be 
aaaigned  on  sock  affidavit*  Hugke§  v. 
BreU,  5$ii 

16.  Where^  afler  added  bail  had 
juBiiiM,  die  rule  for  aUowuiee  was 
set  •  asicki  on  the  ground  cf  per- 
jury in  one  of  the  bail,  who  was 
rejoeied;  the  bail  below  are  compe- 
tent eo-veMier  their  piineipri  at  any 
tinio  Mbre  the  rale  fbr  sotting  aside 
the  oUowanoe  is  made  absolute^  If 
their  names  vemoin  on  the  reoogni- 
nMco  aa-sudi  boi.  Jt$»  v»  The Sher- 
iftoiMiMkHx,  5»4 


17.  Itaeema,  that,  if  dio  defeM- 
ant  in  fHore  iotpsiKr  bo  a  fanatlet 
the  action  ■  properly  bt  ought  i 
him,  and  not  againsi  hia  < 
TynU  V.  J^wmt,  «M 

18.  In  an  action  for  wotk  and  In* 
boor,  aftar  the  pkintiffhad  doaed  his 
case,  the  defendam  called 
whoauted  that  these  had  f 
tract  in  writing  betereon  the  plalanliT 
and  defendant,  which  the  ktlor  pNK 
dueed,  hot,  it  not  bdng  itamped,  &e 
Judge  rafbaed  to  raceife  k  in  evi* 
de«ee:*-«£reM;  that  it  waa  piwpeiiy 
rejected;  but  the  Court  gmMed  n 
new  triiJ,  en  payment  of  ooata,  m  or* 
del*  tint  the  defendant  niglit  havoaia 
opportunity  of  producing  the  iaatfi»- 
menl  duty  stamped.    FMder  ▼•  Jtoy. 

PRIVILEGE,  WRIT  OR 

See  Practiox,  10* 

PROMISSORY  NOTfcS. 

1.  '*ReceWedof  ^.  BASOL, wUch 
t  promise  to  pay  on  demand,  with  in- 
terest,"  is  a  proAiissory  note,  and  re* 
quires  to  be  stamped  as  such.  Askhw 
V.  Ashby^  186 

t.  An  instrument  in  these  worda— 
*'  On  demand,  we  jointly  and  aeveral* 
ly  promise  to  pay  /.  O,,  or  order, 
lOOA,  with  lawful  interest  for  the 
same  from  the  date  hereof** — requires 
6nly  a  promissory  note  staipp  oif  3<. 
6(/.|  as  it  is  distinguishable  from  a 
note  payable  to  hearer  on  demand, 
which  may  be  re-issued  afUr  pay- 
ment. Armtage  li.  Berrj/g  it  11 

PROMOTIONS,  Ml,  496. 

OUARE  IMPEOlTw 
1»  in  fMtrv  uNfafdil,  the  pbltttiS 
sued  out  n  writ  of  sommons  againac 
die  defendant,  to  which  the  Sheriff 
Bctumed  tMi.  A  writ  of  nttaohment 
was  then  issued,  iHiich  reeitod  d»t 
the  defendant  had  been  sonsmotoed  to 
appear  on  die  ih^  the  writ  ^  aoaa- 


REPLEVIN. 


SEA--WALl«. 
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? 


moni  vas  mfdt  feUu-Bable.  Tfae  at- 
tachment was  also  resumed  ntAti.  The 
plaioliff  than  isaued  a  duirmgus  into 
Kmi  (whera  the  ckurch  waa  aituate), 
witk  a  direotion  to  the  Sbefiff  to  re- 
torn  trnUa  homo*  A  ie$uaim  distrm^ 
OS  sras  then  isaued  into  Middle$§9 
whbfM  the  defendant  leaided),  hy 
which  ^  Shenff  waa  directed  to  le« 
vj  iOt.  The  pkuaii£Pafterwafda  en* 
tmdup  judgoaent  for  default  of  the 
defend«at*a  appearance: — IfpH  that 
the  whok  of  the  proceedingB  subse- 
qitfnt  ta  the  niit  of  aummons  veie  «^ 
regular,  aa  the  attathment  recited  that 
dio  •daieadant  had  been  suBaaapoad, 
when  in  feat  he  had  not.  Ti/reU  ¥• 
Jennm^  648 

£»  It  aeeiBSy  that,  if  the  defendant 
in  9«are  taiifwdit  be  a  lunatic,  the  ac- 
tion is  pfopertjr  brought  agarat  him, 
and  not  agaiQft  his  committee.    IbkL 

RECOVERIES. 
See  FiNBs  Avn  Rscoteribs. 

TLEQVLM  GENERALES,  761. 

REPLEVIN. 

1.  Although  a  landlord  may  avow 
generally  for  rent  in  arrear,  under  the 
statute  11  Oeo.  2,  c.  19,  s.  22,  yet 
the  terms  of  the  contract  under  which 
the  tenant  holds  must  be  truly  stated 
in  the  avowry.  Where,  therefore, 
the  defendant  made  cogniasanoe  as 
bailiff  of /.  S,,  whose  tenant  he  alleged 
the  plaintiff  to  be,  under  a  demise  be- 
fore then  made  to  the  plaintiff  at  a 
certain  yearly  rent;  and  the  plaintiff 
pleaded,  non  tenuit,  modoetformd: — 
Heidf  that  the  cognizance  was  not 
supported  by  proof  of  a  conveyance 
un^er  which  /.  i^.  claimed,  and  which 
purported  to  have  been  made  by 
three  trustees,  but  was  executed  by 
two  only;  as  /.  S,  thereby  only  took 
two  thkda  of  the  premises,  aa  tenant 
(n  cownon  mih  the  tniatea  who  had 


omittad  to  eKsantelhedoad.  PkUiuM 

REPORTS. 
1.  In  ordejr  tp  justify  th^  pubfiw- 
tion  of  a  report  Qt  n  pause  tned  iu  » 
Court  of  Justice,  the  report  must  coo- 
tain  a  fair  and  accurate  statement  of 
what  took  place  at  \be  trial.  A  mere 
statement  by  counsel,  in  his  opening 
Co  the  Jury,  unsupported  by  evidence, 
is  not  a  fehr  and  inmartial  report. 
fiaunder$  v.  Mills,  5U 

RESCOB. 
SeeDutnts^lp 

RESTRAINT  OF  TRADE. 
1,  In  an  indenture  of  lease,  thelas-^ 
|iee  covenanted  with  the  lessor,  an4 
bis  heirs  and  asngns,  to  indemnify  tfae 
pversaera  for  the  tiine  being  of  the 
parish  in  which  die  demist  pvemiaea 
wera  aituate,  from  all  costa  a^d 
ohargea  hy  reaaon  or  the  ksaet'f  tafc<- 
iitg  an  appraotioe  pr  a«»rvant  wbp 
should  thereby  gain  a  settlement  with*- 
in  or  become  cl^rgeabie  to  the  pa- 
fish: — fiteli  to  be  a  valid  covenant* 
filtbough  it  was  oliyected  that  It  was 
unreasonable,  tn  restrtmt  of  irad$^ 
and  contrary  to  the  policy  of  th^  p^r 
laws.  WahhY.Fuesell,  i57 

RULE  TO  PLEAD. 
See  Practios,  18. 

SALE  BY  AUCTION. 

See  apvwm* 

^EA-WALLS. 
1.  (Jlwke  the  fipat.  by  lettert 
patent,  granted  U>  theipayor  and  bar? 
gfspiBa  of  lym*  and  their  stusceasora^ 
the  borottgbt  piar»  and  quay  o^Lym€^ 
widi  all  the  liberties  and  immunitiea 
to  the  same  balonging;  and  directed 
that  the  mayor  and  burgesaes,  and 
their  successors,  ahonkl  at  their  own 
eosia  repait  the.  pier  and  quay*  and 
all  tauika,  &o.»  within  tbi  boiOiigb:<^ 
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STAMPS. 


STATUTES. 


HeU  that  an  individual  who  had  8iu« 
tained  an  injury  from  the  banks  being 
out  of  repair^  might  maintain  an  ac- 
tion on  the  case  against  the  corpora- 
tion, for  the  recovery  of  damages  in 
consequence  of  such  non-repair.  Hen^ 
ley  V.  Lyme  Regu^  278 

SHIP  AND  SHIPPING. 

1.  The  master  of  a  ship  in  a  fo- 
reign port,  by  an  instrument  under 
aeu,  bound  himself  the  ship,  freigl^ 
and  cargo,  for  the  re-payment  of  mo- 
ney advanced  for  her  repairs,  with 
12/.  per  cent,  bottomry  premium^  in 
eight  days  after  hia  arrival  in  Lon* 
don;  and  the  vessel,  freight,  and  car- 
go, were  to  be  liable,  whether  she  ar- 
rived there  or  not.  The  party  who 
advanced  the  money  effected  an  in- 
surance on  the  ship  and  cargo,  and 
his  interest  was  described  to  be  on 
bottomry,  jfree  from  average,  and  with- 
out benefit  of  salvage: — Held,  that 
this  was  not  a  bottomry  contract,  as 
the  claim  of  the  lender  did  not  de- 
pend upon  the  risk  or  perils  of  the 
▼oyage,  as  the  vessel  was  to  be  liable 
whether  she  arrived  at  London  or  not ; 
and  the  bond  and  interest  being  de- 
scribed as  on  bottomry  in  the  declara- 
tion, it  was  a  misdescription,  and  that 
the  assurer  could  not  recover.  5t- 
mondi  v.  Hodgson^  3B5 

SHOBT-HAND  NOTES. 

1 .  A  short-hand  writer  having  been 
allowed  to  refer  to  his  notes,  as  to  the 
testimony  of  witnesses  at  the  trial  of 
an  indictment: — Held,  that  such  evi- 
dence was  improperly  received,  as  the 
witnesses  themselves  ought  to  have 
been  called.  Willant  ▼.  Taylor,    550 

STAMPS. 

1.  <*  Received  of  A.  B.  150L, 
which  I  promise  to  pay  on  demand, 
with  interest,"  ia  a  promissory  ^note, 


and  requires  to  be  atampedas  ncL 
Ashby  V.  Askby,  186 

2.  An  instrument  in  these  wofds— 
^  On  demand,  we  jointly  and  severally 
promise  to  pay  /.  G.,  or  order,  100^, 
with  lawful  interest  for  the  same  fnai 
the  date  hereof' — requires  only  a 
promissory  note  stemp  of  8i.  6d,  u  it 
is  distinguishable  from  a  note  psyaUe 
to  bearer  on  demand,  which  may  be 
re-issued  after  payment.  Arwkage 
V.  Berry,  211 

8.  In  an  action  for  work  and  ]&• 
hour,  after  the  plaintiff  had  cloied 
his  case,  the  defendant  called  a  wit- 
ness,  who  stated  that  there  had  ben 
a  contract  .in  writing  between  the 

eiintiff  and  defoadMit,  which  the 
ter  produced, .  but,  it  not  being 
stamped,  the  Judge  refused  to  receive 
it: — Heldf  that  it  was  properly  re- 
jected.   Ftelder  V.  Ra^f  .  6i9 

STATUTES. 

Edf9.  \. 
18.  e.  84.  (Westminster  2nd.)  Adnl- 
tery.  ^ 

Hen.  9. 

28.  c.  5.     Sewers.  S05 

Jac,  1. 
21.  c.  1 6.  Limitations,  Statute  of.  619 

Car.  2. 

29.  e.  8,  t.  6.  Attestation    of  Willi. 

691 

Geo.  1. 
6.  c.  18.     Bottomry.  99S 

Geo,  2. 

11.  c.  19,  s.  8.  Distress.  4S7 

*.  U. 50« 

17.  c,  3,  s.  3,     Overseers.  749 

Geo,  3. 
S3,  c.  54*.    Friendly  Societies*    W 
48,  c.  4G,  «.  3.     CosU.  6il 


STOCKJOBBING. 

5St.  c.  xiv.    Local  Paving-Act.        1 
5^,  €.  184»  Sched.  part  1.    Stamps. 

186,  «I1 
^7.  c.  XXIX.  Metropolis  Paving-Act. 

59.  c.  12,  f.  7.  Overseen.  453,  749 
c,  12S.    Friendly  Societies.  105 

Geo.  4. 

1  &:  2.  c.  25.     Insolvent-Act.  24 

6.  c.  16,  f.  75.    Bankrupt.  715 

,.82.    i —  137 

.  7.  c.  57,  f.  19.     Insolvent.  704 

,.  «2.     515 

,.  41. i-  12 

,.61.    671 

#.  76.     646 

7  &  8.  c.  30,  f.  19.  Malicious  Tres- 
pass-Act. 242 

s.  41.  ^ 96 

9.  c.  14.  Parol  Promise.  619 

STATUTE  OF  FRAUDS. 
See  YitLLf  2. 

1.  Tlie  first  section  of  the  statute 
9  Geo,  4,  c.  14,  enacts,  that,  in  actions 
grounded  on  contract,  no  acknow- 
ledgment shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  con- 
tract, unless  such  acknowledgment  be 
in  writing,  and  signed  by  Uie  party 
chargeable: — Heidi  ^^^  that  clause 
has  a  retrospective  operation,  and  ap- 
plies to  a  parol  acknowledgment 
made  before  the  provisions  of  the 
statute  came  into  effect,  although  the 
acknowledgment  was  made  before  the 
passing  of  the  act.  Towler  v.  Chat" 
terton^  619 

STOCK-JOBBING. 

1.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, it  is  no  defence  that  the  bill 
was  drawn  and  accepted  upon  an  il- 
legal stock-jobbing  transaction,  if  the 
indorsee  received  Sie  bill  from  a  third 
person  for  a  vduable  consideradan, 
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and  without  notice  of  the  circum- 
stances under  which  it  was  given. 
Day  V.  Stewart,  334 

3.  Differences  in  consols  do  not 
necessarily  apply  to  time  bargains, 
but  miy  refer  to  a  band  fide  sale  and 
delivery  of  stock.  Ibid. 

SUBPCENA. 
1.  In  order  to  bring  a  party  into 
contempt  for  not  attending  at  a  trial 
as  a  witness  at  the  Sittings,  in  obe- 
dience to  a  eubpcena,  the  writ  must 
specify  the  phu^  at  which  the  cause 
is  to  be  tried,  our.  Westtamster-HaU 
or  Guildhall.  MUsom  v.  /)ay,     333 

SURETY. 

1.  The  defendant  joined  in  a  lease 
as  surety  for  the  pedbrmance  of  .co- 
venants by  the  lessee,  the  latter  hav- 
ing become  hwoktupu—HeH  that 
the  surely  was  liable  in  respect  of 
breaches. of  covenant  accruix^  after 
the  date  of  the  commission,  and  be- 
fore the  delivery  up  of  the  lease  by 
the  bankrupt  to  the  lessor,  under  the 
provisbns  of  the  statute  6  Geo.  4,  c. 
16,8.75.  Tuckv.Pyion,  715 

SURRENDER. 
See  EJiCTMXifT. 

TAXATION  OF  COSTS. 
See  Costs. 

Practice,  7. 

TIME  BARGAINS. 

See  Stock-Jobbino,  2. 

TIME  TO  RENDER. 
SeeBAitfl. 

TITHES. 
1.  An  antient  document,  signed  by 
the  rector  of  a  parish  for  the  time  be- 
ing, setting  out  the  payment  of  tithes 
by  a  modus,  is  admissible  in  evideiice 
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USUEY. 


VARIANCE. 


in  support  of  such  modut^  although 
9uch  dooiunent  wasnot  product  from 
the  registry  of  the  bisliop  or  arch* 
deacon,  but  was  found  among  this  ti- 
tle-deeds of  a  land-owner  in  the  pa- 
rish— on  the  ground  that,  asitwaf 
evidence  against  the  reetor  who  signed 
it,  it  was  admissible  against  his  sue* 
cessors*  MfiddifonyfTiuitaU^     544 

f  TRANSLATION. 
See  Fnrss  ahd  Rzcovsans,  1. 

TRESPASS. 
See  Maiiciotts  Trbspass  Act. 

1.  If  a  person  be  charged  on  oath 
before  a  magjstsale  with  an  offence 
amounting  to  a  fdony,  and  he  issues 
his  warrant,  and,  on  the  party  being 
before  him,  the  ciiarge  is  substantiat- 
ed and  the  offender  is  committed  to 
prison,  the  magistrate  committing  is 
not  liable  in  trespass  for  false  impri- 
sonment, although  the  charge  turns 
out  to  be  unfoun^led.  JMitts  ▼•  Col- 
leit,  U2 

USE  AND  OCCUPATION. 

1.  An  action  may  be  maintained 
for  use  and  occupation,  if  a  party  hold 
premises  under  a  contract  or  agree- 
ment; and  actual  occupadon  is  not 
necessary.  Pinero  ▼.  Judson^       497 

USURY. 

1.  On  the  discount  of  bills  of  ex- 
change, one  half  of  the  amount  was 
paid  in  cash,  and  goods  were  supplied 
for  the  other  half.  The  goods  were 
charged  an  extra  price  per  month, 
according  to  the  length  of  time  the 
bills  had  to  run,  and  interest  was 
charged  on  the  money  advanced,  at 
the  rate  of  5L  per  eentf  But  the  dis- 
counts being  tfond  Jide^  and  if  bills 
had  not  been  given  the  same  charge 
would  have  been  made  for  qxeiit  on 


tiie  goods: — HeUf  that  the  transac- 
tion was  not  usurious.  Evans  v. 
WbgU,  ISO 

VARIANCE. 

1.  In  debt  on  a  jomt  and  several 
bond*  the  obligees  dedaied  agpinst 
one  of  three  obugors,  and  set  out  the 
condition  m  the  declaraiUm  to  be  for 
payment  by  the  defividant,  C,  and 
Z)«»  any  or  either  of  them — Plea,  nam 
est  factum.  On  the  production  of 
the  bond,  it  was  conditioned  for  pay- 
ment by  the  defendant,  C,  and  E,; 
and  it  appeared  that,  after  iu  execu- 
tion by  the  defendant,  the  name  of  J?, 
was  substituted  for  that  of/).,  at  the 
request  of  the  party  to  whom  the  mo- 
ney for  which  die  bond  was  given  was 
advanced,  and  with  the  assent  of  the 
plaintiffs  (the  obligees),  but  without 
the  knowledge  or  assent  of  the  de- 
fendant:— ^M,  that  this  was  a  fioal 
variance,  and  avoided  the  bond  as 
against  Uie  defendant,  although  he  af- 
terwards assented  to  the  alteration, 
an4  paid  some  instalments  due  on  the 
bond,    Adame  v.  Bateton^  899 

2,  In  a  declaration  of  a»mmps%t 
for  the  breach  of  a  warranty  of  the 
soundness  of  the  defendant's  mare, 
the  plaintiff*  in  liis  declaration  alleged, 
thatp  in  consideration  that  he  would 
deliver  a  horse  of  his  to  the  defend- 
antp  and  also  pay  him  a  certain  sum, 
in  exchange  for  a  mare  of  the  defend- 
ant's, he  undertook  that  she  was 
sound.  In  order  to  prove  the  war- 
ranty of  the  defendant's  mare,  the 
plaintiff*  produced  a  receipt  written  by 
the  defendant,  and  given  on  payment 
of  the  money,  in  which  it  was  stated 
that  both  the  horse  and  mare  were 
warranted  soupd: — Hetd^  that  dbe 
declaration  could  not  be  supported, 
as  it  did  not  set  out  the  whole  of  the 
oonsiderationi  the  plaintifi'nothavinj^ 
alleged  that  he  had  warranted  his 
borse  to  be  sQund.  Crost  v.  Bar- 
tkU^  587 


WILL. 
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VOLUNTARY  PAYMENT. 

See  Insolvent  Debtoesi  2. 

WARRANTY. 
See  Pleading,  5. 
1.  Where  a  person  manufactures 
an  article,  and  sells  it  for  a  particular 
purpose,  the  law  implies  a  warranty 
that  it  is  fit  and  proper  for  that  pur- 
pose. Therefore,  where  the  defend- 
ant supplied  copper  sheathing  for  the 
plaintiff's  ▼essel,  which  turned  out  to 
be  defective  m  a  short  time  after  it 
was  used,  and  the  Jury  found  that 
the  decay  was  occasioned  by  some 
intrinsic  defect  in  the  quality: — Heldy 
that  the  plaintiffwas  entitled  to  recover 
damages  in  an  action  on  the  case  in 
the  nature  of  deceit,  although  no  fraud 
was  imputed  to  die  defendant;  fof 
that,  as  he  manufactured  the  copper 
and  knew  the  purpose  to  which  it  was 
to  be  applied,  and  said,  "  he  would 
supply  die  plaintiff  well,"  it  amount- 
ed to  a  warranty  that  it  should  be  fit 
for  that  purpose.    Jona  v.  Bright^ 

\S5 
WILL. 

1.  Parol  evidence  of  declarations 
made  by  a  testator,  having  a  tenden- 
cy to  disaffirm  the  disposition  of  his 
real  property  in  a  will  previously  exe- 
cuted by  him,  is  not  admissible  to  in- 
validate such  will.  Pravis,  demand- 
ant; Reed,  tenant,  4 


2.  A  testator  wrote  and  signed  his 
will,  by  which  he  devised  his  real  es- 
tates. He  afterwards  requested  two 
presons  to  sign  their  names  to  it, 
which  they  did  in  his  presence,  but 
they  did  not  see  the  signature  of  the 
testator,  nor  did  be  ever  inform  them 
of  the  nature  of  the  instrument  they 
had  signed.  Some  time  afterwards, 
the  testator  requested  a  third  person 
to  sign  his  name,  which  he  did  in  the 
presence  of  the  testator,  who  told 
him  that  the  paper  in  question  was 
his  will.  Immediately  above  the 
names  of  the  witnesses,  there  was 
written  by  the  devisor,  '*  in  the  pre- 
sence of  us  as  witnesses  thereto :"-« 
Heldy  that  this  was  a  sufficient  attes- 
tation and  subscription  of  the  will  by 
the  three  witnesses,  within  the  statute 
of  firauds.   British  Mtueum  v.  White^ 

689 
WITNESS. 
See  Evidence. 

1.  In  order  to  bring  a  party  into 
contempt  for  not  attending  at  a  trial 
as  a  witness  at  the  Sittings,  in  obe- 
dience to  a  subpcena^  the  writ  must 
specify  the  place  at  which  the  cause 
is  to  be  tried,  viz.  Westminster^HaU 
or  Guildhall,   MiUom  v.  Day^    33$ 

WRIT  OF  PRIVILEGE. 
See  Practice,  10. 
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